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SUPREME COURT COMMISSIONERS. 


(Laws, 1893, chapter 16, page 150.) 


SECTION 1. The supreme court of the state, immedi- 
ately upon the taking effect of this act, shall appoint 
three persons, no two of whom shall be adherents to the 
same political party, and who shall have attained the age 
of thirty years and are citizens of the United States and 
of this state, and regularly admitted as attorneys at law 
in this state, and in good standing of the bar thereof, as 
commissioners of the supreme court. 

Sec. 2. It shall be the duty of said commissioners, un- 
der such rules and regulations as the supreme court may 
adopt, to aid and assist the court in the performance of 
its duties in the disposition of the numerous cases now 
pending in said court, or that shall be brought into said 
court during the term of office of such commissioners. 

Src. 3. The said commissioners shall hold office for the 
period of three years from and after their appointment, 
during which time they shall not engage in the practice 
of the law. They shall each receive a salary equal to the 
salary of a judge of the supreme court, payable at the 
same time and in the same manner as salaries of the 
judges of the supreme court are paid. Before entering 
upon the discharge of their duties they shall each take 
the oath provided for in section one (1) of article fourteen 
(14) of the constitution of this state. All vacancies in 
this commission shall be filled in like manner as the orig- 
inal appointment. Provided, That upon the expiration of 
the terms of said commissioners as hereinbefore provided, 
the said supreme court shall appoint three persons hav- 
ing the same qualifications as required of those first ap- 
pointed as commissioners of the supreme court for a fur- 
ther period of three years from and after the expiration 
of the term first herein provided, whose duties and sala- 
ries shall be the same as those of the commissioners origi- 
nally appointed. (Amended, Laws, 1895, chapter 30, page 
155.) 
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See page xlvii for table of Nebraska cases overruled. 


The syllabus in each case was prepared by the judge o or 
commissioner writing the opinion. 


A table of statutes and constitutional provisions cited 
and construed, numerically arranged, will be found on 
page liii. 
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‘ANNA L. Fisk v. RUSSELL THORP ET AL. 
Fitep Marcu 17, 1897. No. 7171. 


1. Judgment: MorTion To Vacate: Notice. On the hearing of a mo- 
tion to vacate or modify the judgment of a district court after a 
term at which it was rendered, there must be reasonable notice to 
the adverse party or his attorney in the action. 


2. : a . Reasonable notice is such as is meet and 
fair in view of the circumstances and conditions existent at the 
time and with reference to the matter to be presented. 


3. [— 


Held, That if sufficient notice was not given 
of the hearing of a motion in the present case, it was not preju- 
dicial to the rights of the complaining party, inasmuch as the 
hearing was adjourned to a subsequent date, which afforded ample 
time for the preparation to oppose the motion, 


4. 


: JURISDICTION. A judge of the district court has no 
jurisdiction at chambers to hear and decide a motion to vacate a 
judgment made after the term at which the judgment was ren- 
dered. 


5 (1) 


bo 
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5. Jurisdiction. If a statute, in terms, confers jurisdiction to hear 
matters on a court as contradistinguished from a judge thereof, as 
a rule such matters must be heard in court, and not before ‘a judge 
at chambers or in vacation. 


6. Change of Venue. Unless expressly or impliedly empowered by 
statute to change the venue of a trial or hearing on its own mo- 
tion, a court has no power to do so. (4 Ency. Pl. & Pr., 448.) 


. The statute of this state does not provide that a district 
court may, on its own motion, order a change of venue in a cause 
or matter for hearing before it. 


Error from the district court of Dawes county. Tried 
below before Barrow, J. Reversed. 


Allen G. Fisher, for plaintiff in error. 
LE. W. Dailey, contra, 


HARRISON, J. 


On the 10th day of February, 1892, the plaintiff in 
error herein commenced two actions in the district court 
of Sioux county, each for the foreclosure of a real estate 
mortgage and judgment against certain of the parties 
for any of the amount of debt unsatisfied by the appli- 
cation of the proceeds of the sale of the lands under the 
mortgage. The actions proceeded to decrees of sale of 
the mortgaged premises, confirmations of the sales, and 
deficiency judgments were rendered against certain of 
the defendants therein, including Russell Thorp and 
Josephine C. Thorp, defendants in error herein. During 
a term of court subsequent to the entry of the deficiency 
judgments:there was presented for the Thorps a motion, 
the object of which was the vacation of the judgments 
as to the moving parties. This motion was made under 
the portion of section 602 of the Code of Civil Procedure 
designated “Third,” wherein, as a ground for a district 
court to vacate or modify its judgment after the term at 
which it was rendered, it is stated that it may be for 
“irregularity in obtaining a judgment.” This motion 
was called for hearing May 1, 1894, during a session of a 
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term of court in Sioux county, and after overruling a 
challenge to the jurisdiction of the court it was ordered 
that it be heard at district court in Chadron, Dawes 
county, on May 28, 1894, to which place and time the 
hearing was adjourned. The motion and accompanying 
transcript were transferred to Dawes county, and when 
the matter came up in court, or before the judge, in ac- 
cordance with the prior order, the counsel for plaintiff 
in error challenged the jurisdiction of the court to hear 
the matter at such place. This objection was overruled 
and subsequently both parties participated in a hearing 
on the motion at Chadron, as a result of which the de- 
ficiency judgments against the Thorps were vacated. 

It is claimed that there was no sufficient notice of the 
motion. In section 604 of the Code of Civil Procedure 
it is prescribed that a motion of the character of the one 
in this case shall be “upon reasonable notice to the ad- 
verse party or his attorney in the action.” A reasonable 
notice of the hearing of a motion is such notice as is meet 
and fair, in view of the circumstances and conditions 
existent at the time in the matter to be presented. (Ster- 
ling Mfg. Co. v. Hough, 49 Neb., 618; 2 Nash, Pleading & 
Practice {4th ed.], p. 1228.) That service of the notice 
of the hearing of the metion was made upon the attorney 
who represented the plaintiff in error in this case is not 
controverted. On the subject of the time of its service it 
is asserted in the brief of counsel] that he was served 
with the notice five minutes before the matter was called 
for hearing. The record, by which we should be goy- 
erned, is not clear in regard to the time of notice, except 
that it was of the date May 1, 1894. The notice was 
dated May 1, 1894, and the hearing was set for the same 
day. This would seem to have probably been. rather 
rapid advancement in the proceedings, but whether suf- 
ficient time was thereby afforded for the desired oppo- 
sition to the motion to be prepared and presented is not 
very clearly disclosed by the record. But if error to take 
tp the hearing of the motion on such notice, it was, in 
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this case, without prejudice, for on overruling counsel’s 
objection to its jurisdiction the court adjourned the hear- 
ing almost a month’s time, amply sufficient to prepare 
for contesting the motion on its merits. 

Another question presented is, did the court have any 
jurisdiction to hear and determine the motion in Dawes 
county? If the hearing at Chadron be considered as had 
at chambers, or in vacation, it was without jurisdiction. 
Our statute does not confer power upon a judge, as con- 
tradistinguished from a court, to hear a motion to vacate 
or modify the judgment of the court after the term at 
which it was rendered. Usually a judge has no power 
to vacate or amend orders and judgments in vacation or 
at chambers. It may or must be conferred by statute. 
(4 Ency. Pl. & Pr., 347.) An examination of the pro- 
visions of our Code of Civil Procedure on the subject of 
proceedings to reverse, vacate, and modify judgments, 
etc, after the term at which they were rendered (see ch. 2, 
title 16, sec. 602, and a number of other sections im- 
mediately following it in relation to the same matters) 
develops that the authority therein given, and jurisdic- 
tion conferred, are upon the court, and not in any sense or 
to any extent upon a judge thereof at chambers or in 
vacation. Where this is true, the hearing must be in open 
court, and cannot be before the judge at chambers or in 
vacation. It follows that if there existed any jurisdic- 
tion to hear the motion at Chadron, in Dawes county, 
a matter which had its inception in the district court 
of Sioux county, and which was properly triable there, 
it must have been by reason of the transfer of the case, 
or the portion of it to be considered and determined, to 
the Dawes county district court by a change of venue, 
and for this there was no application by either party to 
the action. Theorder for the change, so far as the record 
discloses, by the court in Sioux county was of its own 
motion, and unless the statute on the subject of change 
of venue expressly or impliedly empowered the court to 
make the change in the place of trial or hearing, on its 
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own motion it had no right or authority to do so. (4 
Ency. Pl. & Pr., 448.) The statute of this state does not 
provide that the court may, of its own motion, order a 
change of venue in a cause or matter before it. (Code of 
Civil Procedure, sec. 61.) If the transfer of the hearing 
to Dawes county was withont authority, the district court 
thereof acquired no jurisdiction of the matter, and its 
orders therein must be reversed and the cause remanded. 


REVERSED AND REMANDED. 


NATIONAL Lirh INSURANCE COMPANY OF VERMONT VY. 
FREDERICK FE. GOBLY. 


FILED MarcH 17, 1897. No. 7183. 


1. Insurance: PAYMENT OF PREMIUM: Drarts. In the absence of an 
express agreement or other circumstances avoiding the operation 
of the rule, the remittance of a bank draft is not a payment in 
fact until the draft has been received, presented, and honored. 


: RecreretT. A written acknowledgment or re- 
ceipt of payment is not conclusive when the medium of the 
remittance upon which it was based has failed. 


2,-———: 


Error from the district court of Webster county. 
Tried below before BuatL, J. Reversed. 


The facts are stated in the opinion. 


Bartlett, Baldrige & De Bord and J. 8. Gilham, for plaint- 
iff in error: 

The sending of the worthless draft and the return of 
the receipt did not constitute a payment of the premium. 
(2 Morse, Banks & Banking, sec. 543; 2 Daniel, Nego- 
tiable Instruments [ed. 1891], sec. 1262; 3 Randolph, 
Commercial Paper [ed. 1888], secs. 1584, 1548, 1551; 2 
Edwards, Bitls & Notes [3d ed.], sec. 748; Weaver v. Nixon, 
69 Ga., 700; Holmes v. Briggs, 181 Pa. St., 233; Fleig v. 
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Slect, 438 O. St., 538; Gibson v. Toby, 53 Barb. [N. Y.], 191; 
Johnson v. Weed, 9 Johns. [N. Y.], 310; Afordis v. Kennedy, 
23 Kan., 289; Everett v. Collins, 2 Camp. [Eng.], 515; Indig 
v. National City Bank, 80 N. Y., 100; Vail v. Foster, 4 
Comst. [N. Y.], 312; Hodgen v. Latham, 33 Ml., 344; IHop- 
kins v. Detwiler, 25 W. Va., 748; Malpas v. Lowenstine, 46 
Ark., 552.) 


James McNeny, contra: 

The purchase by assured of the draft in accordance 
with specific instructions of the company, the sending of 
the draft to the agent, the negotiation thereof by the 
insurer, the forwarding of the renewal receipt to assured, 
and the failure to return the dishonored draft amount to 
a payment of the premium. (Currier v. Continental Ins. 
Co., 538 N. H., 588; Gurney v. Howe, 9 Gray [Mass.], 404; 
Warwicke v. Noakes, 1 Peake [Eng.], 98; Jung v. Sccond 
Ward Savings Bank, 55 Wis., 364; Kington v. Kington, 11 
M. & W. [Eng.], 233; Wakefield v. Lithgow, 3 Mass., 249; 
Palmer v. Pheenia Ins. Co., 84 N. Y., 71.) 


HARRISON, J. 


In this action the defendant in error sought to recover 
damages of the National Life Insurance Company of Ver- 
mont, alleged to have accrued in his favor by reason of 
the cancellation by the company of a policy of insurance 
on his life which it had issued and delivered to him. In 
the trial court the defendant in error was given a verdict 
and judgment, and the unsuccessful party has prosecuted 
error proceedings to this court. 

It appears that on March 12, 1890, the insurance com- 
pany, in consideration of payments then made and others 
promised in accordance with the terms of the contract, 
issued and delivered to defendant in error its policy of 
insurance on his life in the sum of $5,000, payable, at his 
decease, to his wife. It was stated in the policy: “This 
policy is issued by the National Life Insurance Company 
of Montpelier, Vermont, where all claims under it are 
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payable, and accepted by the insured and beneficiary 
under the following conditions: A premium of $18 shall 
be paid to said company upon the delivery of this policy, 
and a sum of $111 on or before the first days of July 
and January, during the continuance of this contract, in 
vach year for the term of twenty years. I*ailure to pay 
any premium or any part thereof, or any note given there- 
for when due, shall cancel the insurance and this con- 
tract; except that after three full annual premiums have 
been paid the company guaranties—” Here follows an 
extended statement of what would be done or paid by the 
company at different dates during the life of the policy, 
beginning with three years from its date and ending with 
the twenty-fifth year, in consideration of certain stated 
acts to be performed by the holder of the policy. The 
defendant in error made all payments required by the 
contract to and including the one of $111 due January 
1, 1891, by which the policy was continued in force to 
July 1, 1891. At some date during the month of June, 
1891, defendant in error received from the agents of the 
insurance company at Omaha the following communica- 
tion: 

“Mr. Fred. EH. Goble, Red Cloud, Neb—DEAR Str: The 
premium of $111 on your life insurance policy number 
42899 will fall due July 1, 1891. Kindly give this notice 
prompt attention, as your insurance, if not paid, expires 
on that date. Please remit by bank draft, registered 
letter, express or post-office money order to M. L. Roeder 
& Bro., 403 Paxton Block, Omaha, Neb.” 

And on the 26th of that month purchased a draft and 
forwarded it to the agents. The draft was in the follow- 
ing terms: 

“RED CLOUD NATIONAL BANK, 
“P1141. RED CLOUD, NEB., June 26, 1891. 

“Pay to the order of M. L. Roeder & Brother one hun- 
dred and eleven dollars. CHAS. CLARY, 

“Cashier. 

“To the Chase National Bank, New York City.” 
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This draft was received by the agents June 27, and on 
that day deposited in the Omaha National Bank and 
sent for collection to the Chemical National Bank of New 
York. On presentation to the Chase National Bank pay- 
ment was refused, the Red Cloud bank having failed on 
the 28th of June. On receipt of the draft by the agents 
at Omaha they forwarded to defendant in error the proper 
renewal receipt, by which the payment of the premium 
was in terms acknowledged. The foregoing is a state- 
ment of the main and important facts of the transactions, 
the source of the present controversy, as detailed in the 
evidence introduced during the trial, and they were prac- 
tically undisputed. One assignment of error was to the 
effect that the verdict was contrary to Jaw and the evi- 
dence. The inquiry which arises is, were the facts of 
such a nature as to warrant the verdict and judgment 
rendered? 

The payment of the premium is not claimed except by 
the draft forwarded to the agents of the company. In 
regard to this claim it is the established rule that a draft 
or check is not a payment of a debt in the absence of an 
express agreement that it is taken or received in pay- 
ment. It is but a means by which payment may be ob- 
tained. It is conditional upon its being honored when 
presented, and if dishonored when presented it effects no 
payment of the debt for which it was drawn, unless there 
was an express agreement that it was to be accepted or 
received in payment. (2 Greenleaf, Evidence, sec. 520; 
2 Daniel, Negotiable Instruments, sec. 1262; 2 Morse, 
Banks & Banking, sec. 543; 18 Am. & Eng. Ency. Law, 
167; Born v. First Nat. Bank of Indianapolis, 7 L. R. A. 
[Ind.], 442; Mullins v. Brown, 32 Kan., 312; National Bank 
of Commerce v. Chicago, B. &d N. R. Co., 9 L. R. A. [Minn.], 
263; Holmes v. Briggs, 131-Pa. St., 233; League v. Waring, 
85 Pa. St., 244.) The fact that the agent of the company 
acknowledged the receipt of the draft and forwarded to 
the defendant in error his renewal receipt was not con- 
clusive. The draft, when presented, was dishonored; 
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hence there was no payment and the receipt was of no 
force. (18 Am. & Eng, Ency. Law, 170, note in second 
column; Weaver v. Nigon, 69 Ga., 700; Fleig v. Sleet, 43 O. 
St., 53; Weddigen v. Boston Elastic Fabric Co., 100 Mass., 
422.) 

We will next give our attention to the notice sent by 
the agents to defendant in error, by which they informed 
him of the approaching maturity of the insurance pre- 
mium and requested that a remittance be made, such re- 
quest being in terms as follows: “Please remit by bank 
draft, registered letter, express or post-office money or- 
der.” It has been arrued that this amounted to a direc- 
tion relative to the manner of the remittance, a compli- 
ance with which on the part of defendant in error as to 
the manner or medium of remittance therein indicated 
constituted the remittance a payment of the premium, re- 
gardless of the ultimate outcome, or whether the agents 
or company, as a result of such action of defendant in 
error, subsequently received the money or not. The state- 
ment quoted from the notice amounted to a request at 
most, and was not binding upon the defendant in error, 
It might have been wholly disregarded, but compliance 
with it in any one of the ways or means suggested for the 
transmission of the amount necessary to meet the pay- 
ment soon to be due was sufficient to entitle the defend- 
ant in error to claim such rights as thereby arose in his 
favor under the rules of business and law applicable 
thereto, but none other or further. He chose to remit by 
draft purchased at any bank of his own selection, to be 
drawn payable by any bank and at any place he chose to 
designate, and thereby placed the transaction and his 
rights thereunder within the rule that it was not a pay- 
ment of the premium until the draft was received, pre- 
sented, and honored. It is not claimed that there was 
any unreasonable delay in the presentment of the draft, 
and what would have been the effect of such fact upon the 
rights of the parties, respectively, need not be examined 
or stated. 


10 - NEBRASKA REPORTS. [Vou. 51 


Lininger v. Webb. 


There are some other errors assigned, but the conclu- 
sion which we have reached on this one renders their dis- 
cussion unnecessary. It follows from what has been de- 
termined that the premium had not been paid, and the 
verdict of the jury was not supported by the evidence. 
The judgment must be reversed and the cause remanded. 


REVERSED AND REMANDED. 


LININGER & MrrcaLr COMPANY V. Grorcr E. WEBB 
EY AL. 


FILED Marci 17,1897. No. 7153. 


1. Guaranty: Instructions. The liability of a guarantor cannot be ex- 
tended beyond the exact terms of his contract, and an instruction 
confining the deliberations of the jury thereto, in an action against 
a guarantor, is not erroneous. 


2. ———: PrincripAL AND AGENT: SaLEs. The contract of agency 
herein held to apply to the indorsement and guaranty of the agent 
only upon such notes as were received by him in sales of the 
goods, wares, and merchandise of his principal. 


8. Trial: VErRpDIcT. Where the evidence shows liabilities in different 
amounts upon separate defendants, a verdict specifically assessing 
the amount due plaintiff from each defendant is not ground for 
reversal of a judgment rendered in accordance therewith. 


4, Contracts: Cost or WRONGFUL ATTACHMENT. The contract herein 
held not to create a liability to plaintiff from defendant for ex- 
penses and fees expended in an action of replevin by plaintiff to 
recover its property wrongfully taken from defendant under a 
writ of attachment upon a claim against him individually. 


5. Instructions: REPETITIONS. It is not error to refuse to instruct the 
jury upon a point already covered by the instructions of the court. 


6. Guaranty: SUFFICIENCY OF EVIDENCE. The evidence examined, and 
held to sustain the verdict rendered. 


ERnor from the district court of Johnson county. Tried 
below before Bascocn, J. Affirmed. 
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S. P. Davidson, for plaintiff in error. 
T. Appelget, contra. 


HARRISON, J. 


The plaintiff commenced this action in the district 
court of Johnson county to recover certain sums alleged 
to be due it from the defendants under and by virtue of a 
written contract entered into by and between the plaintiff 
and George E. Webb, of defendants, whereby the last 
named party became the agent of the plaintiff for the 
sale of articles of merchandise in which it was dealing. 
The amounts were alleged to be due plaintiff by reason of 
the alleged failure of the agent to fulfill in certain par- 
ticulars the conditions of the contract of agency. The 
liability of J. G. Cowden, of defendants, was predicated 
upon the following agreement, which appeared on the 
back of the contract of agency: 

“For value received, the undersigned do hereby guar- 
anty the faithful and full performance by the party of the 
second part to this contract of all the agreements and en- 
gagements therein entered into by the said party of the 
second part.” 

The portions of the petition in which the causes of ac- 
tion specifically appear are as follows: 

“Plaintiff further avers that under and in pursuance 
of said contract said G. E. Webb began business as the 
agent of the plaintiff for the sale of plaintiff’s goods, 
wares, and merchandise at T’ecumseh, Nebraska, and that 
as such agent he received a large amount of goods, wares, 
and merchandise from said plaintiff, which were shipped 
to him at Tecumseh; that he sold goods from time to 
time under and in pursuance of said contract, but plaint- 
iff avers that many of the notes which said George FE. 
Webb, as such agent, took for said sales, instead of being 
given by good responsible parties, as provided by said 
contract, were signed by parties who were financially 
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worthless, and that said notes remained wholly uncol- 
lectible. 

“Plaintiff further avers that among said notes that are 
wholly uncollectible, and which have not been collected, 
is one signed by Charles Hollburg, dated November 30, 
1889, due March 1, 1890, bearing ten per cent interest, for 
$8; also a note signed by J. R. Peak, dated October 15, 
1889, due April 15, 1890, for $39, bearing interest from 
its date at ten per cent per annum; also a note signed 
by G. H. Greer, dated February 1, 1890, for $60, bearing 
interest at ten per cent per annum from its date; also 
one note signed by C. J. Ferguson, dated January 29, 
1890, due April 1, 1890, for $20.50, bearing interest from 
its date at ten per cent per annum. All said notes, 
though long since due, have not been paid, and the same 
are entirely uncollectible from the makers thereof, as 
said makers are each and all financially worthless, and 
there is now due plaintiff from said defendants, in and 
by virtue of said contract and the guaranty indorsed 
thereon, the sum of two hundred and twenty-two and 
nine-100 dollars, and interest thereon from November 19, 
1892, at ten per cent per annum. 

“As a second and further cause of action, this plaintiff 
further alleges that said defendants are indebted to said 
plaintiff, under the provisions of said contract and the 
guaranty thereon indorsed, in the sum of $7.20, paid by 
the plaintiff for the collection of the note taken by the 
said Webb in pursuance of said contract against one 
Myron Yates, indorsed by said Webb. Said collection 
was made on the 3d day of June, 1891. 

“As a third cause of action, plaintiff further avers that 
said defendants are indebted to plaintiff in the further 
sum of two hundred and one 55-100 dollars, being for at- 
torney’s fees, costs, and expenses incurred by the plaint- 
iffs in prosecuting a replevin suit against the sheriff of 
Johnson county, Nebraska, which suit was made neces- 
sary by reason of the goods, wares, and merchandise be- 
longing to the plaintiff, in charge of said Webb as said 
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agent, having been attached at the suit of the creditors 
of said Webb. That said suit was occasioned and made 
necessary by the failure of said Webb to comply with his 
contract and his failure to keep the goods, wares, and 
merchandise belonging to the plaintiff separate from the 
goods, wares, and merchandise belonging to said Webb.” 

The contract, which is made a part of the petition, is 
quite lengthy and we will not quote it here. This same 
contract was involved in litigation in the case of Shaugh- 
aessy v. Lininger, before this court on error from the 
district court of Johnson county, and in the opinion 
therein, reported in 34 Neb., 747, the contract was set 
out in full, to which we now refer the reader here for 
the precise terms of the contract. Answers and replies 
were filed, in which issues were joined, of which there 
was atrial. The jury to which the cause was submitted 
returned the following verdict: “We, the jury in this 
case, being duly impaneled and sworn, do find for the 
plaintiffs and assess their damages against defendant 
Cowden at the sum of $20.05-100 (twenty dellars and five 
cents), and against Webb for the sum of $171.80-100 (one 
hundred and seventy-one dollars and eighty cents).” 
From a judgment in accordance with the verdict the 
plaintiff has prosecuted error proceedings to this court. 

One assignment of error which is urged in the argu- 
ment was directed against the action of the trial court 
in its modification of an instruction asked by counsel for 
plaintiff. This instruction was as follows: “The court 
instructs the jury that if the notes mentioned in the first 
cause of action in the plaintiff’s petition were indorsed 
and turned over to the plaintiff by Webb under the con- 
tract sued on, and that said notes are uncollected and 
uncollectible, then you will find in favor of the plaintiff 
and against the defendants upon this cause of action, 
and assess plaintiff’s damages at the aggregate amount 
of said notes, with the interest thereon as provided by 
the terms thereof.” To which the court added, “that 
you will not include notes not given for the sale of plaint- 
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iff’s property as against the defendant Cowden.” The 
defendant Webb was bound by the terms of his contract 
to indorse and deliver to the plaintiff all notes taken on 
sales of its goods. The contract of agency, after provid- 
ing that all notes taken on sales should be sent to the 
company, further stated as follows: “he party of the 
second part agrees to attend to the collection or securing 
of notes taken by him without extra charge, when re- 
quested, and agrees to guaranty the payment, and does 
hereby guaranty the payment, of any and all notes taken 
by him or them as agent aforesaid in the following form, 
viz.: ‘For value received, the undersigned guaranty the 
payment of the within note, and hereby waive notice of 
protest, demand, and non-payment thereof’ And the 
party of the second part agrees that all notes or obliga- 
tions guarantied by him or them, if not paid in two 
months after maturity, he or they will take up the same 
and pay the cash to said party of the first part, and to 
reimburse the party of the first part for all charges they 
may have to pay in collecting notes taken by the party 
of the second part.” This goes no further than to make 
it obligatory on the agent to perform the prescribed du- 
ties and agreements as to all notes received in sales made 
of plaintiffs goods. Some of the notes for the payment 
of which it was sought to charge the defendants in this 
suit were not taken on sales made by the agent for plaint- 
iff, but were notes which he had received in other busi- 
ness transactions, and which he had turned over to 
plaintiff in partial adjustment of his account with it. 
With their payment the surety or guarantor could not be 
charged. His obligation could not be extended beyond 
the terms of the agreement by which it was created, and 
this did not include notes taken in the course of defend- 
ant’s business as agent other than in sales made for the 
plaintiff company, and which might for any purpose have 
been transferred to it by the defendant principal in the 
contract in suit. The modification of the instruction did 
no more than to announce that the surety or guarantor 
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was not to be charged for notes not contemplated by the 
terms of his agreement; hence was not erroneous, but 
entirely proper. Instructions numbered 2 and 5 given 
at the request of defendant’s counsel, and the second one 
given by the court on its own motion, were upon the same 
subject as the instruction, and its modification, the assign- 
ment of error as to which we have just discussed, and 
were to the same effect as that one, as modified hence 
what we have said as to that one is applicable here, and 
the disposition of the assignments of error in regard to 
instructions 2 and 5 given at request of defendant’s coun- 
sel, and the second given of the court’s motion, will be 
governed by that made of the former one, and they must 
be overruled. 

It is complained that the verdict was improper in its 
form; that the action was a joint one against the defend- 
ants, and the verdict should not have been allowed which 
assessed the amount of recovery against one defendant 
different from that assessed against his co-defendant. In 
section 295 of the Code of Civil Procedure it is said: 
“When by the verdict either party is entitled to recover 
money of the adverse party, the jury, in their verdict, 
must assess the amount of recovery.” From the verdict 
returned, if it meets the issues submitted, the judgment 
will be rendered. In relation to judgments it is stated 
in section 429 of our Code: “Judgment may be given for 
or against one or more of several plaintiffs. * * * In 
_an action against several defendants the court may, in 
its discretion, render judgment against one or more of 
them, leaving the action to proceed against the others, 
whenever a several judgment may be proper.” From the 
manner in which this action was commenced as to the 
parties to it, and in which it proceeded without objection 
in this particular, as well as from the issues as they were 
presented by the pleadings and evidence and submitted 
to the jury, the liability respectively fastened upon the 
defendants was not and could not be the same, and that 
a judgment might be rendered accurately adjusting the 
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plaintiff’s claim against the defendants, it was necessary 
that the verdict should respond, as it did, to the issues 
tried and submitted. It is possible that the agent of de- 
fendants might have successfully interposed an objection 
to any recovery on some of the items of the claim made 
in suit against him in this action on the contract, but he 
makes no complaint and we need make none for him; 
and surely the plaintiff has not been prejudiced by the 
allowance to it of such recovery. It is also clear that 
against the other defendant the plaintiff could have 
neither verdict nor judgment beyond the claim accorded 
lim by the contract on which the suit was based and such 
relief was accorded. The verdict was proper in the ac- 
tion, both in its form and substance. 

It appears that the defendant Webb had other business 
than that transacted as agent for the plaintiff, and in its 
course became indebted to certain parties, who com- 
menced an action against him and procured an attach- 
ment to issue therein, which was levied on some chattels, 
a portion of which were the property of the plaintiff in 
the possession of the defendant Webb as its agent. To 
recover this property the plaintiff instituted an action of 
replevin, in which it was successful in its purpose. The 
burden of the plaintiff’s third cause of action in the pres- 
ent case is the amount of attorney’s fees, costs, and other 
expenses alleged to have been necessarily expended in 
and about the replevin suit, which it sought to recover 
of the defendants herein. Objections to evidence offered 
in support of this portion of the claim were sustained by 
the trial court, and instructions were given in the charge 
to the jury which precluded its consideration of the de- 
mand. ‘To all of which counsel for plaintiff excepted 
and assigned the same for error. It must here be borne 
in mind that this is an action on the contract to recover 
by reason of some of its provisions or agreements, and we 
have not been able to discover any portion of the contract 
under which an action for this claim, or any portion or 
item of it, would accrue or lie; hence the court was not 
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in error in its rulings in the particular instance to which | 
we have just alluded. 

It is claimed that the trial court erred in not giving 
the sixth instruction asked for plaintiff. The jury was 
charged to the same effect in the instructions given, there- 
fore the refusal to give the one requested was not error. 

It is also urged that the amount of the verdict is too 
small, especially as against the defendant Cowden. It 
is clear from a consideration of the verdict, in connection 
with the evidence, that the jury have assessed against 
Cowden only such items, together with the interest 
thereon, as were shown by the evidence to have their 
origin in transactions of his co-defendant as agent for the 
plaintiff under the contract. This being true, the amount 
allowed was as large as was warranted by the evidence, 
and in this action on the contract the recovery against 
the principal defendant was as much as was shown to be 
due, if not more, if the jury had been confined in its as- 
sessment to what was shown to be due under the terms 
and conditions of the contract. The judgment of the 


district court is 
AFFIRMED, 


CHARLES KLAMP, APPELLANT, v. ELLEN KLAMP ET AL, 
APPELLEES. 


FItep MarcH 17, 1897. No. 7170. 


1. Resulting Trust: Evipence. To establish a resulting trust the evi- 
dence must be full, clear, and satisfactory. 


Ne me ee 


4 es, Held, That the evidence in this case was insufficient 
to raise a resulting trust in favor of the plaintiff in the property 
drawn into controversy. 


2. 


3. Homestead: ConvEYANCE. The question of the validity of the con- 
veyance of a homestead by the husband to the wife, she not joining 
in the conveyance, held not raised in the pleadings or the evidence, 
hence not presented for adjudication. 


6 


18 NEBRASKA REPORTS. - [Vou. 51 


Klamp vy. Klamp. 


APPEAL from the district court of Lancaster county. 
Ileard below before TIBBETS, J. Affirmed. 


Lamb, Adams & Scott and Howard & Bridges, for appel- 
lant. 


Sayer, Snell & Frost, contra. 


HARRISON, J. 


It appears that the two main parties litigants in this 
cause,—Charles Klamp, who instituted the suit in the dis- 
trict court of Lancaster county, and Ellen Klamp, of de- 
fendants therein,—are husband and wife; that they were 
matried in the city of Chicago on or about the 7th day of 
February, 1867. After residing in Chicago a few years 
they removed to the town of Barrington, Illinois, and 
thence, in the year 1875, to Lancaster county, this state, 
where a piece of land was purchased of the Burlington & 
Missouri Railroad Company, on which they settled and it 
became, or they made it, a home. On the 8th day of 
August, 1893, a piece of schoo] land in Seward county was 
purchased of one of the bankers in Seward (the name does 
not appear in the evidence), who assigned the contract of 
purchase thereof to Ellen Klamp. On the part of the 
husband it was asserted in this action that, at the time of 
the marriage of the parties, he was owner of a house and 
lot in Chicago, and that the wife had no money or prop- 
erty. It was claimed for appellee that she, at the time 
last stated, had some money with which she then pur- 
chased a lot in Chicago and had erected thereon a house. 
She further stated that the appellant, who was a car- 
penter, labored on the house while it was in process of 
erection. The house was destroyed by fire in the great 
Chicago fire in 1871. The building was insured, but 
the company under whose policy it was insured was in- 
solvent or for some reason did not pay the insurance 
money. Mrs. Klamp both pleaded and introduced evi- 
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dence to prove that she had some money, specifically stat- 
ing whence it came, with which she caused another house 
to be constructed on the lot, and that the appellant con- 
tributed his labors in forwarding the building. When 
the parties left Chicago for Barrington, the Chicago prop- 
erty was exchanged for some property in Barrington, 
which was subsequently sold for $3,000, a portion of 
which was in cash, and the balance evidenced by promis- 
sory notes of the purchaser. The titles of the Chicago 
and Barrington properties were claimed, during the trial, 
to have been in the name of appellee, Ellen Klamp. 
From the proceeds of the notes given for a part of the 
price of the Barrington property as they were paid the 
payments of the purchase price of the Lancaster county 
farm were made. At the time of its purchase the con- 
tract, which was one providing for payment by install- 
ments, was issued by the railroad company to Charles 
Klamp as purchaser. He afterwards assigned the con- 
tract to the appellee, to whom, on June 2, 1879, a deed 
was executed by the railroad company and delivered 
August 7, 1879. The Seward county land was bought 
with money derived from the sale of live stock and 
produce from the Lancaster county farm, together with 
small contributions of earnings of some of the children of 
the parties, also money earned by Mrs. Klamp in working 
for neighbors and some paid to her for services as a mid- 
wife. The appellant, during a portion of the time since 
the family commenced its life on the Lancaster county 
farm, has spent his time there and assisted in erecting 
buildings thereon, and in the general labors of the farm; 
during other portions of the time he was engaged to work 
as a carpenter, where such work was to be done, and he 
obtained employment. What he did with any wages he 
may have received does not appear. It was not shown, 
however, that any specific amount of them was expended 
in improvements on the farm or in the support of the wife 
and children. Mrs. Klamp lived on, and apparently man- 
aged the farm, sold, or caused to be sold, the live stock 
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and produce of the farm, and received the moneys derived 
from such sales. To this last there were a few exceptions. 
The appellant is shown to have sold some stock and a 
large quantity of grain from the farm, and appropriated 
the proceeds thereof and a team of horses and wagon to 
his own particular uses and purposes. With these he 
went down to Kansas, where he stayed several months, 
and then returned to Nebraska and the farm, with neither 
money, team nor wagon, bringing back with him one old 
pony and buggy and a revolver, but the inference may be 
drawn from-the evidence (though possibly it is not mate- 
vial) that he had, while gone, spent the money and prob- 
ably the proceeds of the property in catering to the satis- 
faction of his tastes and inclinations in certain directions. 
The appellee finally sold all the live stock and imple- 
ments on the farm, also the household goods, and leased 
the farm to a son-in-law, and thus destroyed the home as 
it existed, though the appellant, if we give credence to the 
evidence adduced at the trial, had not shown a very great 
partiality for the home for some time prior to its dises- 
tablishment by the appellee. The appellant asserted 
that he had furnished the original consideration, from: 
which, with additions thereto, made by the united efforts, 
and labors of his wife and self, combined with the in- 
crease in value of accumulated property, had grown, or 
been derived, all the belongings, either real or personal, 
of which the parties were owners and which, at the time 
of the commencement of this action, were, to the extent 
an examination of the title thereto would disclose the 
fact, owned by the appellee; that the titles had been 
placed in her name for the reason that she was conten- 
tious and quarrelsome and had demanded of and impor- 
tuned him that the titles be so placed, to which demands 
he had finally acceded. Appellant sought in this action 
to have it decreed that the lands and other property were 
held by appellee in trust for him; that she convey the 
lands to him, account for and turn over all moneys re- 
ceived from sales of stock or produce, rents of lands, etc., 
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and be enjoined from in any manner, at any time, inter- 
fering with his use, occupation,or management of the 
lands. Issues were joined, of which a trial resulted in a 
decree favorable to the defendant, from which this ap- 
peal has been perfected. 

It was not and is not claimed that there was the crea- 
tion of an express trust,—indeed, on oral argument in this 
court, it was agreed that there was none,—but it was in- 
sisted that, from the acts and relations of the parties in 
respect to the properties involved, there was necessarily 
evolved an implied or resulting trust in favor of appel- 
lant, and with which appellee was charged. In this con- 
nection we are cited by counsel for appellant to the de- 
cision of this court in the case of Brownell v. Stoddard, 42 
Neb., 177, in which appears a statement on the subject 
of resulting trusts, which we deem quite pertinent in the 
present cause, as follows: “The doctrine of resulting 
trusts is founded upon the presumed intention of the 
parties. ‘A trust is never presumed or implied as in- 
tended by the parties unless, taking all the circumstances 
together, that is the fair and reasonable interpretation of 
their acts and transactions.’ (2 Story, Equity Jurispru- 
dence, sec. 1195.) The doctrine of resulting trust from pay- 
ment of the consideration money ‘has its origin in the 
natural presumption, in the absence of all rebutting cir- 
cumstances, that he who supplies the money means the 
purchase to be for his own benefit, rather than for that of 
another.” (2Story, Equity Jurisprudence, sec. 1201.) ‘As 
the resulting or implied trust is in such cases a mere mat- 
ter of presumption, it may be rebutted by other circum- 
stances established in evidence and even by parol proofs 
which satisfactorily contradict it. * * ™* Thus, for ex- 
ample, if a parent should purchase in the name of a son, 
the purchase would be deemed prima facie as intended as 
an advancement so as to rebut the presumption of aresult- 
ing trust for the parent. But this presumption that it is 
an advancement may be rebutted by evidence manifest- 
ing a clear intention that the son shall take as trustee,’ 
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(2 Story, Equity Jurisprudence, sec. 1202. See 2 Perry, 
Trusts, sec. 126.) The, foregoing statements seem ele- 
mentary but, in cases where distinctions were not neces- 
sary, the general principle has been so often stated that 
where one pays the consideration, and a title is taken in 
another, a trust results in favor of the one paying the con- 
sideration, that we are apt to regard this as a statement 
of an absolute legal proposition, and not merely as a rule 
of evidence. In the more careful statéments of-the rule, 
its operation is restricted to transactions between stran- 
gers; and it necessarily fails wherever the relationship of 

. the parties is such that a payment of money would be pre- 
sumed an advancement, rather than a loan. It is always 
said that, in order to establish a resulting trust, the evi- 
dence should be clear, satisfactory, and conclusive. 
(Hoehne v. Breitkreitz, 5 Neb., 110.)” The evidence in the - 

-case at bar was not only not satisfactory and conclusive 
in establishing such a trust in favor of appellant, but. was 

“ amply sufficient to warrant the conclusion of the trial 
court that all the property in controversy was the sepa- 
rate and individual property of appellee. 

It is urged that it is manifest from the pleadings and 
the evidence that the appellant conveyed the land and 
home to the appellee with the intention that she should 
hold the title and the place be kept and retain its home 
character for the occupancy and enjoyment of the hus- 
band and wife and other members of the family; also 
that the appellee received the conveyance with full knowl- 
edge of appellant’s intention and in full agreement thereto 
and with the like intention; that if there be any tech- 
nical rule by which the appellee must be allowed to hold 
the title, she should be charged with the payment to ap- 
pellant of the value of what he has contributed to its orig- 
inal acquisition and subsequent improvement, and cita- 
tions are made of opinions in which are expressed doc- 
trines which would apparently warrant, in a proper case, 
the granting of relief of such a nature as counsel has set 
forth in the argument, but in the case now under consid- 
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eration the facts are not of a character to call for the ap- 
plication and enforcement of any such rules. 

It is also argued that inasmuch as the farm in Lan- 
caster county was the home or homestead of the parties 
at the time of the assignment of the contract of purchase 
by appellant to his wife, it was necessary for the wife to 
join in the execution of the assignment, and that as she 
did not do so the assignment is a nullity under the pro- 
vision of section 4, chapter 36, Compiled Statutes, in 
which it is stated: “fhe homestead of a married person 
cannot be conveyed or incumbered unless the instrument 
by which it is conveyed or incumbered is executed and 
acknowledged by both the husband and wife.” Suffice 
it to say that no such question is presented by the record. 
There was no issue made by the pleadings on this point. 
It was specifically set forth in the petition that appellant 
procured the title of the Lancaster county land to be con- 
veyed to the appellee. ‘The manner in which or the pro- 
ceedings or means by which he effected his purpose in this 
regard were not questioned or controverted; hence are 
not raised for consideration and adjudication at this time. 
It is further urged that the lease of the homestead was 
void by virtue of the same provision of the statute. This 
is effectually disposed of by the fact that the appellant 
joined in the lease of the farm, of which he now conm- 
plains, apparently, as far as disclosed by the record, of 
his own free will and accord. The judgment of the dis- 


trict court must be 
AFFIRMED. 


First NATIONAL BANK OF BROKEN Bow, APPELLEE, V. 
FRANCIS G. HAMER ET AL., APPELLANTS. 


FicED Marcu 17,1897. No. 7114. 


Executions: Levy on Reatty: Duty of SHERIFF. An Officer levying 
an execution upon real estate must cause an appraisement of the 
property to be made, and a copy of such appraisement to be de- 
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posited in the office of the clerk of the district court from which 
the execution issued, before the sale is advertised. Burkett v. Clurk, 
46 Neb., 467, followed. 


AYPPEAL from the district court of Phelps county. 
Heard below before Baty, J. Reversed. 


Ir. G, Hamer, for appellants. 


NorvaAt, J. 

This is an appeal from an order confirming the sale of 
real estate on execution. On the 13th day of November, 
1898, the execution was issued and delivered to the sher- 
iff, who on the next day levied the same upon the Jands 
of the judgment debtor. The property was appraised on 
December 9, 1898, and a copy of the appraisement was 
not deposited in the office of the clerk of the district court 
vatil the 20th day of the same month, which was the day 
preceding the date of the sale. The first publication of 
the notice of sale was made on November 15. The sale 
having been made before there had been any appraise- 
ment of the property, and prior to the depositing a copy 
of the appraisement in the office of the clerk of the dis- 
trict court, under the decision in Burkett v. Clark, 46 Neb., 
467, the order of confirmation must be set aside. 


ORDER REVERSED. 


JULIA M, PROUT ET AL. V. WILLIAM BURKE ET AL. 
FILep Marcu 17,1897. No. 7098. 


1. Mortgages: PurcHASE Money: HomrsTreap. A mortgage given by 
the wife, at the time of the-purchase of real estate, to secure 
the unpaid purchase money is valid security, though not signed 
by the husband, notwithstanding the property was purchased for, 
and occupied as, a family homestead. 

: Execution. A mortgage upon real estate other than the 

homestead, executed and delivered, is valid between the parties 

although not lawfully acknowledged or witnessed. (Holmes v. Hull, 


60 Neb., 656. 


2. 
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Error from the district court of Gage county. Tried 
below before Busu, J. Affirmed. 


J. H. Cobbey, for plaintiffs in error. 
J. H. Broady, contra. 


NORVAL, J. 


This was an action by William Burke against Julia M. 
Prout and others to foreclose a real estate mortgage, in 
which there was a decree in favor of the plaintiff, as well 
as for the defendant Andrew 8S. Tlolladay on his cross- 
petition. The defendants, Julia M. Prout and Frank N. 
Prout, have brought the case to this conrt for review. 

It is made to appear in the record that the defendant 
Holladay was the owner of lots 7 and 8, in block 31, of 
Cropsey’s Addition to the city of Beatrice, but the title 
to the same was held in trust for him by one George H. 
Collins. In June, 1889, Julia M. Prout purchased said 
real estate of said Holladay, through one J. C. Fletcher, 
his agent, for the agreed price of $3,250, of which sum 
she was to pay $500 in cash, assume a mortgage on the 
premises for $600, and give her seven promissory notes 
for the balance of the purchase price, six for $300 each 
and one for $3850, the notes to be secured by a lien upon 
the premises. She gave notes bearing date June 15, 1889, 
and to secure the same she executed and acknowledged 
a mortgage covering the property purchased before the 
said Fletcher, as a notary public, and which mortgage 
contained a recitation that it was given to secure the 
part payment of the purchase money, and it was filed for 
record August 7. Holladay caused Collins to execute a 
deed conveying the lots to Mrs. Prout, this deed bearing 
date of June 1, 1889, and the same was recorded on Au- 
gust 15 following. At the time the mortgage was exe- 
cuted and delivered, Mrs. Prout, her husband, and their 
daughter were in possession of the premises, and they 
have ever since occupied the same as their homestead. 
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Plaintiff, as assignee of two of the notes, instituted this 
action to foreclose the mortgage, alleging in his petition, 
anicr alia, that the notes and mortgages were for the un- 
paid purchase money on the premises. The defendant 
Holladay filed a cross-petition in the case praying a fore- 
closure as to the notes held by himself and secured by the 
same mortgage. It further appears that whilst the deed 
and mortgage bear different dates, they were both exe- 
cuted and delivered as parts of one and the same trans- 
action. It is insisted by the unsuccessful defendants 
that the mortgage is void because it was not executed 
and acknowledged by Frank N. Prout, the husband of 
the mortgagor. Sections 3 and 4 of chapter 36, Compiled 
Statutes, entitled “Homesteads,” read as follows: 

“Sec. 3. The homestead is subject to execution or 
forced sale in satisfaction of judgments obtained: First 
—On debts secured by mechanics’, laborers’, or vendors’ 
liens upon the premises. Second—On debts secured by 
mortgages upon the premises, executed and acknowl- 
edged by both husband and wife, or an unmarried claim- 
ant. 

“See. 4. The homestead of a married person cannot 
be conveyed or incumbered unless the instrument by 
which it is conveyed or incumbered is executed and ac- 
knowledged by both husband and wife.” 

It is perfectly plain that under the foregoing provisions 
a mortgage on a homestead of a married person is invalid 
unless the instrument is executed and acknowledged by 
the husband and wife, and this court has by an unbroken 
line of decisions so construed the statute. (Bonorden »v. 
Kriz, 18 Neb., 121; Aultman v. Jenkins, 19 Neb., 209; 
Swift v. Dewey, 20 Neb., 107; Larson v. Butts, 22 Neb., 370; 
McCreery v. Schaffer, 26 Neb., 173; Betts v. Sims, 25 Neb., 
166; Whitlock v. Gosson, 35 Neb., 883; Clarke v. Koenig, 36 
Neb., 572.) It therefore follows that this mortgage is 
void and of no force and effect whatever, if the homestead 
right of the Prouts had attached to the property at the 
time the mortgage was executed and acknowledged, since 
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it was signed alone by the wife and not by the husband. 
But no homestead right existed in the complaining de- 
fendants at the time the mortgage was given, inasmuch 
as the purchase of the premises and the execution of the 
mortgage thereon for the unpaid purchase money were 
parts of the same transaction, so that Mrs. Prout acquired 
the title to these lots subject to the lien of this mortgage 
thereon.- Of necessity such lien must have priority over 
the homestead right, since such right could not exist until 
after the purchase was effected. In other words, that a 
homestead is not acquired within the meaning of the 
statute until the claimant has obtained title of some kind 
to the land, or, at least, has so complied with the contract 
of purchase as to be in a position to demand title. It has 
been held that a mortgage given to secure the unpaid pur- 
chase money of land executed simultaneously with the 
deed takes precedence of a judgment against the mort- 
gagor. (Curtis v. Root, 20 IlL, 57; Thompsou, Homestead 
& Exemption Laws, sec. 333.) Upon the same principle 
a mortgage given by a wife for the purchase money, deliv- 
ered at the time of the purchase, is not invalid because not 
executed and acknowledged by the husband. The follow- 
ing authorities so hold: Thompson, Homestead & Ix- 
emption Laws, secs. 333, 343, 262; Waples, Homesteads & 
Exemptions, 352; Christy v. Dyer, 14 Ia., 4388; Burnap v. 
Cook, 16 Ia., 149; Pratt v. Topeka Bank, 12 Kan., 570; Kim- 
ble v. Hstworthy, 6 Bradw. [Il]. App.], 517; Andrews v. Al- 
corn, 18 Kan., 351; Greene v. Barnard, 18 Kan., 518; Am- 
phiett v. Hibbard, 29 Mich., 298; Roy v. Clarke, 75 Tex., 28, 
1 Jones, Mortgages, sec. 468.) The notes, mortgage, and 
deed were executed on different dates; but this is im- 
material. They were not effective until delivery. The 
evidence adduced does not clearly disclose the dates of 
delivery. Should we accept the dates of recording the 
mortgage and deed as the true times of delivery, then the 
mortgage has priority in point of time. However, it is 
shown that the papers were intended by the parties to be, 
and were in fact, parts of the same transaction, the mort- 
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gage must, in legal effect, be regarded as having been. 
executed and delivered simultaneously with the deed of 
purchase, and therefore it was not necessary that Mr. 
Prout should have joined in the execution of the mortgage 
to subject the premises to its payment. . 

It is also urged that the mortgage is invalid because its 
execution was witnessed by, and was acknowledged be- 
fore, J. C. Fletcher, the agent of the mortgagee. If the 
homestead right had not attached when the mortgage 
was executed, as we have already determined, it was 
wholly immaterial whether it was witnessed or acknowl- 
edged or not. (//olines v. Hull, 50 Neb., 656.) The de- 


cree is 
AFFIRMED, 


STATE OF NEBRASKA, EX REL. UNION PACIFIC RAILWAY 
COMPANY, V. COLFAX COUNTY. 


FILED Marci 17,1897. No. 7136. 


Drainage: Routr: County BoArp. In a proceeding to establish a 
drainage ditch under article 1, chapter 89, of the Compiled Stat- 
utes, one of the jurisdictional facts which the county board is 
required to find and enter upon its journal is whether the line 
described in the petition for the proposed ditch is the best route 
for the improvement. : 


ErRnRor from the district court of Colfax county. Tried 
below before SULLIVAN, J. Ajfirmed. 


J. M. Thurston, W. R. Kelly, and EL. P. Smith, for plaint- 
iff in error. 


George H. Thomas and fi. T. Hodsdon, contra. 


Norval, J. 


The Union Pacific Railway Company and others pre- 
sented a petition to the board of county commissioners 
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of Colfax county on April 25, 1892, under article 1, chap- 
ter 89, Compiled Statutes, praying the location and con- 
struction of a drainage ditch over and across the lands 
of the petitioners. The commissioners entered the fol- 
lowing orders on their record relating to said petition: 


“SCHUYLER, NEB., April 26, 1892. 

“The board of county commissioners met pursuant to 
adjournment. All members present, and clerk. 

“The clerk having delivered a copy of said petition as 
provided by statute in the matter of location, construc- 
tion, ete., of ditches to the board of commissioners, they 
thereupon took to their assistance I. E. Greenman, 
county surveyor, and at once proceeded to view the line 
of the proposed improvement, and after having been out 
all day viewing said proposed improvement and having 
returned Jate, the board adjourned to meet next morning 
at 9 o’clock A. M.” 

“SCHUYLER, NmB., April 27, 1892. 

“The board of commissioners met pursuant to adjourn- 
ment. All the members present, and clerk. 

“Jn the matter of the location, construction, etc., of the 
ditches, the board made the following report: 

“ ‘Whereas the location, coustruction, and maintenance 
of the ditch, drain, and excavations therein referred to 
are necessary to drain the land described in a copy of the 
petition attached to this report and heretofore recorded, 
do find, determine, and report that said improvement is 
necessary and will be conducive to the public good, 
health, convenience, and welfare, and beneficial to cer- 
tain lands and property; and we do hereby order the 
county clerk to enter this our report upon the journal. 


“Dated this 27th day of April, 1892. 
“¢WitttaM McRor, 


“'G, FOLKEN, 
“(JAMES LOOGLEY, 
“The Board of County Commissioners of Colfax Co. 
Subsequently, at an adjourned meeting held on May 9, 
1892, the board made and caused to be entered on its jour- 


Led 


30 NEBRASKA REPORTS. [Von. 51 


State v. Colfax County. 


nal an order directing the county surveyor to go upon the 
line described in the petition, and survey, level, and stake 
the same, and make a report, profile, and plat thereof, 
and do and perform the other matters and things re- 
quired by sections 7, 8, and 9 of said article and chapter. 
The surveyor complied with said order and filed his re- 
port with the county clerk on June 27, 1892. A date was 
fixed for a hearing on said report, and notice thereof was 
given in accordance with section 10 of said chapter. 
Claims for damages on account of said ditch were duly 
filed to the amount of $9,093, and at the time so fixed for 
the hearing the county commissioners convened in ses- 
sion, and then determined that the requisite notice had 
been given of the hearing and the report, and after listen- 
ing to the argument of counsel for certain persons who 
had filed exceptions and objections against the proposed 
ditch, the board adjourned to meet the next morning, at 
which time it made and caused to be entered of record 
the following: 
“SCHUYLER, NeB., August 9, 1892. - 

“The board of county commissioners met pursuant to 
adjournment. Present, full board and clerk. 

“In the matter of the petition of the Union Pacific Rail- 
way Company and others for the opening of drainage 
ditches, filed on the 25th day of April, 1892, and set down 
for hearing on the 26th day of July, 1892, and continued 
to this day, came on for hearing, and after hearing testi- 
mony and argument of counsel, and after being fully ad- 
vised in the premises, the board finds that the ditches 
described in the said petition are not necessary and would 
not be conducive to the public health, benefit, and wel- 
fare, and that no lots or lands would be benefited thereby. 
It is therefore ordered that the said petition and action 
be dismissed, and that no further proceedings be made or 
had in the premises, and that the costs of this proceeding 
be charged up and collected from the parties whose 
names appear on the bond herein filed.” 

Thereafter the Union Pacific Railway Company, by 
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proceedings instituted in the district court of Colfax 
county in the nature of certiorari, obtained a reversal and 
vacation of the said order of the county board last afore- 
said, and said commissioners having refused to construct 
said ditch, relator instituted mandamus proceedings to 
compel thein so to do. ‘he district court denied the writ 
and dismissed the application, for the reason that the de- 
cision of the county board of April 27, 1892, is void and 
invalid, in that it does not find that the line of the pro- 
posed improvement was the best route. 

It is argued that the omission of the county commis- 
sicners to find that the line of the proposed ditch de- 
scribed in the petition is the best route does not render 
the proceedings void. The determination of this question 
requires an examination of certain of the provisions of 
article 1, chapter 89, Compiled Statutes, entitled “Swamp 
Lands.” ‘The fourth section provides for the presentation 
of a petition to the county board, signed by one or more 
owners of lots of land which will be benefited by the im- 
provement, setting forth the necessity of the proposed im- 
provement, and describing the route and termini thereof 
with reasonable certainty; also, that a requisite bond 
shall accompany such petition. Section 5 declares: “The 
county clerk shall deliver a copy of said petition to the 
board of county commissioners at their next meeting, 
who shall thereupon take to their assistance a competent 
surveyor or engineer, if in their opinion his services are 
necessary, and at once proceed to view the line of the pro. 
posed improvement and determine by actual view of the 
premises along and in the vicinity thereof whether the 
improvement is necessary or will be conducive to the 
public health, convenience, or welfare, and whether the 
line described is the best route; and they shall report 
their finding in writing and order the clerk to enter the 
same on their journal.” It is obvious from a reading of 
this section that the legislature, in plain and unmistak- 
able language, has made it the duty of the county com- 
- missioners, when a petition prescribed by section 4 is 
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presented, accompanied by the requisite bond, to deter- 
line, upon an actual view of the premises, and report in 
writing, among other matters, whether the line of the 
proposed ditch described in the petition is the best route 
to accomplish the object souglit, and also to cause their 
report to be entered upon the record of their proceedings. 
That this is jurisdictional there is no room to doubt. 
Such a finding is just as indispensable to the validity 
of a proceeding under the drainage law as a determina- 
tion that the proposed improvement is necessary or will 
advance the public health and welfare. This view is 
emphasized by the fact that the board is not limited in 
making the location to the precise route described in the 
petition; but by section 6 of the act the commissioners 
are authorized to change the same, not exceeding 160 
rods from the proposed line mentioned in the petition. 
In County of Dakota v. Cheney, 22 Neb., 487, it was said 
that the jurisdictional facts in a proceeding to establish 
a drain or ditch under said chapter 89 are: “Ifirst, a 
petition signed by one or more owners of land to be af- 
fected by the proposed ditch; second, the bond provided 
by statute; third, that the proposed improvement is nec- 
essary and will be conducive to the health, convenience, 
and welfare of the public; and fuurth, the statutory no- 
tice.’ It was not decided in that case that it was un- 
necessary for the board to find that the line described in 
the petition is the best route for the ditch, nor could it 
have been properly determined therein, since the question 
was not involved. The sole point raised was whether 
the failure of the county board to find that the signers of 
the petition for the location and construction of the ditch 
were the owners of the land to be affected was jurisdic- 
tional or not. Nor was the question here under consid- 
eration passed upon in Darst v. Griffin, 31 Neb., 668, cited 
by relator. -The statute is mandatory that the commis- 
sioners shall report “whether the line described is the 
best route,” and it is illogical to say that such finding is 
not jurisdictional. Until the location of the line is deter- 
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mined, the board can take no further steps in the matter. 
County boards possess limited jurisdiction, and the grant 
of power conferred upon them is to be strictly construed. 
(State v. County Commissioners of Lincoln County, 18 Neb., 
283.) They have no authority to construct a ditch under 
the drainage law, unless all the jurisdictional steps have 
been taken. 

It is argued in the brief of counsel for relator that the 
finality of the determination and finding of the commis- 
sioners was adjudicated in the proceeding brought in the 
district court to obtain a reversal of the order of the 
board of August 9 dismissing the petition for the location 
and construction of the ditch. The judgment vacating 
the order of said date was not a determination that the 
findings of April 27 were sufficient, but was res judicata, 
at most, as to the validity of the action of the county 
board dismissing the petition for the ditch, because no 
steps were ever taken to review the decision of the dis- 
trict court in the certiorari proceedings, and hence such 
judgment stands in full force. For the reasons stated 


the judgment of the trial court is 
‘AFFIRMED. 


JAMES J. McINTOSH, TREASURER OF CHEYENNE COUNTY, 
NEBRASKA, V. FRANK B. JOHNSON, 


FILep Marci 17,1897. No. 7211. 


1. Statutes: ConsrrucTIoN. Statutes remedial in their nature should 
receive a liberal, and not a restrictive, construction. 


2. An imperative rule of construction is that effect, if 
possible, must be given to every clause and part of the statute. 

3. ———: ———. A legislative enactment will be given a prospective 
operation unless a contrary intent is clearly expressed. 

4, ———: : CoLLECTION OF PusLtic Money. Held, That the act 


’ of the legislature of 1879, entitled “An act to provide for the col- 
lection of public funds and money” (Compiled Statutes, ch. 8, 
secs. 40, 41), operates prospectively as well as retroactively. 


7 
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b. 


: : . First Nat. Bank of South Bend v. Gandy, 11 
Neb., 433, disapproved. 


6. Payment: AccoRD AND SATISFACTION. A payment of a part only of 
a liquidated past-due debt, in full settlement, is not good as an 
accord and satisfaction. 


ERROR from the district court of Douglas county. 
Tried below before BLAIR, J. Reversed. 


L. F. Crofoot, Breckenridge & Breckenridge, and W. P. 
Miles, for plaintiff in error. 


Wharton & Baird, contra. 


NOoRVAL, J. 


During 1888, and a part of 1889, the defendant, Frank 
B. Johnson, and one S. C. Morgan were partners engaged 
in a general banking business at Sidney, Cheyenne county, 
under the firm name and style of the State Bank of Sid- 
ney. In the latter part of June, 1889, Mr. Morgan died, 
leaving the defendant the sole surviving partner, and the 
bank being insolvent at the time, closed its doors, and did 
not afterwards resume business nor pay its depositors. 
From January 7, 1888, to June 26, 1889, both dates inclu- 
sive, Adam Ickes, the treasurer of Cheyenne county, in his 
official capacity deposited in said bank, on open account, 
large sums of money belonging to the county, and with- 
drew a portion thereof as required for use. On the day the 
bank suspended payment Mr. Ickes, as such county treas- 
urer, had upon deposit therein county funds to the amount 
of $17,357.40. Plaintiff is the successor in office to the said 
Adam Ickes, and as such instituted this suit to recover 
from the defendant, as surviving partner, the sum of $11,- 
857.40, alleged to be the balance due the county of Chey- 
enne on account of the moneys so deposited in said State 
Bank of Sidney. A trial of the issues raised by the plead- 
ings was had to the court, resulting in a finding and judg- 
ment against the plaintiff. Two defenses are relied upon 
by the defendant to defeat the action, to-wit: (1.) Neither 
the county of Cheyenne nor the plaintiff ever had any 
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legal claim against the defendant or the State Bank of 
Sidney on account of the funds deposited by Treasurer 
Ickes. (2.) Accord and satisfaction. These propositions 
will receive attention in their order. 

The first contention is to a greater or less extent sus- 
tained by two decisions of this court, viz., State v. Keim, 
8 Neb., 63, and First Nat. Bank of South Bend, Ind., v. 
Gandy, 11 Neb., 431. The first case was an action by the 
state to recover certain public funds belonging to it which 
had been deposited with the defendants, who were en- 
gaged in the banking business at Falls City, under an 
agreement that it should be delivered upon demand. It 
was held there could be no recovery, since the deposit was 
unauthorized, and there had been no ratification of it by 
public law. The writer by no means concedes that an 
illegal or unauthorized deposit of state moneys in a bank 
constitutes no cause of action in favor of the state to re- 
cover such moneys; but accepting the decision in State v. 
Keim to be sound, is it decisive of the question before us? 
We do not think so. After it was rendered the legisla- 
ture, in 1879, passed the following act, which received the 
approval of the executive: 

“An act to provide for the collection of public funds and 
; moneys. 
“Be it enacted by the Legislature of the State of Nebraska: 

“Section 1. That in all cases in which public moneys, 
or other funds belonging to this state, or to any county, 
school district, city, or municipality thereof, have been 
deposited or loaned to any person or persons, corpora- 
tion, bank, copartnership, or other firm or association of 
persons, it shall be lawful for the officer or officers making 
such deposit or loan, or his or their successors in office to 
maintain an action or actions for the recovery of such 
moneys deposited or loaned, and all contracts for the se- 
curity or payment of any such moneys or public funds 
made shall be held to be good and lawful contracts bind- 
ing on all parties thereto; Provided, Nothing herein con- 
tained shall be construed to in any manner affect the 
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liability of any surety or signers of any official bond 
heretofore or hereafter given or made in this state. 

“Sec. 2, All actions heretofore brought by any public 
officer, either in his own name or officially, for the recov- 
ery of any public moneys heretofore loaned or deposited 
shall be sustained, and all remedies allowed in other 
cases, by attachment or otherwise, shall be admissible 
and allowed in such actions as in other cases.” (Compiled 
Statutes, ch. 8, secs. 40, 41; Session Laws, 1879, p. 156, 
secs. 1, 2.) 

It was the decision in State v. Keim, supra, doubtless, 
which prompted the legislature to enact this law, for the 
purpose of authorizing the collection by suit of public 
moneys illegally loaned or deposited by their eustodian,— 
a remedy which this court had ruled did not theretofore 
exist in this state. Ifthe act above quoted is to be given 
prospective operation, and not a retroactive effect merely, 
then it is very evident that the present action is main- 
tainable. It is argued by the defendant that the purpose 
of the act of 1879 was to legalize prior contracts made by 
treasurers for the depositing or Joaning of public funds 
and to empower the treasurer making such loan or de- 
posit, or his successor in office, to collect the same by suit, 
and that this law has no prospective application. The 
case of the First Nat. Bank of South Bend, Ind., v. Gandy, 
11 Neb., 433, is authority for such interpretation. The 
question there involved was whether county moneys de- 
posited in a bank by county treasurers prior to the enact- 
ment of the present depository law are subject to garnish- 
. Ment process in a suit to recover a debt of the officer de- 
positing the same. It was held that they were, since it 
did not lie in the mouth of Mr. Gandy, or any of his 
privies, of which the depository bank was one in respect 
to the funds, to assert that they were not the individual 
moneys of Mr. Gandy, which alone he had a right to de- 
posit in bank, and the latter might lawfully receive from 
him on deposit. The only reference made in the opinion 
in that case to the law of 1879 above quoted is the follow- 
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ing: “I do not deem it necessary to make any reference to 
the act of February 24, 1879, cited by counsel for defend- 
ants in error, further than to say that by its own terms 
said act only covers cases of loans of public funds made 
before the passage of said act, and so does not apply to 
the case at bar.” We are persuaded that the author of 
that opinion either misread the statute, or had not in 
mind three well recognized rules which should have ob- 
tained in ascertaining the meaning, scope, and effect of 
the act. The statute is in some respects a remedial one, 
and therefore should receive a liberal construction. (log- 
ers v. Omaha Hotel Co., 4 Neb., 58; Swearingen v. Roberts, 
12 Neb., 336; Harmon v. Omaha, 17 Neb., 551; Wright v. 
Chicago, B. € Q. R. Co., 19 Neb., 182; State v. Fremont, E. 
& MW. V. R. Co., 22 Neb., 328.) Again, an imperative rule of 
construction is that effect, if possible, must be given to 
every clause and part of a legislative enactment. (Hagen- 
buck v. Reed, 3 Neb., 24; McCann v. McLennan, 2 Neb., 288; 
King v. State, 18 Neb., 380; State v. Babcock, 21 Neb., 599.) 
Another familiar canon governing the interpretation of 
statutes is that they will be given a prospective opera- 
tion unless a contrary intention is plainly expressed. 
(State v. City of Kearney, 49 Neb., 337, and cases cited.) 
There is nothing, either in the title or the body of the act, 
which indicates the least intention on the part of the leg- 
islature that the law should operate retroactively alone. 
On the contrary, it is manifest that it cannot be so con- 
strued if effect is given to each word and clause of the 
statute in question. That it was the purpose to legalize 
actions then pending for the recovery of public moneys 
brought by any officer either in his individual name or 
officially, and also to legalize prior contracts for the de- 
posit of such money cannot be successfully disputed; 
but that the law was intended to have a retroactive effect 
alone we deny. The interpretation contended for by de- 
fendant renders meaningly the words “or hereafter” used 
in the proviso clause of section 1, which declares that 
“nothing herein contained shall be construed to in any 
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manner affect the liability of any surety or signers of any 
official bond heretofore or hereafter given or made in this 
state.” Construing the words “heretofore or hereafter 
given” in connection with the rest of the section in which 
they appear shows that the act was to have both a pros- 
pective and retroactive effect, and was intended to apply 
to, and cover, contracts or deposits made after the pas- 
sage of the act, as well as those made prior to its adoption. 
The act in unmistakable terms empowered the bringing 
of suits upon contracts which should thereafter be made 
for the deposit of public funds, and not merely actions 
upon contracts which had been made before the passage 
of the law. To construe the act so as to give it both a 
retroactive and prospective application, effect can be 
given to every word therein contained, while the lan- 
guage of the law, without a forced or arbitrary construc- 
tion, will not support a mere retroactive effect. The de- 
cision in First Nat. Bank of South Bend, Ind., v. Gandy, 
supra, is disapproved. . 

The facts upon which the defense of accord and satis- 
faction is predicated are these: In December, 1889, after 
the death of Mr. Morgan, the defendant entered into an 
agreement with Mr. Ickes, the county treasurer of Chey- 
enne county, by the terms of which Mr. Ickes, as county 
treasurer, accepted certain real estate in the city of 
Omaha of the agreed value of $6,000, owned by Mr. John- 
son, and the promissory note of the latter for $3,000 in 
settlement of the amount due from the bank for the 
county funds which had been deposited therein. Mr. 
Ickes at the time executed and delivered to Mr. Johnson 
a receipt, of which the following was a copy: 

“OMAHA, NuB., Dec. 11, 1889. 

“Received of F. B. Johnson his note for three thousand 
dollars, bearing even date herewith, payable in one year, 
with interest at seven per cent per annum, which, when 
paid, will be in full of all claims against him in connec- 
tion of State Bank of Sidney. ADAM ICKES, 

“Co. Treas. Cheyenne County.” 


° 
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That the above mentioned note was subsequently paid 
by the defendant is conceded. Whether the county com- 
missioners accepted the benefits of said settlement and 
ratified the same with full knowledge of the facts, in our 
view it is unnecessary to determine, since the compromise 
is not binding for want of a consideration. It was ad- 
mitted by the defendant upon the trial that he was a part- 
ner of Mr. Morgan in the State Bank of Sidney, and that at 
the time of the death of the latter there was on deposit 
in said bank, to the credit of the county treasurer of Chey- 
enne county, the sum of $17,357.40. No payments had 
been made upon this indebtedness at the date of the com- 
promise. There was therefore at that time a liquidated 
amount due from the defendant as sole surviving partner 
of over $17,000, and this admitted liability was settled 
by the acceptance of property and note of the defendant 
of the actual and agreed value of over $6,000 less than the 
amount of the indebtedness, The acceptance of part of 
a liquidated demand past due, in full settlement, is not a 
bar to an action on such demand. In this case the 
amount of the indebtedness was admitted, and the de- 
fendant being the sole surviving partner, there was no 
room for dispute that he was liable for the payment. 
There was no consideration for the agreement to accept 
a lesser sum than the amount due; hence there is no com- 
plete accord and satisfaction. The proposition is too 
plain to require the citation of authorities in support of 
it. The judgment must be reversed and the cause re- 
manded for further proceedings. 


REVERSED AND REMANDED. 


JAMES H. Rocrers v. Heaps Iron FOUNDRY ET AL. 
FiteEp Marcu 17,1897. No. 7077. 


Chattel Mortgages: REGisrraTION: DELIVERY. A chattel mortgage de- 
livered by the mortgagor unconditionally to an unauthorized third 
person, by whom, under the directions of the mortgagor, it was 
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filed for record and subsequently accepted by the mortgagee, takes 
effect, as between the mortgagor and mortgagee, from the time of 
the first delivery; but not so as to persons who have acquired 
title to, an interest in, or a lien upon, the property, before the 
actual acceptance by the mortgagee. 


Error from the district court of Dodge county. Tried 
below before MARSHALL, J.- Reversed. 


The opinion contains a statement of the case. 


Munger & Courtright, for plaintiff in error: 


The only question for determination is as to the pri- 
ority of mortgage liens. The plaintiff claims the prior 
lien because of the fact that his lien attached before there 
was any valid delivery of the defendants’ mortgages; 
and that, in this case, the subsequent acceptance by de- 
fendants of the mortgages previously delivered to a 
siranger for them did not relate back as against the inter- 
vening lien of the plaintiff. (Mfasterson v. Cheek, 23 Il, 
72; Rivard v. Walker, 39 Ill. 415; Lessee of Mitchell v. 
Ryan, 3 O. St., 387; Jackson v. Bodle, 20 Johns. [N. Y.], 
187; Bullitt +. Taylor, 84 Miss., 741; Boardman v. Dean, 34 
Pa. St., 252; Wilsey v. Dennis, 44 Barb. [N. Y.], 359; Younge 
ve. Guilbeau, 3 Wall. [U. S.], 641; Tuttle v. Turner, 28 Tex., 
759; Bell v. Farmers Bank of Kentucky, 11 Bush [Ky.], 34; 
Hulick v. Scovil, 4 Gilm. [Tll.], 159; Welch v. Sackett, 12 
Wis., 265; Bowman v. Griffith, 35 Neb., 365; Townson v. 
Tickell, 3 B. & Ald. [Eng.], 831; Jackson v. Phipps, 12 Johns. 
[N. Y.], 422; Ioster v. Beardsley Scythe Co., 47 Barb. [N. 
Y.], 518; Woodbury v. Fisher, 20 Ind., 387; Johnson v. Far- 
ley, 45 N. H., 505; Parmeice v. Simpson, 5 Wall. [U. 8.], 86; 
Renfro v. Harrison, 10 Mo., 411; Hibberd v. Smith, 67 Cal., 
547; Pierce .v. Hall, 41 Barb. [N. Y.], 142; Kingsbury v. 
Burnside, 58 Ill., 310; Van Court v. Moore, 26 Mo., 100; 
Derry Bank v. Webster, 44 N. H., 264; Oxnard v. Blake, 45 
Me., 602; Day v. Griffith, 15 Ta., 104; Denton v. Perry, 5 
Vt., 382; AfcPherson v. Featherstone, 37 Wis., 682; Samson 
v. Thornton, 44 Mass., 275; Goodsell v. Stinson, T Blackf. 
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{Ind.], 437; McCutchin v. Platt, 22 Wis., 561; Cravens v. 
Rossiter, 22 S. W. Rep. [Mo.], 736; Deere v. Nelson, 34 N. 
W. Rep. [TIa.], 809; Cold v. Chase, 54 Ia., 253.) 


Frick & Dolezal, contra: 


The delivery of the mortgages to defendants was such 
as to give them a lien upon the property superior to that 
of plaintiff. (Lessee of Mitchell v. Ryan, 3 O. St., 877; Jones 
v. Swayze, 42 N. J. Law, 279; Merrills v. Swift, 18 Conn., 
257; First Nat. Bank, Emporia, v. Ridenour, 27 Pac. Rep. 
[Kan.], 150; Hnsworth v. King, 50 Mo., 477; Ferguson v. 
Miles, 3 Gilm. [T11.], 358; Thompson v. Candor, 60 IIL, 244; 
Bryan v. Wash, 2 Gilm. [Ill.], 565; Devlin, Deeds, secs. 
287-289 et scq; Jones, Real Estate Mortgages [2d ed.], sec. 
540.) 


NOoRVAL, J. 


This proceeding was instituted in the court below to 
determine the priority of liens of certain chattel mort- 
gages executed in the firm name of Nesbit & Rogers. The 
controversy was submitted, and determined by the court 
adversely to the plaintiff, upon a written stipulation of 
facts. He prosecutes error. 

The facts, so far as they are necessary to an under- 
standing of the question involved, are briefly these: On 
and prior to the 6th day of February, 1894, Fred L. Nesbit 
and William E. Rogers were engaged in the mercantile 
business in the city of Fremont, under the name and style 
of Nesbit & Rogers; that on said date, said firm being 
insolvent and unable to pay its debts, it was mutually 
agreed between the partners to discontinue said business 
and to turn over the firm assets to its creditors, and each 
partner for the firm,. but without the knowledge of his 
copartner, undertook to secure such creditors as he 
thought best to prefer; that on said 6th day of February 
the said Fred L. Nesbit, in the name of the firm, executed 
chattel mortgages to the Heads Iron Foundry, Great 
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Western Stove Company, and Estate of P. D. Beckwith, 
for the several amounts then actually due and payable to 
them, upon the merchandise owned by said Nesbit & 
Rogers, and delivered the said chattel mortgages to J. E. 
Frick for the use and benefit of the said mortgagees, re- 
spectively, and the said Nesbit intended to, and thereby 
did, part with all right, dominion, and control over, or 
with reference to, every one of said mortgages, and re- 
quested said Frick to file the same for record, who imme- 
diately deposited the same in the office of the county clerk 
of Dodge county, at not later than 3:33 P. M. of said day, 
and paid the clerk the legal fees for filing and indexing 
the same; that said Frick at the time said mortgages 
were delivered to him for the use of said mortgagees did 
not have authority from said creditors to receive said 
mortgages, but assumed to act for them generally as an 
attorney for the purpose of protecting their claims 
against Nesbit & Rogers, and had no authority to repre- 
sent the mortgagees until the receipt from them of the 
telegrams hereafter mentioned; that at 5:04 P. M. of 
said 6th day of February the said Frick caused to be 
sent to each of said several mortgagees, all of whom 
were non-residents of the state, a telegram apprising 
each of the failure of Nesbit & Rogers, and what had 
been done, and an answer thereto was received by said 
Frick early the next morning from each of said mort- 
gagees assenting to and ratifying his action in the prem- 
ises; that on the said 6th day of February the said Will- 
iam E. Rogers, in the name of, and acting for, said firm of 
Nesbit & Rogers, made and delivered to the plaintiff, 
James H. Rogers, a chattel mortgage to secure the pay- 
ment of a bona fide indebtedness due him from said firm, 
covering the same stock and merchandise included in the 
said mortgages heretofore mentioned; that plaintiff filed 
his said mortgage in the office of the county clerk of 
Dodge county at 4 o’clock P. M. of the said 6th day of 
February; that immediately thereafter plaintiff, by his 
attorney, W. J. Courtright, took possession of the mort- 
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gaged chattels under and by virtue of his said mortgage, 
and closed the store of said firm; that plaintiff subse- 
quently ascertained for the first time the existence of the 
other mortgages upon the property; that at 5:30 P. M. 
of said day said J. E. Frick, for and on behalf of the said 
Heads Iron Foundry, Great Western Stove Company, and 
state of P. D. Beckwith, demanded of the said Court- 
right the possession of the goods mortgaged to them, 
which demand was at first refused, but subsequently, at 
about 7 o’clock P. M., was complied with, by said Court- 
* right turning over the possession of the goods in contro- 
versy to said Frick, who has ever since and now holds 
the same under and by virtue of said mortgages; that 
said plaintiff and his attorney, W. J. Courtright, at the 
time the possession of the property was delivered to said 
Frick, each acted in full belief that said Frick was at the 
time of the filing of the mortgages to the Heads Iron 
Foundry, Great Western Stove Company, and Estate of 
P. D. Beckwith, respectively, the duly authorized attor- 
ney for each and all of them, and that the mortgages tv. 
said mortgagees had been actually delivered to and ac- 
cepted by their duly constituted representatives, and that 
the several mortgagees, prior to the giving of the several 
mortgages mentioned, at various times demanded pay- 
ment of their claims from Nesbit & Rogers, and were 
anxious and desirous of obtaining the money owing to 
them by said firm. 

The question arising upon the foregoing facts is 
whether the defendants or the plaintiff acquired the first 
or superior lien upon the mortgaged chattels. It is dis- 
closed that the defendants’ mortgages were given and 
placed upon record before the making, delivering, and 
filing for record of plaintiff’s mortgage, from which the 
defendants claim the paramount lien; while upon the 
other hand the plaintiff confidently asserts that he has 
the superior lien upon the property, because it attached 
before there had been a legal delivery and acceptance of 
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the defendants’ mortgages. None of the mortgages were 
delivered to the defendants, or either of them, in person 
at or prior to the time of the depositing of the same with 
the registering officer, or to any one authorized by the 
mortgagees to represent them. The defendants were not 
aware that the mortgagors contemplated or were giving 
mortgages to their creditors. There can be no doubt that 
the delivery and acceptance of a mortgage are essential 
to its validity. Such an instrument, like a deed, becomes 
effective only from its delivery. The proposition is too . 
plain to require the citation of authorities to sustain it. 
Delivery may be made to the mortgagee himself, or to 
some one authorized to receive it for him, or to a stranger 
for the use and benefit of the mortgagee, without the lat- 
ter’s authority, under certain circumstances, as where 
the mortgagee is under some legal disability, as in the 
case of a minor or an insane person. Thus, in Brown v. 
Westerfield, 47 Neb., 399, a conveyance to a minor was up- 
held where the grantor delivered the deed to a stranger 
unconditionally for the grantee, and no control over the 
instrument was reserved in the grantor. Doubtless, the 
delivery of a mortgage to a stranger will suffice, if the 
mortgagee subsequently assents to or ratifies the act. In 
the case at bar there is no pretense that the defendants’ 
mortgages were delivered to any one of the mortgagees, 
or to one authorized to act for them in accepting a deliv- 
ery of the instruments, but they rely upon the delivery of 
the mortgages to Mr. Frick, his depositing of them in the 
recorder’s office, and the subsequent acceptance of the 
instruments by the mortgagees. Defendants’ attorneys 
insist, arguendo, that the presumption of law arising from 
these facts is that the mortgagees accepted the mort- 
gages. This court has held that where a deed beneficial 
to the grantee is voluntarily executed and placed upon 
record by the grantor, the acceptance of the grantee will 
be presumed. (Bowman v. Griffith, 35 Neb., 361; [ssitt v. 
Dewey, 47 Neb., 196.) And upon principle the delivery of 
a mortgage by the mortgagor, or by his direction, as in 
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the case at bar, for record, is sufficient, in the absence of 
proof to the contrary, to justify a finding of its delivery 
by the mortgagor and acceptance by the mortgagee. But 
the presumption of delivery and acceptance is not a con- 
clusive one, but is prima facie alone. It may be shown, 
if such be the fact, that the mortgagee never accepted the 
instrument, but rejected the same when apprised of its 
existence. (Jackson v. Phipps, 12 Johns. [N. Y.], 418; 
Wilsey v. Dennis, 44 Barb. [N. Y.], 354; Foster v. Beardsley 
Scythe Co., 47 Barb. [N. Y.], 505; Young v. Guilbcau, 70 U. 
S., 686; Tuttle v. Turner, 28 Tex., 160.) Possibly upon the 
delivery of a mortgage toa stranger for the use and benefit 
of the mortgagee, but without authority from him to re- 
ceive it, acceptance of the mortgage may be presumed, 
where the mortgagor has parted entirely with all the 
control over the instrument. There are authorities which 
so hold, but even in such case the presumption of accept- 
ance as of the date of the delivery to the third person 
may be rebutted. In the case in hand, the acceptance of 
the mortgages by the defendants, or rather their ratifica- 
tion of the action of Mr. Frick in receiving the instru- 
ments for and in their behalf, was not until after the 
plaintifi’s mortgage was executed, delivered, filed for 
record, and he had taken possession of the property there- 
under. The defendants insist that the acceptance of the 
mortgages by them related back to the time of the de- 
livery to Mr. Frick. Such, unquestionably, is the rule as 
between the mortgagor and mortgagee, but it does not 
obtain where an innocent third party has, between the 
date of the delivery and the acceptance, acquired rights 
to the mortgaged chattels. The doctrine of relation can- 
not be invoked to the injury of the third persons. Their 
rights cannot be destroyed by a fiction of the law. The 
correct rule is laid down in Jones, Chattel Mortgage, sec. 
104, in the language following: “A mortgage executed 
by a debtor to his creditor without the knowledge of the 
latter, and without authority from him, and delivered to 
a stranger or to the mortgagor’s attorney for his use, does 
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not vest the title to the property in the mortgagee as of 
the time of such delivery, as between him and a creditor 
of the mortgagor who has acquired an interest in it by 
attachment or levy of execution between the time of such 
delivery and the mortgagee’s acceptance of the mortgage 
after receiving notice of it.” The same doctrine, in some- 
what different language, is stated in Herman, Chattel 
Mortgages, sec. 168, and Boone, Mortgages, sec. 238. 

The case of Bell v. Farmers Bank of Kentucky, 11 Bush 
[Ky.], 84, was a controversy between attaching creditors 
and a mortgagee of real estate. The mortgage was ac- 
knowledged, delivered to an unauthorized third person, 
and placed on record without the knowledge of the mort- 
gagee. Before he was apprised of the execution and reg- 
istry of the mortgage, and prior to the time he accepted 
or could have accepted the mortgage, the attachments 
were levied upon the property and the attachment liens 
created. The court ruled that the attachments were su- 
perior liens to that of the mortgage, and in passing upon 
the question said: “A deed delivered to the registering 
officer or to an unauthorized third person, and subse- 
quently accepted by the grantee, will take effect as be- 
tween the grantor and the grantee from the time of the 
first delivery, and in such cases volunteers claiming under 
and through the grantor and ordinary creditors who have 
aequired no lien upon nor interest in the estates conveyed 
are entitled to no greater consideration than the grantor. 
Yet, until the grantee is informed of the execution of the 
deed and does some act equivalent to an acceptance of it, 
it is manifest that he may refuse to accept it, notwith- 
standing the fact that by a fiction of law the presumption 
of an actual acceptance had all the while existed for his 
benefit as against the grantor, his heirs, devisees, and 
ordinary creditors. But this fiction will not be allowed 
to prevail to the prejudice of persons who have acquired 
title to, an interest in, or a lien upon the property before 
the date of the actual acceptance. As in the case of an 
escrow, whenever it becomes necessary for the purposes 
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of justice that the true time of the acceptance of a deed 
so delivered shall be ascertained, the legal fiction will be 
disregarded, and the intervening claimant or lien-holder 
allowed to show the actual facts of the transaction.” 

In Goodsell v. Stinson, 7 Blackf. [Ind.], 437, a real estate 
mortgage executed by I’. L. Goodsell to Peter Goodsell to 
secure a bona fide debt, in the absence and without the 
knowledge of the latter, was delivered by the mortgagor 
to tlie recorder of the proper county for record. Subse- 
quently, but before the mortgagee was informed what had 
been done and he assented to the mortgage, one Stinson 
obtained a judgment against the mortgagor. It was 
ruled that the judgment was entitled to the preference. 
The court in delivering the opinion observed: “The deliv- 
ery of a deed is an essential requisite to its validity, and 
it is from the delivery that the deed takes effect. A deed 
may be delivered to a third person, even a stranger, for 
the benefit of the grantee, and if he afterwards assent to 
the act, the deed will take effect from the date of its de- 
livery, unless the rights of the third persons should be 
affected by it. In that event the doctrine of relation 
would not apply, for it is a general rule that it shall not 
be permitted to apply so as to do wrong to strangers; as 
between the parties to the deed, it may be adopted for the 
advancement of justice.” The same doctrine was held 
and applied in Woodbury v. Fisher, 20 Ind., 387; Johnson 
v. Farley, 45 N. H., 505; Derry Bank v. Welster, 44 N. HL, 
264. 

In the syllabus to Hibberd v. Smith, 67 Cal.,547, it is said: 
“Where a deed presumptively beneficial to the grantee is 
delivered to a third person for his use, without his knowl- 
edge or prior authorization, the subsequent assent of the 
grantee to the delivery will not operate to defeat the lien 
of a judgment creditor of the grantor which attached to 
the premises sought to be conveyed after the date of the 
delivery, and before the assent of the grantee.” 

In Day ». Griffith, 15 Ta., 104, it was decided that the de- 
livery of a deed by a grantor to the recorder for the use 
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and benefit of the grantee, but without his knowledge or 
consent, and without any previous agreement between 
them, is not such a delivery as will defeat the rights of 
an attaching creditor acquired prior to the assent of the 
grantee to such delivery. ‘Tio the same effect are Deere v. 
Nelson, 34 N. W. Rep. [Ia.], 809; Denton v. Perry, 5 Vt., 
382; McPherson v. Featherstone, 37 Wis., 682; Samson v. 
Thornton, 3 Met. [Mass.], 275; Cravens v. Rossiter, 22S. W. 
Rep. [Mo.], 736. 

The case of McCutchin v. Platt, 22 Wis., 561, was replevin 
to recover possession of property seized by the defendant, 
as Sheriff, under an attachment against William II. and 
James F, Winser. The Winsers executed a bill of sale of 
the property to plaintiff without his knowledge and de- 
posited the same in the post-office, directed to him, before 
the levy of the attachment. Plaintiff did not receive the 
bill of sale until after such levy. It was held that the 
attachment had priority. 

It has been frequently decided by the courts that a chat- 
tel mortgage executed in the absence and without the 
knowledge of the mortgagee, and delivered to a third per- 
son for his use, or deposited by the mortgagor with the 
proper registering officer for record is. inoperative as to 
another creditor of the mortgagor who acquired an inter- 
est in the property by attachment or otherwise, subse- 
quent to the giving of the mortgage, but prior to the time 
the mortgagee received notice of and ratified the instru- 
ment. Of the cases so holding are Wadsworth v. Barlow, 
68 Ia., 599; National State Bank of Burlington v. Morse, 73 
Ia., 174; Wallis v. Taylor, 67 Tex., 431; Ognard v. Blake, 
45 Me., 602; AfcCourt v. Alyers, 8 Wis., 91; Miller v. Bline- 
bury, 21 Wis., 676; Welch v. Sackett, 12 Wis., 270. 

Counsel for defendants have cited in their briefs several 
cases which are directly opposed to the doctrine last 
above stated, but we shall not attempt now a review of 
them. That has been already admirably done in some of 
(he foregoing authorities. The ablest discussion of the 
subject which has come under the observation of the 
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writer is by Dixon, C. J., in his opinion in Welch v. Sackett, 
supra, from which the following excerpts are taken: 
“All agree that it is necessary to the validity of every 
deed or. conveyance that there be a grantee, who is not 
only willing, but who does in fact accept it. It is a con- 
tract, a parting with property on the part of the grantor 
and an acceptance of it by the grantee. Like every other 
contract, there must be a meeting of the minds of the 
contracting parties, the one to sell and convey and the 
other to purchase and receive, before the agreement is 
consummated. If there be anything in legal principles, 
or in common sense, it is an unpardonable absurdity to 
say that a contract can be completed in the absence and 
utter ignorance of one of the contracting parties; that he 
can or does, under such circumstances, assent to or agree 
to become bound by it. The idea that a contract could 
be thus made, and that title to property could pass into 
a party without his knowledge or consent, and out of him 
without any motion or act of his signifying his willing- 
ness, but merely by his refusal to receive it all, had its 
origin at a period in the history of the common law when 
the legal mind, instead of being governed in its conclu- 
sions by a steady application of the clear and rational 
principles of the law to plain matter of fact, and by argu- 
ments to be drawn therefrom, was too frequently influ- 
enced by mysterious and fanciful.logic that depended for 
its support upon artfully devised fictions and falsehoods, 
which, for the most part, were as repugnant to reason as 
they were unnecessary to the proper administration of 
justice. The discovery that such things could be done is, 
I believe, attributable to the inventive skill of Justice 
Ventris, as exhibited in the case of Thomson v. Leach, 2 
Vent. [Eng.], 198, decided about the year 1690; at least 
several courts and judges. since that time, with many 
compliments, have agreed in giving him the credit of 
having proved something on this subject which none of 
them could understand. The substance of his proposi- 
tion is that a deed of lands made to a party without his 
8 
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knowledge or consent, and placed in the hands of a third 
person for his use, is a medium for the transmission of 
the title to the grantee, and takes effect so as to vest it in 
him the instant the deed is parted with by the grantor, 
and if the grantee, upon receiving knowledge of it, rejects 
it, such rejection has the effect of revesting the title in 
the grantor by a species of remitter. * * * 

“Assent or acceptance on the part of the grantee or 
other party to a deed, or other instrument, by means of 
which the title to property, whether real or personal, is 
tc be transferred to him, or by which he is in any other 
manner to become bound, is a fact, the truth of which is 
to be established by competent evidence before such deed 
or other instrument can be adjudged to have a legal ex- 
istence. Like every other fact, it may be established by 
direct evidence, or its existence may be inferred or pre- 
sumed from other facts already in proof. But I deny 
that the existence of one fact is to be inferred or presumed 
from the existence of others, when the connection be- 
tween the former and the latter is such that according 
to the course of nature it plainly appears that the former 
cannot exist. In other words, I deny that the existence 
of any fact may be shown by proving others which con- 
clusively show its non-existence, or that the legitimate 
mode of establishing the truth of a matter is by indn- 
bitably proving its falsehood. Justice does not require, 
nor does the law tolerate such an absurdity. The learned 
justice says that where a deed is executed by the grantor 
and delivered to a stranger for the use of the grantee, 
without the previous advice, direction, or authority of 
tlie grantee, and without his knowledge, the law will 
presume that the grantee assents to it the moment it is 
delivered to the stranger. Assent is an act of the mind— 
that intelligent power in man by which he conceives, 
reasons, and judges, and of which it is a primary, invari- 
able, and most familiar law that it cannot act with refer. 
ence to externa] objects until, through the medium of 
the senses, it is impressed with or knows their existence. 
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Ifence, without such impression or knowledge there can 
be no assent, no actus contra actu; and to presume it in 
opposition to the facts is to presume that which is impos- 
sible; which the law, the rules and precepts of which are 
in conformity with the unchanging truths of nature, will 
neyerdo. * * * 

“The mistake of the learned justice consisted in his 
carrying the presumption of law so far as to say that it 
presumes that a person has consented to that of which he 
knows nothing, which is an impossibility; instead of say- 
ing what was more trnly said by the more logical and, 
cautious courts and judges of his time, and by Lord Elen- 
borough in Stirling v. Vaughn, 11 East, 623, namely, that, 
if nothing appears to the contrary, the law presumes that 
he will aceept that which is. for his benefit, when he is 
informed of it, which assent, in the absence of interven- 
ing rights or equities, will have relation back to the time 
of delivery for his use, and make his title good as from 
that date. * * * 

“All agree that neither the grantor nor the stranger 
who consents to receive and hold the deed can, by their 
acts, bind the grantee, and that the latter may, on receiv- 
ing notice of it, repudiate it altogether. If the title vests 
in the grantee at once it must, of course, vest according 
to the terms of the conveyance, and in the case of an 
absolute conveyance he would have an absolute title. If, 
after delivery to the stranger, and before notice to the 
grantee, a creditor of the latter should fasten upon the 
property by execution or attachment, no reason can be 
given why he could not hold it. If it is the property of 
the grantee it follows, as of course, that the creditor would 
have this right, and that he would at once acquire a lien 
io the extent of his demand. Suppose, after this is done, 
that the grantee, on receiving notice, refuses to accept the 
conveyance, what becomes of the property? Does the 
refusal unbind and set the property free from the seizure 
of the creditors, and remit the title at once back to the 
grantor? Or does the intendment of Justice Ventris 
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step in, in behalf of the creditor as well, and say, because 
the grant is presumed beneficial to the grantee, and he 
might at some future period accept it, that therefore he 
shall be deemed to have accepted it before the seizure, 
and at a time when he was utterly ignorant of it, and 
thus enable the creditor to withhold the property from 
lhe grantor, by which means it would happen that, al- 
though it was neither bouglit nor sold, the grantor would, 
without consideration, lose it, and the grantee enjoy the 
full benefit of it on the same terms? Knowing of no 
rational or satisfactory answers which can be given to 
these and various similar questiong which will readily 
suggest themselves to the reader, I eave them to be re- 
plied to by those who maintain that the title to property, 
real or personal, may, without words written or spoken 
or other act of transfer, be thus mysteriously passed and 
repassed between parties by contract. I deny that it may 
be. It seems to me very plain that it does not pass in fact 
until the grantee has actually consented to receive it; 
and, as of course, that it remains with the grantor, who 
is unable without such consent to vest it in the grantee. 
No other conclusion is consistent with the doctrine that 
a grant is a contract, and that the assent of the grantee 
is necessary to give validity.” 

The reasoning of the learned chief justice is unanswer- 
able, and fully discloses the fallacy of the doctrine upon 
which the opposing authorities rest. 

Although this opinion has now been extended to an 
unusual length, the importance of the question involved 
will justify a reference to Parmelee v. Simpson, 72 U.S, 
81, a case which arose in Nebraska, and in some respects 
is like the one at bar. That was a suit brought in the 
district court of Douglas county by one Parmelee, for the 
foreclosure of a real estate mortgage executed by Me- 
geath and Bovey on April 17, 1858, and duly recorded 
the same day. The defendant Simpson claimed under a 
deed from Bovey acknowledged and recorded by him on 
the 15th day of the same month. Simpson was wholly 
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ignorant of the existence of the deed until April 19, 
four days after its date, when Bovey pointed out the land 
to Simpson, stating that he had conveyed it to him in 
consideration of certain money previously obtained, and 
at the same time delivered the deed to Simpson. The 
district court held the mortgage was entitled to priority, 
and entered a decree of foreclosure. An appeal was 
prosecuted to the supreme court of the territory, where 
the cause was docketed as No. 181, and on July 25, 1864, 
the decree of the district court was reversed, although 
no report of the case is to be found in our official law 
reports. On appeal to the supreme court of the United 
States, the decree of the supreme court of the territory 
was reversed and the cause remanded with.directions to 
enter an order affirming the decree of the district court. 
Mr. Justice Davis, in delivering the opinion of the court 
(72 U. S., 86), says: “And there is not a particle of evi- 
dence that any one was authorized to receive the deed for 
him. The placing the deed on record was Bovey’s own 
act,.and was done without the assent of Simpson. Under 
this state of facts there was manifestly no delivery. The 
‘execution and registration of a deed and delivery of it 
to the register for that purpose does not vest the title 
in the grantee. If Simpson had agreed to accept the 
deed in liquidation of his debt, and constituted the reg- 
ister his agent to receive it, then the delivery of the deed 
to the register would have been in legal contemplation a 
delivery to him. But it is said that he could ratify the 
acts of Bovey and the register. This is true, but he did not 
do this until after the execution and registration of the 
mortgage; and this ratification cannot relate back so as to 
cut out the mortgage. Simpson acquired no title until 
afier the rights of the mortgagee had accrued, and he 
holds it incumbered with the lien of the mortgage.” In 
pursuance of the mandate issued in said cause, the su- 
preme court of this state, on February 5, 1868, affirmed 
the decree of the district court of Douglas county, thereby 
recognizing that the doctrine of relation will not be per- 
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mitted to operate against the rights and interests of any 
innocent third party, and that the law will not presume 
the acceptance of an instrument, although beneficial in 
character, where the transaction rebuts such presump- 
tion. 

The stipulation of facts in this case shows that there 
had been no actual acceptance of the mortgages by the 
defendants when plaintiff’s mortgage was delivered tc 
and accepted by him; in fact, that they had no knowl- 
edge then of the existence of the mortgages and could not 
assent to the attempted securing of their claims. Had 
the execution of the mortgages, their delivery to Mr. 
Frick, and the depositing of them in the county clerk’s 
office alone heen established, the presumption of accept- 
ance of the mortgages by the defendants from the date 
of such delivery would be indulged. But such presump- 
tion must yield when the facts disclose the contrary to 
be true; i. ¢., the defendants had assented to the giving of 
the security. To hold that the defendants have the prior 
and superior liens upon the property would be to make 
contracts for the parties, which the law does not do. It 
merely enforces those legally entered into. It is true. 
defendants’ mortgages were the first on record, but until 
acceptance by the mortgagees, the record was not effect- 
ual as notice against plaintiff. (Dole v. Bodman, 3 Met. 
[Mass.], 139.) 

It is finally insisted that the defendants’ mortgages 
have priority from the fact that plaintiff surrendered pos- 
session of the property to Mr. Frick, on the evening of 
the same day they were executed, for the use and benefit 
of the defendants. If the lien of plaintiff’s mortgage 
first attached, as we have already shown, it was not lost 
or relinquished by the turning over of the property to 
Mr. Frick, no more than would a first mortgagee lose 
his lien by merely delivering the property to a subsequent 
mortgagee. If Mr. Frick could not accept the mortgages 
for the defendants, because not authorized by them so to 
do, it is very evident he could not lawfully demand for 
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and receive possession of the chattels on their behalf. 
The delivery of mortgaged property to a stranger by a 
mortgagee is not an abandonment of the lien of the mort- 
gage. We are satisfied, upon reason as well as authority, 
that plaintiff’s mortgage is the prior lien. The judg- 
ment of the district court is accordingly reversed and the 
cause remanded with instructions to render a judgment- 
for plaintiff, 
REVERSED. 


CHARLES W. MOSHER ET AL. V. FARMERS & MERCHANTS 
NATIONAL BANK OF GALVA, ILLINOIS, 


FILED Marce 17, 1897. No. 7179. 


1. Attachment: Actions. An action may be prosecuted to judgment 
when therein a writ of attachment has been allowed under which 
property has been seized. (Cow v. Peoria Mfg. Co., 42 Neb., 660.) 


2. Evidence: EXEcurTION oF Notre. When there is no other disputed 
question the signatures of defendants are sufficiently proved to 
allow of the receipt in evidence of a, note alleged to have been 
signed by them when a witness, duly qualified to testify on that 
question, gives it as his opinion that the alleged signatures are 
genuine. 


3. ———: ———: DirecTine VerpicT. After a note had been intro- 
duced in evidence under the circumstances above indicated it was ° 
not erroneous for the court to direct a verdict in favor of plaintiff 
for the amount evidenced by such note, there being no evidence 
contradictory of that indicated. 


Error from the district court of Lancaster county. 
Tried below before TIBBETS, J. Affirmed. 


Charles O. Whedon and C. #. Magoon, for plaintiffs in 
error. 


Ricketts & Wilson, contra. 
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RYAN, C. 


On January 26, 1893, the Farmers & Merchants Na- 
tional Bank filed its petition in the district court of Lan- 
caster county against O. W. Mosher and R. C. Outcalt. 
In this petition it was alleged that the defendants above 
named had, on January 17, 1893, executed to plaintiff 
their promissory note, whereby they agreed, six months 
after date, to pay to plaintiff the sum of $5,000, with ten 
per cent interest thereon from maturity; that no part of 
_ said note had been paid, and that on July 17, 1893, there 
would become due and be owing the sum of $5,000, with 
ten per cent interest thereon. Contemporaneously with 
the filing of said petition there was filed an affidavit such 
as is required by statute to justify the issuance of an at- 
tachment, which attachment accordingly was authorized 
by. the judge of said-district court. The prayer of the 
petition was for an order of attachment, and that the 
property of defendants might be held to answer for the 
judgment which finally might be recovered, and that, 
after the maturity of the note, plaintiff might have judg- 
ment in the sum of $5,000, with interest thereon as above 
indicated. To this petition a general demurrer was sus- 
tained. On September 19, 1893, there was filed a sup- 
plemental petition, by which it was alleged that the above 
described note had been made as hereinbefore stated, and 
that said note had fallen due on July 21, 1893; that no 
part of said note had been paid, and that there was due 
at the time of the filing of said supplemental petition the 
sum of $5,000, with interest thereon at ten per cent from 
July 17, 1893. There was a prayer for judgment for the 
amount of the principal and interest above alleged to be 
due. To this supplemental petition there was an answer in 
general denial. There was subsequently filed an amended 
petition nune pro tune as of date January 26, 18938, but 
this pleading requires no extended consideration. On 
the trial of the issues above indicated there was a verdict 
in accordance with a peremptory instruction to find for 
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plaintiff in the full amount claimed. There was a judg- 
ment on this verdict, and by their petition in error the 
judgment defendants assail this judgment on various 
grounds, which shall now receive our attention. 

It is first insisted that a challenge should have been 
sustained to a juror for cause, and that there was error 
in admitting in evidence the affidavit and order of attach- 
ment. We confess our inability to see any good ground 
for submitting to the jury this affidavit and order, but 
the question in the case which overshadows and dwarfs 
all others is whether or not the peremptory instruction 
given was justifiable under the pleadings and proofs. If 
a verdict in view of these could not properly have been . 
different from that directed, it would have been useless 
to consider mere matters of detail, which, in any event, 
must be coutrolled by the solution of the paramount ques- 
‘tion above indicated. 

It is urged that by the original petition it was not al- 
leged that the note was due, but, on the contrary, that it 
thereby appeared that in fact it had not yet matured. As 
this action was begun aided by an attachment, its com- 
mencement before the cause of action declared upon had 
matured was authorized by statute. (Cox v. Peoria Mfy. 
Co., 42 Neb., 660.) The supplemental petition was filed 
after the note had matured, and distinctly averred that 
said note meantime had fallen due and that there was due 
and unpaid the amount of principal and interest which 
was evidenced by said note. Issues were duly joined on 
these averments and the condition of the pleadings enti- 
tled plaintiff to a judgment if the proofs were sufficient 
to sustain its averments of fact. The question of fact as 
to which it is claimed reasonable men might honestly dif- 
fer was whether Mosher and Outcalt had signed the note 
sued on. Only one witness testified as to these signa- 
tures, and his testimony was as follows: 

Q. Are you acquainted with the signatures of these 
two gentlemen? 

A. Yes, sir. 
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Q. State if you know now whose signatures those are. 

A. There is one signature which is not exactly as I 
have seen it written, and I would not like to swear to that 
signature. The last name is perfect and identical, but of 
the signing of one letter there I find an objection. 

Q. To which signature? 

A. That is the first on the note. 

Q. Do you know whose handwriting that is in? 

A. Yes, sir. 

Q. Well, you may state whose handwriting that is in. 

A. The handwriting is that of C. W. Mosher. The let- 
ter “W” is not made the way he usually made that letter 
. in his signature. 

Q. Well, you stated in whose handwriting it is? 

A. Yes, sir; the handwriting is perfect, except in 
that “W”. 

Q. That is not the way he usually made his “WW”? 

A. No, sir. 

Q. Now look at the second signature and state if you 
know whose handwriting that isin. Is that Mr. Outcalt’s 
signature? 

A. I think it is. 

On his cross-examination the witness would not swear 
positively that the name ©. W. Mosher was signed by 
that defendant. The handwriting of R. ©. Outealt 
seemed perfect, he said, though he would not swear posi- 
tively that he wrote it. The witness was shown to be 
well acquainted with the handwriting of the defendants, 
and, as appears from the above examination, he gave it 
as his opinion that the signatures were genuine, though 
there was a variation from the general way of making 
one letter in the name of one of the parties. His unwill- 
ingness to swear positively to the signatures as estab- 
lished facts tended to show that he testified with caution, 
yet nevertheless his opinion was that Mosher and Outcalt 
had signed the note in suit. There was no other evidence 
on the point and we think this testimony was sufficient to 
justify the court in assuming that these signatures had 
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been sufficiently proved to entitle the note to be received 
in evidence. This being done, there could be no reason- 
able difference of opinion with respect to the liability; 
and hence the court properly instructed the jury as it did. 
The judgment of the district court is 

AFFIRMED. 


S. WYMAN, APPELLANT, V. JOHN CONNERY, APPELLEE, 
FILED Marcu 17,1897. No. 7149. 


1. Conflicting Evidence: Revi—ew. Where the evidence is such as to 
justify impartial minds in reaching different conclusions, the find- 
ing of fact thereon by the trial court will, on appeal, be assumed 
to be correct. 


§ . The evidence in this case examined, and held to be 
within the rule above stated. 


APPEAL from the district court of Dixon county. 
Heard below before Norris, J. Affirmed. 


W. G. Scars and W. H#. Gantt, for appellant. 
J. J. McCarthy and J. V. Pearson, contra. 


Ryan, C. 


This action was brought in the district court of Dixon 
county for the foreclosure of a mortgage made by the 
defendant to secure payment of his three promissory 
notes for $400 each; both the mortgage and the said 
notes being of date April 20, 1892. The principal sum of 
$400 on one note and the interest, at seven per cent per 
annum, on all three notes fell due April 20,1893. It was 
provided in the mortgage that a failure to make any of 
the payments above noted should render the entire sum 
secured by the mortgage subject to collection, at the elec- 
tion of the mortgagee. The plaintiff alleged that neither 
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the principal sum of $400 above referred to nor the inter- 
est had been paid; that by this failure the entire sum 
secured had fallen due at plaintiff’s option; that plaintiff 
elected to avail himself of the provision above noted, and 
there was accordingly a prayer for foreclosure. The de- 
fendant denied that he had failed to pay the principal and 
interest which fell due on April 20, 1893, and upon his 
plea of payment of this principal sum of $400 and the in- 
terest on the entire sum secured by the mortgage, denied 
by plaintiff’s reply, there was a trial, which resulted in a 
judgment for the defendant, from which judgment plaint- 
iff has appealed. 

The defendant, during the time covered by the transac- 
tions described herein, had resided near Newcastle, in 
this state. During the same period the plaintiff had 
resided in or near Belle Plaine, Iowa. The notes were 
given for a part of the purchase price of the land de- 
scribed in the mortgage as being situated in Nebraska. 
They were, by their own terms, payable at Belle Plaine, 
Iowa. There was no bank at Newcastle, and therefore, 
on April 15, 1893, the defendant went to the First Na- 
tional Bank at Ponca and arranged with its cashier to 
pay the note coming due to plaintiff in a few days, as well 
as the interest, which would be due at the same time as 
the maturity of the note. The defendant had a certificate 
of deposit, which had been issued to him by the First Na- 
tional] Bank of Ponca, for the sum of $500. The bank took 
up this, its certificate of deposit, and, as its cashier testi- 
fied, made its draft payable to S. Wyman for the sum of 
$484, the principal and interest which would be due him on 
April 1, 1893, from Mr. Connery. The difference between 
the amount of the draft and the certificate of deposit Mr. 
Connery was paid incash. There is no room for question 
that up to this time the First National Bank of Ponca 
was the agent of Mr. Connery, the defendant. About. 
April 11, 1893, plaintiff left with the Citizens National 
Bank of Belle Plaine, Iowa, for collection, the note which 
would fall due in a few days. He retained in his own 
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possession the notes on which at the same time interest 
would mature. The Citizens National Bank of Belle 
Plaine, Iowa, at once notified Mr. Connery that it held 
his note for collection. About April 19, 1893, Mr. Wy- 
man received a letter from the First National Bank of 
- Ponca, of date April 15, 1898, which, omitting formal 
parts, was in this language: “Jolin Connery has depos- 
ited money to pay off $400 note you hold and interest on 
balance for one year. Send notes here to us and we will 
irdorse interest on back and remit your money free of 
cost to you.” Mr. Wyman, as soon as he had received 
the letter, took it to the Citizens National Bank and 
showed it to the cashier of that institution, who, to over- 
come his objections to complying with the request con- 
tained in the letter, assured him there would be no 
trouble and that it was perfectly safe to send the note 
as requested. Mr. Wyman indorsed in blank the note 
about to fall due. The Citizens National Bank of Belle 
Plaine then placed upon the note the following indorse- 
ment: “Pay First Natl. Bank, Ponca, Neb., cashier or 
order, for collection for account of Citizens National 
Bank, Belle Plaine, Iowa. Chas. A. Blossom, cashier.’ 
The note, thus indorsed, was forwarded at once to the 
First National Bank of Ponca. The bank last named 
seems, very soon after having received the above note, 
to have sent its draft for $484, of date April 15, 1893, to 
Mr. Wyman, by whom the matured interest was credited 
on each of the two notes in his possession. This was on 
April 24, at which time Mr. Wyman received in cash from 
the Citizens National Bank of Belle Plaine the amount of 
said draft. The draft was drawn on the Security Na- 
tional Bank of Sioux City, Iowa, to which bank it was, 
through other banks, forwarded by the Citizens National 
Bank of Belle Plaine. The First National Bank of Ponca 
closed its doors for business on April 25, and when its 
draft reached the drawee at Sioux City on the 27th of 
the same month payment was refused and there was a 
protest for non-payment. Between the time when Mr. 
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Wyman received this draft and the day of its presentment 
at Sioux City the First National Bank of Ponca had an 
,overdrawn account with the drawee of the draft. Be- 
tween the time the draft was sent to him and the time 
Mr. Wyman received it there was to the credit of the 
drawer with the drawee only a fraction of the amount of ° 
this draft. After the draft had been protested Mr. Wy- 
man repaid the amount he had obtained on it from the 
Citizens National Bank and is now the holder of it in his 
own name. AS we have already said, the credit on April 
15 was solely that of the First National Bank of Ponca 
in favor of the defendant. This bank at that time, in- 
stead of forwarding the amount to Mr. Wyman, wrote 
him that the money was in said First National Bank of 
Ponca for the payment of the note about to come due 
and the interest on the other two notes, and requested 
him to send the notes, whereon the interest would be 
indorsed, at the same time promising to make remittance 
of the total amount free of cost. Mr. Wyman thereupon 
directed the $400 note to be sent by the Citizens National 
Bank, substantially as requested. This note was surren- 
dered to Mr. Connery as paid before the draft was pre- 
sented in Sioux City. Upon receipt of the draft Mr. 
Wyman cashed it and indorsed an acknowledgment of 
payment of the interest due on each note in his hands. 
It is quite a material fact in this connection that Mr. 
Wyman has not tendered to Mr. Connery the draft sent 
him by the First National Bank of Ponca. If the bank 
last named should be able to pay any dividend, Mr. Con- 
nery ought to be placed in such a situation that, if the 
default of the bank is to be charged to him, he could re 
ceive such dividend as possibly may be paid. The ques- 
tions presented were whether the First National Bank of 
Ponca, in forwarding the payment of the note and inter- 
est, was the agent of the plaintiff or the defendant. The 
proofs were of such a nature that impartial minds might 
fairly draw different inferences from them, and when 
such a condition is presented the question is not one of 
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law, but of fact, for the examination and the determina~ 
tion of the trier of the facts. The finding of the district 
court, under these circumstances, will not be disturbed. 
(See Thomson v. Shelton, 49 Neb., 644, and authorities 
therein cited.) The judgment of the district court is 


AFFIRMED, 


CENTRAL NEBRASKA NATIONAL BANK ET AL., APPEL- 
LANTS, V. W. H. CLINE ET AL., APPELLEES, 


FILED March 17,1897. No. 7151. 


Review: ConrnicTing EvipENcE. A judgment will not be reversed 
when, on appeal, there is presented only a question of fact de- 
termined by the district court on consideration of fairly conflicting 
evidence. 


APPEAL from the district court of Custer county. 
Heard below before NEVILLE, J. Affirmed. 


FB. Tiffany and D. M. Vinsonhaler, for appelants, 
J.-S. Kirkpatrick, coutra. 
Ryay, C. 


The Tarrytown National Bank claims its right under 
the Central Nebraska National Bank, so that only the 
contentions of the latter need receive attention. This 
action in the district court of Custer county was brought 
by the bank last above named for the enforcement of a 
lien against lot 16, block 97, Railroad Addition to the 
town of Broken Bow. Originally this lot was owned by 
the Lincoln Land Company, whose agent at Broken Bow 
was the firm of Collman & Inman. W. H. Cline pur- 
chased this lot and a deed accordingly was sent to Coll- 
man & Inman by the Lincoln Land Company to be deliv- 
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ered to Cline. Collman & Inman, as a firm, was engaged 
in the business of banking at Broken Bow. W. H. Cline 
was largely indebted to this firm for moneys loaned, in 
part, to improve the aforesaid lot 16. The banking firm 
was afterward succeeded by the Central Nebraska Na- 
tional Bank, and the indebtedness of Mr. Cline thereby 
became an indebtedness owing this national bank. The 
sole question presented by this appeal is whether or not 
the deed of lot 16 aforesaid was, by agreement between 
Collman & Inman and W. H. Cline, to be held as security 
for the indebtedness owing said firm by Cline. The judg- 
ment of the district court was adverse to the national 
bank’s claim through Collman & Inman, and, impliedly 
therefrom, there must be assumed a corresponding find- 
ing wpon the question above indicated, as one of fact. 
There was sharply conflicting evidence upon this fact 
proposition, and we must therefore assume, conclusively, 
that there was no agreement by Cline that his deed should 
be held as security. Whether such an agreement would 
be enforced in this state if established by proof we are 
not called upon to determine. The judgment of the dis- 


trict court is 
AFFIRMED, 


CHARLES W. STAHLHUT, APPELLANT, V. MIKE BAUER ET 
AL., APPELLEES. 


FILep MaARcH 17,1897. No. 9064. 


1, Municipal Corporations: REMovAL oF OFFICERS: CouNcIL. A statu- 
tory provision that the mayor and council of a city of a designated 
class are authorized to provide for removing officers of such city 
for misconduct does not clothe the council with power to remove 
the mayor, and any attempt to exercise such power is null and 
void. . 

: InguncTion. Under the circumstances above indi- 

cated, the mayor is not required to wait until the council has 

actually ejected him from his office, but may, by injunction, pre- 
vent such removal. 
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3. Review: QUESTION Not RAISED BELow. A defendant who has an- 
swered to the merits and submits to the jurisdiction of a court of 
equity cannot object for the first time on appeal in this court, on 
the ground that the plaintiff had an aseduats remedy at law. 
(Dorsey v. Nichols, 43 Neb., 241.) 


ApreEat from the district court of Otoe county. Heard 
below before Ramsey, J. Reversed. 


The facts are stated in the opinion, 


M. L. Hayward, John C. Watson, and C. W. Seymour, for 
appellant: : 


The city council acted without authority of law, and 
its action in attempting to remove the mayor is void. 
(State v. Jersey City, 25 N. J. Law, 530; State v. Milwaukee 
Chamber of Commerce, 20 Wis., 68; People v. Hurlbut, 24 
Mich., 69; Dullam v, Willson, 53 Mich., 392; Stockwell ». 
White Lake Township Board, 22 Mich., 341; People v. Stuart, 
74 Mich., 411; Charles v. Hoboken, 3 Dutch. [N. J.], 203; 
Commonwealth v. Shaver, 83 W. & S. [Pa], 388; State v. 
Hastings, 37 Neb., 97.) 

An injunction may be granted to prevent the enforce- 
ment of an invalid ordinance. (Armitage v. Fisher, 26 N. 
Y. Supp., 364, 24 N. Y. Supp., 650; Wheeler v. Board of Pure 
Commissioners, 15 So. Rep. [La.], 179; Charles v. Hoboken, 
27 N. J. Law, 203; South Covington & C. 8. R. Co. v. Berry, 
93 Ky., 43; Rushville v. Rushville Natural Gas Co., 182 Ind., 
575; Sylvester Coal Co. v. City of St. Louis, 32 8. W. Rep. 
[Mo.], 649; Deems v. City of Baltimore, 30 Atl. Rep. [Md.], 
648; City of Austin v. Austin City Cemetery Ass’n, 28 8. W. 
Rep. [Tex.], 528; Baltimore v. Radecke, 49 Md., 217; Grand 
Island Gas Co. v. West, 28 Neb., 852.) 


Edwin F. Warren and Paul C. Jessen, contra: 


A court of equity has no jurisdiction over the appoint- 
ment and removal of public officers. The right to a mu- 
nicipal office cannot be determined by a bill in equity. 

9 
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A court of equity has no jurisdiction to entertain a bill 
in equity, filed by the mayor, to prevent his removal from 
office of mayor, and cannot in such suit restrain by in- 
junction the officers of the city. (In re Sawyer, 124 U.S., 
200; Cochran v. McCleary, 22 Ia., 75; Delehanty v. Warner, 
75 Ill., 185; Sheriden v. Colvin, 78 Ill., 287; Dickey v. Reed, 
78 Dl., 261; Hagner v. Heyberger, 7 W. & S. [Pa.], 104; 
Updegraff v. Crans, 47 Pa., 103; State v. Sheldon, 10 Neb., 

.453; Minkler v, State, 14 Neb., 181; State v. Meeker, 19 
Neb., 444; State v. Wakelcy, 28 Neb., 4381; State v. Judges, 35 
La., 1075; State v. Jersey City, 25 N. J. Law, 589; Fawcett 

_v. Charles, 138 Wend. [N. Y.], 473; Lvans v. Club, 50 Pa. St, 
107; Richards v. Clarksburg, 30 W. Va., 491; Willard’s 
Appeal, 4 R. I., 597.) 


Ryan, C. 


This action was brought in the district court of Otoe 
county by Charles W. Staluhut to restrain the councilmen 
of Nebraska City from depriving him of his office as 
mayor of that city by a trial for alleged improper exer- 
cises of the functions of his office. There are presented 
but two questions, and without unnecessary preliminaries 
we shall address ourselves to a statement and discussion 
of each of them. The first of these propositions involves 
the power of councilmen to try the mayor, and, if satisfied 
of the truth of the allegations against him, to remove him 
from office. The other proposition is based upon the as- 
sumption that the first is answered in the negative, and 
involves the right of the mayor, under such circum- 
stances, to enjoin the prosecution of the proceedings in- 
stituted and in progress against him. 

Subdivision 21, of section 68*, chapter 13a, article 2, 
Compiled Statutes, 1895, provides that the mayor and city 
council of any city of the class in which Nebraska City is 
embraced shall have certain authority. Subdivis:on 28 
of the same section does not in terms mention who shall 
possess the powers therein defined, but refers back to sub- 
division 21 for that statement. By supplying the neces- 
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sary language implied in subdivision 28 that subdivision, 
in effect, in so far as this case is concerned, provides that 
the mayor and council are hereby authorized “To provide 
for removing officers of the city for misconduct whose 
offices are created and made elective by this act, and shall 
have power to create any office which they may deem 
necessary for the good government and interests of the 
city, and to provide for filling such vacancies as may oc- 
cur in any elective office by appointment by the mayor, by 
assent of the council, to hold until the next general elec- 
tion.” The appellees justify their proposed action with | 
reference to the removal of the mayor by an ordinance by 
the council passed under sanction of the above statutory 
provision. It is noticeable that the removal which is to 
be provided for is to be by the mayor and council. In 
Charles v. City of Hoboken, 3 Dutch. [N. J.], 203, it was held 
that the power conferred upon the mayor and council to 
remove a water commissioner could not be exercised by 
the council independently of the mayor. In Hutchinson v. 
Ashburn, 5 Neb., 402, there was: considered by this court 
section 106, chapter 13, General Statutes, which provided 
that, for certain enumerated causes, all county officers 
were subject to removal by the board of county commis- 
sioners. Acting, as claimed, under this language, two 
county commissioners had removed the third on account 
of an alleged misdemeanor. Judge MAXWELL, in the 
course of the delivery of the opinion of this court, said: 
“Under our statute the board of county commissioners 
consists of three persons. Can two members of the board 
try the third for an alleged misdemeanor? We think not. 
The entire board is constituted a tribunal and must hear 
the case, although a majority may pronounce a valid’ 
judgment. It is evident that the legislature did not in- 
tend this act to apply to county commissioners, although 
its terms include ‘all county officers.’ That portion of the 
act is copied verbatim from that of Iowa, which provided 
an independent tribunal for the trial of such causes. 
Here, from the nature of the case, county commissioners 
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must be excepted from the operation of the act.” The 
statute in the case at bar differs from that just noted, in 
providing that the trial may be had by the mayor and 
council, instead of a board described as an entirety, but 
the principle Which is applicable to both provisions is 
the same. The mayor is a necessary constituent element 
of the body which is to consider and pass upon the evi- 
dence, and without him the trial body is incomplete. 
’ When he is required to appear to answer to a charge he 
is not a part of the tribunal required to act, for if he was 
his vote in the negative would prevent the concurrence 
required to effect his removal. We are of the opinion 
that the members of the council have no power to remove 
the mayor from office, and that, therefore, the proceed- 
ings based upon the assumption of such a power are 
illegal and void. 

It is insisted, however, by the appellees that even 
though the council has no authority to remove the mayor, 
such action cannot be prevented by injunction, and Jn re 
Sawyer, 124 U. S., 200, is relied upon to sustain this con- 
tention. In the case cited it was not claimed that the 
council and mayor were without jurisdiction to remove 
the police judge upon a proper showing. ‘The injunction 
was obtained upon averments that the mayor and council 
were proceeding to try the police judge under an ordi- 
nance constituting certain previous omissions and acts 
sufficient grounds for his removal from office. It was 
held that the United States circuit court, as a court of 
equity, had no jurisdiction to prevent a trial being had, 
and this was certainly proper, for any other conclusion 
must have been reached on the assumption that the mayor 
and council, if not restrained, would unjustly exercise’ 
their powers of removal. If this happened, there was an 
adequate remedy at law; hence there was no justifica- 
tion for the interposition of a court of equity to restrain 
any action whatever. The case of Delahanty v. Warner, 
75 IlM., 185, is to the same effect as In re Sawyer, supra. 
In Sheridan v, Colvin, 78 IN., 237, the theory upon which 
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the case was decided is indicated by the following para- 
graph of the syllabus: “In this case it was sought to 
enjoin the city council of a city from enforcing an ordi- 
nance, on the sole ground that, if the ordinance was en- 
forced, it would deprive the complainants of the functions 
of offices which they held in the city. Held that a court 
of chancery had no jurisdiction.” In Hagner v. Heyberger, 
7: W. & S. [Pa.], 104, it was sought to restrain a school 
director from acting as such because when elected he 
held another office. It was held that quo warranto would 
afford an ample remedy, and, therefore, that the injunc- 
tion would not lie. In Dickey v. Reed, T8 T11., 261, it was 
held that a court of equity should not interfere to prevent 
an alleged illegal canvass of election returns in progress, 
These cases cited by appellees afford no justification, by 
analogy or otherwise, for the assumption, where the mem- 
bers of a city council are proceeding to remove the mayor 
without warrant of law, that such mayor must submit 
to such action and test its legality by a quo warranto pro- 
ceeding against whomsoever may assume to act as his 
successor in office. In Armitage v. Fisher, 26 N. Y. Supp., 
364, it was held that the president of a city council is 
entitled to an injunction to restrain the council from 
removing him, without authority, from his office, as such 
removal would be an irreparable injury to him. The case 
of Armitage v. Fisher, 24 N. Y. Supp., 650, was to the same 
effect. 

It is quite doubtful, to say the least, whether the ap- 
pe lees ought to be heard to assert that the mayor had 
mistaken his remedy, for the reasons which we shall now 
state. There was filed a petition and an answer in the 
district court. In this condition of the pleadings the 
plaintiff filed this motion: “Comes now the plaintiff and 
moves the court to enter judgment herein on the petition 
and answer filed.” The transcript of the journal entries 
in this case contains this language: “And thereupon the 
said cause came on further to be heard upon the motion of 
the said plaintiff for judgment upon the petition and an- 
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swer filed, to which said motion the said defendants make 
no objection, but join therein, and the court being well 
advised in the premises, doth find the issues in said cause 
in favor of the defendants and against the plaintiff upou 
the said petition and answer,” and there was judgement 
accordingly. In Dorsey v. Nichols, 48 Neb., 241, the fol- 
lowing rule was laid down and enforced: “A defendant 
who has answered to the merits and submits to the juris- 
diction of a court of equity cannot object for the first time 
on appeal in this court on the grounds that the plaintiff 
had an adequate remedy at law.” (See, also, Sherwin v. 
Gaghagen, 39 Neb., 238; Grand Island Banking Co. v. Cos- 
tello, 45 Neb., 119; Tulleys v. Keller, 45 Neb., 220.) 

The judgment of the district court is reversed and a 
decree in accordance with the views above expressed will 


be entered in this court. 
° REVERSED. 


Ciuucaco, Burtineron & Quincy RAILROAD COMPANY V. 
J. A. GARDINER ET AL. 


Fitrep Marcu 17,1897. No. 7056. 


1. Instructions: HARMLESS Error. An instruction which, though tech- 
nically inaccurate in some respects, nevertheless correctly states 
the principles really involved, held not prejudicially erroneous. 


2. Carriers: Surpring Conrracts: LimiTaTion or Lrapiyity. A limi- 
tation of the liability of a common carrier contained in a shipping 
contract will not be recognized or enforced in this state, though 
valid in the state where made, when such attempted restriction 
of liability is illegal and contrary to the public policy of this 
state. 


Ernor from the district court of Adams county. Tried 
below before BEALL, J. A/firmed. 


The opinion contains a statement of the case. 


Vou. 51] JANUARY TERM, 1897. 71 


Chicago, B. & Q. BR. Co. v. Gardiner. 


A. W. Agee, J. W. Deweese, and I’. FE. Bishop, for plaintiff 
in e1ror: . 


The contract is valid under the laws of Illinois, where 
it was made, and is enforceable in this state. (Hazel v. 
Chicago, M. & St. P. R. Co., 48 N. W. Rep. [Ia.], 926; Fair- 
child v. Philadelphia, W. & B. R. Co., 24 Atl. Rep. [Pa.], 79; 
Chicago & N. W. R. Co. v. Chapman, 30 Il. App., 504; 
Black v. Wabash, St. L. & P. R. Co., 111 TL, 350; Wendall v. 
Osborne, 18 N. W. Rep. [Ta.], 709; German Ins. Co. v. Davis, 
40 Neb., 701.) 

The provision of the contract limiting the liability of 
the carrier to the agreed value of the horse is valid and 
binding. (Hart v. Pennsylvania R. Co., 112 U. S., 331; Pa- 
cific Express Co. v. Foley, 26 Pac. Rep. [Kan.], 665; Coup- 
land v. Housatonic Ie. Co., 23 Atl. Rep. [Conn.], 870; Ballou 
v. Karle, 22 Atl. Rep. [R. 1.], 1113; Boorman v. American 
Express Co., 21 Wis., 154; Abrams v. Milwaukee, L. S. & 
W. R. Co., 58 N. W. Rep. [Wis.], 780; Starnes v. Louisville 
& N. PR. Co., 19 S. W. Rep. [Tenn.], 675; Louisville & N. RP. 
Co. v. Wynn, 14 8. W. Rep. [Lenn.], 311; Zouch v. Chesa- 
peake & O. R. Co., 15 8. E. Rep. [W. Va.], 185; Durgin v. 
American Express Co., 20 Atl. Rep. [N. H.], 328; Moulton v. 
St. Paul, M. & M. BR, Co., 31 Minn., 85; Wutchinsow v. Chi- 
cago, St. P., M. & O. R. Co., 35 N. W. Rep. [Minn.], 433; 
Louisville &€ N. R. Co. v. Shervod, 4 So. Rep. [Ala.], 29; 
Johnstone v. Richmond & D. R. Co., 17 S. BE. Rep. [8. Car.], 
512; Zimmer v. New York C. & H. BR. R. Co., 33 N. HE. Rep. 
[N. Y¥.], 642; Richmond & D. BR. Co. v. Payne, 10 8. E. Rep. 
[Va.], 749; Harvey v. Terre Haute & I. R. Co., T4 Mo., 538; 
Brehme v. Adams HLapress Co., 25 Md, 329; Baltimore & O. 
S.W. R. Co. v. Ragdale, 42 N. E. Rep. [Ind.], 1106; ill v. 
Boston, H. T. € W. R. R. Co., 10 N. E. Rep. [Mass.], 836; 
Smith v. American Express Co., 66 N. W. Rep. [Mich.], 479; 
Albers v. Western Union Telegraph Co., 66 N. W. Rep. [Ta.], 
1040.) 

The provision requiring notice of damage to be given 
to the carrier within ten days is binding. (Sherrill v. 
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Western Union Telegraph Co., 109 N. Car., 527; Young v. 
Western Union Telegraph Co.,, 65 N. Y., 165; Alassengule 
vr. Western Union Telegraph Co., 17 Mo., App., 259; Gulf, 
(.& S. FL Rk. Co. v. Frawick, 68 Tex., 314; Chicayo & 
A. Rh. Co. v. Simms, 18 IN. App., 68; Black v. Wabash, St. 
L.& P. R. Co, 111 111., 351; Southern Hapress Co. v. Cald- 
well, 21 Wall. [U. S.J, 264; Mart v. Western Union Tele- 
graph Co., 6 Pac. Rep. [Cal.], 637; Lecimann v. Western 
Union Telegraph Co., 57 Wis., 564; Goggin v. Kansas P. BR. 
Co., 12 Kan., 416; Western Union Telegraph Co. v. Meredith, 
95 Ind., 93; Cole v. Western Union Telegraph Co., 33 Minn., 
227; Hill v. Western Union Telegraph Co., 85 Ga., 425; 
Western Union Telegraph Co. v. Dunfield, 11 Colo., 335; 
Weir v. The Eapress Co., 5 Phila. [Pa.], 3855; Sprague v. 
Missouri P. R. Co., 34 Kan., 347; Rice v. Kansas P. R. Co., 
63 Mo., 314; Western Union Telegraph Co. v. James, 168. E. 
Rep. [Ga.], 88; Western Union Telegraph Co. v. Phillips, 21 
S. W. Rep. [Tex.], 638; Armstrong v. Chicago, M. & St. P. 
R. Co., 54 N. W. Rep. [Minn.], 1059; Gulf, C.& 8. F. R. Co. 
v. Wright, 21S. W. Rep. [Tex.], 80; Western Union Tele- 
graph Co. v. Dougherty, 15 S. W. Rep. [Ark.], 468; Beasley 
v. Western Union Telegraph Co., 39 Fed. Rep., 181; West- 
ern Union Telegraph Co. v. Yopst, 20 N. E. Rep. [Ind.], 222.) 

The shipment of live stock is peculiarly a matter of con- 
tract fixing the terms, rates, and liabilities, in absence of 
express statute. The contract is not immoral, criminal, 
or in violation of any rule of public policy which should 
deny its being effective. (Griswold v, Illinois C. R. Co., 57 
N. W. Rep. [Ia.], 843; Coupland v. Housatonic RB. Co., 61 
Conn., 581; Black v. Chicago, B. & Q. R. Co., 30 Neb., 197; 
Heller v. Chicago & G. T. R. Co., 3 Am. & Eng. R. Cas., u. s. 
[Mich.], 602; Hart v. Pennsylvania R. Co., 18 Am. & Eng. R 
Cas. [U. 8.], 608; Sharer v. Pennsylvania Co., 71 Fed. Rep., 
937; State v. Julow, 31S. W. Rep. [Mo.], 781; Forepaugh v. 
Delaware, L. d W. R. Co., 40 Am. & Eng. R. Cas. [Pa.], 78; 
Western & A. R. Co. v. Exposition Cotton Mills Co., 35 Am. & 
Eng. R. Cas. [Ga.], 603; Fonseca v. Cunard Steamship Co., 
27 N. E. Rep. [Mass.], 665; O’Reg De v. Cunard Steamship 
Co., 160 Mass., 356.) 
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The contract is valid in Illinois and should be held 
valid in Nebraska. (Liverpool & Great Western Steam Co. »v. 
Pheniz Ins, Co., 129 U.S., 897; Heller v. Chicago G. 7. R: Co., 
3 Am. & Eng. R. Cas., n. s. [Mich.], 599; Hart v. Pennsyl- 
vania R, Co., 112 U.S., 331; Ryan v. Missouri P. R. Co., 23 
Am. & Eng. R. Cas. [Tex.], 706; Grand v. Livingston, 38 
N. Y. Sup., 490; Fairchild v. Philadelphia, W. & B. R. Co., 
24 Atl. Rep. [Pa.], 79; LJuzel v. Chicago, MI. & St. P. R. Co., 
82 Ta., 477; Pennsylvania BR. Co. v. Fairchild, 69 Tl, 260; 
Texas & P. R. Co. v. Davis, 2 Tex. App., 156; Hartmann v. 
Louisville & N. I. Co., 39 Mo. App., 88; Gibson v. Connecti- 
cut Fire Ins. Co., T7 Fed. Rep., 565; The Majestic, 60 Fed. 
Rep., 627; Wupperman v. The Carib Prince, 63 Fed. Rep., 
267; Otis Co. v. Missouri P. BR. Co., 112 Mo., 622; Merchants 
Dispatch Co. v. Furthman, 61 Am. & Eng. R. Cas. [Tll.], 145; 
International & G. N. R. Co. v. Moody, 35 Am. & Eng. R. 
Cas. [Tex.], 607; Meuer v. Chicago, M. & St. P. R.Co., 2 Am. 
& Eng. R. Cas., n. s. [S. Dak.], 498.) 


J. A. Gardiner and J. B. Cessna, contra. 


RYAN, C, 


This action was brought in the district court of Adams 
county for the value of a horse alleged to have been in- 
jured so as to have been rendered worthless on the line 
of railway of plaintiff in error while in transit between 
Peoria, Illinois, and Hastings, in this state. There was a 
verdict against the railroad company in the sum of $650. 
To reverse the judgment thereon rendered tke railroad 
company has prosecuted this proceeding in error. 

The matters in defense will now be separately consid- 
ered. The contract of shipment provided that in cases 
where no rate was expressly inserted therein the value of 
each horse was agreed to be $100, and in this connection 
was the following language: “And that the above rate of 
transportation is based upon the agreement that in case 
of loss or damage, whether resulting from accident or 
negligence of said railroad company or its servants, said 
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railroad company does not assume a liability for such loss 
or damage to exceed the valuation of each animal.” There 
was a further provision that in case of damage sustained, 
a written claim therefor, verified by affidavit, should be 
presen{ed to the railroad company’s general freight agent 
at Chicago or to the station agent, in this instance at 
ITastings, within ten days after the removal of the animal 
from the car in which it had been shipped. There was 
evidence of an oral notice of the character above indi- 
cated, within the time fixed, to the local agent at Hast- 
ings, through whose procurement an examination was at 
once made of the condition of the horse, and thereupon 
immediate steps were taken by the railroad company for 
the relief of the injuries which the horse had sustained. 
It was not shown that if there had been a. technical com- 
pliance with the terms above prescribed there would 
have been taken any other steps than those which were 
taken. Under these circumstances we do not think that 
the failure to give a written notice, based upon an affi- 
davit, was an indispensable condition precedent to a right 
of recovery. (Wabash R. Co. v. Brown, 39 N. E. Rep. [I11.], 
273.) 

Plaintiff in error contended by its answer in the dis- 
trict court, as it does in argument in this court, that by 
the decisions of the courts of Illinois, introduced in evi- 
dence, the restriction of the liability of a common carrier 
to the value fixed in the contract of shipment was en- 
forceable in that state, and consequently should be en- 
forced in this state. In Chicago, R: I. & P. R. Co. v. Witty, 
32 Neb., 275, there was under consideration very much 
the same circumstances as are now under consideration, 
except that there was in that case no averment or proof 
as to the law of Illinois being different from that of Ne- 
braska with respect to the right of a common carrier, by 
contract, to limit its liability for negligence. It was held 
that no such restriction could be made under the laws 
of this state, and this ruling has been followed and ap- 
proved in Atchison, T. & 8S: F. R. Co. v, Lawler, 40 Neb., 356. 
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The question now presented is whether or not our conclu- 
sion thus announced should be held to be subject to a 
modification on account of the alleged difference between 
the laws of Illinois and those of Nebraska. The defend- 
ant in error, to show that there is no difference between 
the holding of the courts of Dlinois and the holding of 
this court in Chicago, R. I. & P. R. Co. v. Witty, supra, in 
the respect indicated, offered in evidence, among other 
language of the appellate court of Illinois, that found on 
page 523 of the case of Chicago & N. W. Rt. Co. v. Chapman, 
60 App. Ct. Rep. From this language offered in evidence 
we quote the following: “We hold that while common 
calriers cannot, under the law, be permitted to fix, arbi- 
trarily, the prices on freight they ship at prices below 
the real value, without the full, free, and voluntary con- 
sent of the shipper, fairly and understandingly entered 
into, and with the purpose of fixing its valne, yet we also 
hold that common carriers have a lawful right to demand 
and require of the shipper a correct and honest statement 
of the actual value of his merchandise, and to insert such 
value in the bill of lading, and then to charge the shipper 
a just and reasonable compensation in proportion to the 
risk they assume in transporting his property. By such 
value when so fixed the shipper should be bound in case 
of loss or injury to his property, although the carrier 
might show the property to be of less value than stated 
by the shipper. Such a rule would be reasonable and 
just to both parties. There is no hardship in the law 
requiring common carriers to demand a correct and truth- 
ful statement from shippers of the real value of their 
property; nor is there any hardship or injustice in requir- 
ing the shipper to pay a full and fair compensation to 
have his merchandise shipped, in proportion to its value.” 
‘he defendant in error also offered in evidence page 418 
of the case of Chicago é N. W. R. Co. v. Chapman, 24 N. EB. 
Rep., which we take to be the same case decided by the 
appellate court, from the opinion in which the above quo- 
tation was made. On the page of the North Eastern 
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Reporter offered in evidence we find this language of the 
supreme court of Illinois: “By the strict rule of the com- 
mon law the carrier was liable for injuries resulting from 
causes beyond his control, and which were not the result 
of his act or the omission of his duty; the exception being 
that he was not liable for injury or loss resulting from 
the act of God or the public enemy. Thus, he must ac- 
count for goods received for transportation even though 
they be destroyed by fire without his fault. The rule has 
generally been so far relaxed that the carrier may, by 
special contract, exempt himself from this strict liability 
imposed by the common law, but the weight of authority, 
in our judgment, holds, as this court has uniformly held, 
that he may not exempt himself from liability for dam- 
ages resulting from the gross negligence or willful mis- 
conduct of himself or of his servants. The law does not 
authorize common carriers to fix arbitrarily the value of 
goods delivered to them for transportation, and thereby 
limit their liability in case of loss. If a value should be 
fixed by the carrier as before stated, and the contract of 
shipment was based thereon, the amount thus fixed would 
ordinarily fix the liability of the carrier.” The syllabus 
of the case from which the above quotation was made was 
introduced in evidence. It was as follows: “A common 
carrier cannot, by contract, limit its liability for injury to 
property during transportation, caused by its gross neg- 
ligence.” Section 4, article 11, entitled “Railroad Corpo- 
rations,” in our constitution contains this language: “The 
liability of railroad: corporations as common carriers 
shall never be limited.” In this state, therefore, the lia- 
bility of railroad corporations is that of common carriers, 
which may not be limited by the courts or by the legis- 
lature. A comparison of the language above quoted as 
having been introduced in evidence in this case with that 
of NorvAt, J., in Chicago, R. I. & P. R. Co. v. Witty, supra, 
and with the above constitutional provision, indicates 
very clearly that the courts of Illinois do not hold rail- 
road corporations to the strict liability of common car- 
riers enforced in this state, 
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On request of the defendant in error the district court 
gave the jury the following instruction: “The court in- 
structs the jury that the defendant cannot limit its lia- 
bility by contract for negligence, but that it is liable for 
all damage resulting from its carelessness or negligence 
in the transportation of said stallion by defendant as a 
common carrier. The fact that this contract was made 
in the state of Illinois makes no difference, for the reason 
that the law and decisions of the supreme court of that 
state are similar to the law and decisions of the supreme 
court of Nebraska upon the principles that are given in 
this case, that in neither state can a common carrier 
limit his liability, either by express contract or other- 
wise, against negligence or the use of reasonable care and. 
diligence. ‘Therefore, the plaintiffs are entitled to re- 
cover the full value of said stallion at what he was worth 
when he was shipped; provided, that you believe that 
while he was being shipped over the railroad of the de- 
fendant he received injuries resulting in his death, from 
the carelessness or negligence of said railroad company 
in his transportation.” ‘The court, it seems to us, erred 
in giving the construction which he did to the opinions 
of the courts of Illinois which had been offered in evi- 
dence, for in each of these there was distinctly recognized 
the right to limit by contract the liability of the carrier, 
under certain conditions, to the value stated in the ship- 
ping bill. This is in direct conflict with the views of this 
court as expressed in the Witty case. The recovery was - 
in the sum of $650, while the value fixed in the shipping 
bill was about $100, so that we cannot avoid the conclu- 
sion that the jury was controlled by the instruction 
quoted. Again, there seems to be a difference held with 
respect to the degree of negligence which may be con- 
tracted against, which difference was not noted by the 
district court. Among these misapprehensions, however, 
there was recognized the controlling principles recog- 
nized in this state, that a common carrier cannot limit his 
liability for negligence, and that the value of the horse as 
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it was proved, and not as stated on the shipping contract, 
must govern the amount of the recovery. Since these 
two propositions correctly embody the law of this state, 
the verdict should be sustained notwithstanding the er- 
rors noted in the instruction, unless, as plaintiff in error 
contends, the law of Illinois must prevail. Ordinarily 
the law of the place of shipment should be held to be the 
law with reference to which the shipper and carrier have 
contracted, in the absence of direct evidence of an inten- 
tion to be governed by some other rule. The cases cited © 
by the plaintiff in error, for our present purposes, may be 
conceded to establish this proposition. Asa general rule 
the proposition may be also accepted as correct that 
where parties, in good faith, have entered into a contract 
valid and binding in the state where made, it will be en- 
forced in another state. This enforcement is a matter of 
comity, however, and not of absolute right. As was said 
by Chief Justice Taney in Bank of Augusta v. Earle, 13 Pet. 
[U. 8.], 519: “The comity thus extended to other nations 
is no impeachment of sovereignty. It is the voluntary act 
of the nation by which it is offered, and it is inadmissible 
when contrary to the policy or prejudicial to its interests.” 
To the same effect is the language of Story—that no state 
will enforce a foreign law if it be “repugnant to its policy 
or prejudicial to its interests.” (Story, Conflict of Laws, 
sec, 38.) The restrictions under which comity between 
states should be allowed to control was very fully dis- 
cussed in Armstrong v. Best, 17 S. E. Rep. [N. Car.], 14, 
wherein the above quotations will be found. In Massa- 
chusetts the liability of common carriers has been per- 
mitted, by contract, to be restricted with respect to inter- 
state commerce as, and perhaps ‘more uniformly, than in 
any other state, but this restriction has always been con- 
ditioned that the contract creating it must be neither 
immoral nor illegal, tested by the law of that common- 
wealth. (Fonseca v. Cunard Steamship Co., 153 Mass., 553: 
Greenwood v. Curtis, 6 Mass., 358; Afilliken v. Pratt, 125 
Mass., 374.) It may be of advantage to illustrate the 
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application of this rule by the use of adjudicated case: 
not treating of or involving the liability of common car. 
riers. 

In Oscanyan v. Arms Co., 103 U. S., 261, there was in- 
volved the right of a Turkish consul to recover a commis- 
sion agreed to be paid to him for recommending to his 
government certain supplies. This agreement, not en- 
forceable in the United States, was valid in Turkey, yet 
the principle of comity was held insufficient to overcome 
the repugnance with which such a transaction is viewed 
in this country. : 

The syllabus of Lemonius v. Mayer, 14 So. Rep. [Miss.], 
33, is as follows: “Act March 7, 1882, entitled ‘An act to 
prohibit the purchase and sale of “futures” in the state 
of Mississippi’ (Acts, 1882, p. 140), section 1, made it un- 
lawful to deal in contracts commonly called ‘futures’ ‘in 
this state,’ and prescribed a punishment for dealers 
therein. Section 2 provided ‘that no money advanced for 
the purchase of futures, nor any agreement for the pay- 
ment of any sum for such purchases, shall be enforced 
in any court in this state’ Held, that the contracts be- 
tween purchasers of ‘futures’ and their brokers nade 
without the state while such statute was in force cannot 
be enforced in Mississippi, though valid where made.” 

In Dummert v. Osborn, 35 N. HE. Rep. [N. Y.], 1088, it was 
held by the New York court of appeals as follows: 
“Where the courts of this state cannot give effect to tes- 
tamentary dispositions of personal property in foreign 
wills without violating the laws or public policy of the 
state, the property should be remitted to the jurisdiction 
of the domicile, to the end that it may administer its own 
laws; but if there is no law or public policy here that 
forbids the execution of the purpose that the testator 
had in view, then the courts of this state will give effect 
to the disposition according to the law under which it 
was made.” 

In Sheldon v. Blanvelt, 7 S. EB. Rep. [S. Car.], 593, Blan- 
velt, a citizen of New York, had executed a general as- 
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signment for the benefit of his creditors, providing for 
the payment of all wages and salaries of his employes 
in preference to all other creditors, as required by the 
statute of New York. The assignment was executed and 
recorded in all respects as required by the statutes of that 
state. The principal part of the assignor’s property was 
in New York, though he owned some real estate and per- 
sonal property in South Carolina. Before possession of 
the property in South Carolina had been taken by the 
assignee, it was seized by virtue of writs of attachment 
sued out at. the instance of creditors residing in New 
York and Connecticut. A statute of South Carolina pro- | 
vided that any assignment for the benefit of creditors 
made by an insolvent debtor containing a preference of 
one creditor over another should be absolutely void. It 
was held that the deed of assignment was void so far as 
the property located in South Carolina was concerned, 
and that it was immaterial that none of the attaching 
creditors resided in that state. 

In the United States district court of the southern dis- 
trict of New York, in the case of Sehiulze-Berge v. The 
7uildhall, 58 Fed. Rep., 796, there was under considera- 
tion a stipulation in favor of a carrier entered into at 
Rotterdam, whereby said carrier was exonerated from 
liability for negligence in the transportation of certain 
merchandise to New York, and it was held that such a 
stipulaticu, valid where made, was contrary to the public 
policy of this country and therefore would not be en- 
forced. 

The anrestinn intended to be Wustrated by the analo- 
gies afforded by the above quotations is whether or not 
the restriction of the liability of a common carrier in 
this case, though valid in Tlinois, is illegal or so con- 
trary to the public policy of this state that it should not 
be enforced on the principle of comity between states. 

In Texas & P. R. Co. v. Davis, 2 Tex. App. (Civil Cases), 
156, the statutory inhibition was with reference to re- 
strictive contracts by carriers in that state; hence that 
case throws no light on the question involved in this. 
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The language of our constitution, “that the liability of 
railroad corporations as common carriers shall never be 
limited,” is very clear and comprehensive. The legis- 
lature of this state, in the face of this provision, is power- 
less to provide a restriction on the liability which was 
enforced in Chicago, R. I. 6 P. R. Co. v. Witty, supra. The 
courts of this state are equally bound by this constita- 
tional provision and, by a construction given legislative 
enactment or otherwise, cannot limit the liability of a 
railroad company as a common carrier. The supreme 
law forbids the exercise of these powers, legislative or 
judicial, and, as was held in the Witty case, the power 
by contract in this state to restrict the liability of a com- 
mon carrier does not exist. The statement that such a 
restriction is illegal in this state is, therefore, a mere 
truism. To ask that the law of this state, on principles 
of comity, shall give way to the law of Illinois is to ask 
that the courts of this state shall sanction what by the 
constitution has been declared illegal and against the 
public policy of this commonwealth. To this we can 
never assent. The instruction, while it embodied an 
error as to the identity of the law of Hlinois with that of 
this state, nevertheless correctly stated the principles 
which should govern the jury in its deliberations. Tor 
this rea-on it was not prejudicially erroneous. The judg- 
ment of the district court is 

AFFIRMED, 


ELIZABETH M. GREENMAN, APPELLANT, V. JOHN B. SWAN 
ET Al, APPELLEES. 


Fitep Marcy 17,1897. No. 7192. 


Mortgages: PAYMENT TO ONE WITHOUT AUTHORITY TO RECEIVE Ir: 
ForECLOSURE. The evidence in this case examined, and held to 
entitle the plaintiff to a decree as prayed. 
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APPEAL from the district court of Saunders county. 
Heard below before WHEELER, J. Reversed. 


Simpson & Sornborger, for appellant. 
Good & Good and Frick & Dolezal, contra. 


Ryan, C. 


This action was brought in the district court of Saun- 
ders county for the foreclosure of a mortgage made by 
John B. Swan and his wife to Liberty Powell. There 
was a decree for the defendant, whereby was sustained 
the plea of payment. Since the appeal was taken to this 
court Mrs. Greenman died, and the action has been duly 
revived in the name of her representative. The note se- 
cured by the mortgage, as well as the mortgage itself, 
was dated December 2, 1885. The principal note was for 
$1,000, due five years after date. The semi-annual pay- 
ments of interest required to be made were evidenced by 
ten coupons for $35 each. G. W. Dorsey was doing a 
loan business at Fremont, in this state, for some time 
previous to and until the year 1882. In that year the 
Farmers & Merchants State Bank was organized, and, 
as Mr. Dorsey testified, took up that business. In 1884 
this bank was reorganized undef the name of the Farm- 
ers & Merchants National Bank, which bank is still doing 
business. After the national bank was organized the 
farm loan business with eastern parties was conducted in 
the name of G. W. Dorsey and C. H. Toncray, until some 
time in the year 1888, when there was organized the Ne- 
braska Mortgage & Investment Company. From its or- 
ganization until the latter part of 1891, when it passed 
into the hands of a receivér, this company transacted the 
loan business above indicated. From this statement it 
may be noted that the loan to John B. Swan was made 
through the agency of the Farmers & Merchants National 
Bank of Fremont, Nebraska. Between this bank and 
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the Nebraska Mortgage & Investment Company there 
was no connection whatever, except that the latter was a 
depositor of the former. G. W. Dorsey was president of 
both corporations, and C. H. Toncray was, at the same 
time, cashier of the bank and a director and vice presi- 
dent of the Nebraska Mortgage & Investment Company. 
The bank and said company were transacting business 
in the same block, and through the directors’ room of 
the bank a person could pass from the public business 
office of one institution into that of the other. From the 
fact that Mr. Dorsey and Mr. Toncray held at the same 
time official positions in the investment company and in 
the bank, coupled with the further fact that Mr. Swan 
speaks of the persons to whom he paid coupons as “they” 
and “them,” it has resulted that there exists considerable 
confusion as to the party in each instance to whom he 
paid his coupon. It may be assumed, however, that after 
the mortgage and investment company came into exist- 
ence he made the payments to the cashier of that corpora- 
tion. Just before the loan fell due the premises mort- 
gaged were transferred by Swan to O. S. Christian, and 
by him the payment of the principal note was made to 
the Nebraska Mortgage & Investment Company. The 
dispute between the litigants is as to whether the com- 
pany’s failure to pay over the amount thus received by it 
is chargeable to plaintiff or defendant; in other words, 
whether this company was the agent of the mortgagee 
or of the transferee of the mortgagor. 

The loan was made through Mr. Dorsey and Mr. Ton- 
cray of moneys which had been collected for Liberty 
Powell. The note and mortgage were made directly to 
him. Mr. Powell was never seen or consulted with by 
either Mr. Dorsey or Mr. Toncray with reference to the 
making of this loan. Mr. Calder, who lived near the 
place of residence of Mr. Powell, transacted this business 
in the state of New York, where Mr. Powell lived. In 
reference to the loan now under consideration Mr. Dorsey 
testified on cross-examination as follows: 
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Q. Did you ever have any communication with Liberty 
Powell concerning this matter of John B. Swan? 

A. No, sir. 

Q. Mr. Calder was your agent in New York for the ne- 
gotiation of loans? 

A. Yes, sir. 

Q. He authorized you to make loans? 

A. Yes, sir; sent us money and sold loans. 

Q. He was your fiscal agent in that region down there 
for both of your corporations when they had these mat- 
ters in hand? 

A. Yes, sir. - 

Q. Your bank and your company were agents for nego- 
tiating the loans of Mr. Calder? 

A. Yes, sir. 

On the same subject Mr. Toncray, by deposition, tes- 
tified as follows: “Loans were sent John Calder for sale. 
When disposed of by him proceeds would be sent to me. 
We were authorized, when a loan matured, to receive 
payment on the same and credit it to this account, and 
he would exchange it for some loan that he had in his 
possession, or would instruct us to forward the proceeds 
to him. Sometimes money would remain in our hands 
several months without being applied to the purchase of 
another loan called for by him. We were never accus- 
tomed to remit him the principal of loans until asked to 
do so, it being understood that the same should remain 
with us for reinvestment. We made monthly and semi- 
monthly remittances of interest only.” Being asked 
what authority, if any, the Nebraska Mortgage & Invest- 
ment Company had to collect money for Liberty Powell, 
and how and from whom such authority had been ob- 
tained, and how much money was collected, if collected, 
Mr. Toncray said: “It simply had the authority that 
comes from a custom and practice which had been in 
force for fourteen years, and that had always proved sat- 
isfactory. No other system was ever offered or sug- 
gested in its place. We felt authorized to collect it fer 
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the account of John Calder because all correspondence 
concerning the loan had been made with him. All cou- 
pons as they matured had been received from him, and 
we looked to him, or rather to his successor, F. M. Calder, 
to procure for us the mortgage and note, together with a 
proper release, when final payment should be made.” 

Before this action was begun John Calder had died. 
Much earlier, Liberty Powell had died, and the note and 
mortgage in this case had been bequeathed to his daugh- 
ter, Elizabeth M. Greenman, by whom these foreclosure 
proceedings were instituted. We shall not consider to 
what extent these deaths should be held to have so inter- 
rupted the continuous course of dealings that a doubt 
might be held properly to arise as to whether, against 
plaintiff, any inference of a custom was at all deducible 
from the acts or acquiescence of Powell or Calder. We 
shall rather consider the matter as argned by appellees,— 
that is, as though Powell and Calder, to the end of these 
transactions, had acted as each did up to the time of his 
death. Their deaths will be taken into consideration 
only as far as that fact excuses the failure of each to 
testify. John B. Swan testified as follows: 

Q. You may state whether or not you paid the interest 
on that note accruing from time to tinie. 

A. Yes, sir. 

Q. To whom? 

A. There was a part of the time before my interest 
coupons would come due I would get a statement from 
the Nebraska Mortgage & Investment Company, I would 
get a statement from them there when my interest was 
becoming due, and also when they sent that statement 
they would also send a letter or envelope with the firm’s 
name and address on it. Sometimes I sent the money 
direct in that envelope, other times I would not have the 
money, knew I would not have the money, and I would 
write them so. My interest payments were semi-annual 
and sometimes it was June 14 when the payments be- 
came due and it was a bad time to have money on hand, 
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and I wrote to Mr. Toncray several times asking to get 
an extension on my time, and when I sent the money to 
pay these coupons I sent it to Mr. Toncray and I did all 
my business with C. H. Toncray. 

Mr. Swan was with Mr. Christian when Mr. Christian 
paid the note, and it appears from the testimony of both 
these gentlemen that Mr. Christian paid the note to the 
Nebraska Mortgage & Investment Company on the faith 
of the fact that interest coupons had always been paid 
to Mr. Toncray. When this payment was made Mr. 
Christian received the following receipt: 

“FREMONT, Nesr., December 1st, 1890. 

“Received from O. 8S. Christian fourteen hundred dol- 
lars, in payment of two mortgages of J. B. Swan. 

“NEBR. Mr’ern & Invt. Co. L.” 

It is important to note carefully, before entering upon a 
further discussion of the facts, that Mr. Swan further tes- 
tified that he never paid a coupon before it was due, but 
the payment was generally some time after the maturity 
of the coupon on which payment was made. After the 
execution of the note and mortgage in this case they were 
sent to Liberty Powell and remained in his possession, or 
in the possession of the agent of Mrs. Greenman, until 
after Mr. Christian had made the above noted payment. 
This agent and attorney, Addison C. Miller, put in evi- 
dence a power of attorney made by Mrs. Greenman, 
whereby he was constituted her attorney in fact, among 
other things, to look after her loans. He testified as fol- 
lows: “I collected and received the interest on said note 
and mortgage, commencing with the coupon or payment 
due thereon June 1, 1887, down to and including the 
coupon due thereon June 1, 1890. This interest was all 
of it paid to me by Mr. John Calder, who then resided at 
New York Mills, a distance of three miles from my office. 
Said:payments were made to me by Mr. Calder as follows: 
Coupon due June 1, 1887, was paid to me May 14, 1887. 
Coupon due December 1, 1887, was paid to me November 
12,1887. Coupon due June 1, 1888, was paid to me May 
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16, 1888. Coupon due December 1, 1888, was paid to me 
November 10, 1888. Coupon due June 1, 1889, was paid 
to me May 15, 1889. Coupon due December 1, 1889, was 
paid to me November 6, 1889. Coupon due June 1, 1890, 
was paid to me May 14, 1890. Mr. Calder came into my 
office upon each occasion and paid me the money, and I 
surrendered to him the coupon so paid and he took the 
same away. Mr. Calder represented upon each occasion 
that he had the money in hand to pay the coupons.” There 
was no evidence which was not in harmony with these 
statements of this witness. This evidence shows that 
Mr. Calder was never entrusted with the coupons to ob- 
tain the collection to be made on them, but that the 
coupons were surrendered to him because he had paid 
them just before with money which he claimed he had 
in hand to pay the coupon about to mature. When Mr. 
Calder obtained each coupon in this way he sent it to his 
correspondent at Fremont. There is, therefore, in this 
case no proof from which it can properly be inferred that 
Mr. Toncray, Mr. Dorsey, or the Nebraska Mortgage & 
Investment Company was in fact, or had ever been held 
out, as the agent of the holder of the note and mortgage 
involved in this litigation. The judgment of the district 
court is therefore reversed, and this cause is remanded 
with directions to enter a decree of foreclosure as prayed. 


REVERSED, 


JOHN WILSON, SHERIFF, V. Crry NATIONAL BANK, 
Fitep Marcu 17,1897. No. 7237. 


1. Judgments: Finpines: Review. Within the meaning of section 314 
of the Code of Civil Procedure, a judgment is contrary to law when 
the finding on which it is based is not responsive to the issues 
made by the pleadings. 
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2. Replevin: Preapine: Issues: EvipEencE. A plaintiff in replevin 
alleged in his petition that he was the owner and entitled to the 
immediate possession of the property. The answer was a general 
denial. All the plaintiff’s evidence tended to show that he had a 
special interest in, or lien upon, the property replevied, and the 
court so found. Held, (1) That the evidence was irrelevant under 
the issues; (2) that the finding did not respond to the issues; (3) 
that the judgment based on such finding was contrary to law. 


ERROR from the district court of Buffalo county. 
Tried below before Hotcomps, J. Reversed. 


Marston & Nevius, for plaintiff in error. 
Calkins & Pratt, contra. 


RAGAN, C. 


Irrom the record before us we gather the material facts 
of this case, as follows: W. L. Cook was engaged in mer- 
cantile business in the city of Kearney, and to secure a 
debt he owed to the City National Bank of that city 
(hereinafter called the bank) he executed and delivered 
to it a chattel mortgage upon his stock of merchandise. 
This mortgage the bank did not file for record. Some 
months after this he made a bill of sale of his stock of 
merchandise to a man named Shur and put him in pos- 
session. Soon after this Shur surrendered the stock of 
merchandise to the bank and it took possession and held 
possession of the stock by virtue of its mortgage thereon. 
Creditors of Cook attached the stock, and the bank 
brought an action in replevin, alleging that it was the 
owner and entitled to the possession of the stock of mer- 
chandise. The sheriff, from whom the stock of goods 
was replevied, answered by a general denial. The court 
to which the case was tried without a jury found that at 
the commencement of the action the bank had a special 
ownership in, and was entitled to possession of, the re- 
plevied property. To reverse the judgment rendered on 
this finding the sheriff prosecutes here a petition in error. 

We have looked in vain for some ground on which to 
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affirm this judgment. The finding made by the district 
court was not responsive to the issue made by the plead- 
ings, and the judgment pronounced on that finding the 
pleadings do not support. It was said on the argument 
of the case by counsel for the bank that the plaintiff in 
error did not make the point on the trial of the case that 
the mortgage from Cook to the bank was irrelevant evi- 
dence under the issues, and therefore he should not be 
heard to urge that point here for the first time. But the 
bill of exceptions does not disclose that the bank offered 
or put in evidence on the trial of this case the mortgage 
made to it by Cook. The mortgage is not in the bill of 
exceptions, though frequently mentioned. The record 
shows that the bill of sale from Cook to Shur was offered 
in evidence, but it is not in the bill of exceptions and there 
is no evidence whatever to show that the bank claimed 
to be the owner of the replevied property by virtue of a 
purchase or gift from Shur or Cook. ‘The evidence, and 
all the evidence, tends to show that the bank was claim- 
ing these goods by virtue of its chattel mortgage. After 
Shur had turned over the goods to the bank Cook exe- 
cuted and delivered to the bank the following: 

“T'9 the City National Bank: I hereby consent that 
you may sell the goods this day taken by you under chat- 
tel mortgage at private sale, wholesale or retail, at such 
prices as you may be able to obtain. 

“Dated Feb. 18, 1890. W. L. Coox.” 

This is not a bill of sale from Cook to the bank. Evi- 
dently the object and purpose of this paper was to au- 
thorize the bank to sell the mortgaged property without 
advertising it as provided by the statute. We are unable 
to find any evidence in the record which even tends to 
show that at the time this suit was brought the bank was 
the owner of the property it replevied, and the finding of 
the district court was in exact conformity with the evi- 
dence that the bank had a special interest in the prop- 
erty. 

pie of the grounds of the motion for a new trial filed 
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by the sheriff was that the finding was contrary to law, 
and this is one of the assignments of error in the petition 
in error filled here. We have already seen that the 
record does not disclose that the chattel mortgage was 
offered in evidence. Had it been, the plaintiff in error 
might then have objected to it as irrelevant under the 
issues, and had he failed to do so, it may be that he could 
not have been heard to raise the question afterwards; but 
that point we do not decide. But he did make the point 
on his motion for a new trial, and has made it again in his 
petition in error here and argued at the bar, that the find- 
ing of the court and the judgment pronounced thereon are 
contrary to law. Now we understand that a judgment 
is contrary to law when the finding on which it is based 
is not responsive to the issues made by the pleadings. If 
the finding here then is based upon the evidence of the 
chattel mortgage made by Cook to the bank, such find- 
ing, while supported by sufficient evidence, is contrary 
to law, because not responsive to the issues. There can 
be no doubt but that Cook was largely indebted to the 
bank, and that the merchandise turned over to the bank 
by Shur was to secure the payment of Cook’s debt to the 
bank; and if the court treated the written consent given 
by Cook to the bank on the 18th of February, 1890, to 
sell the goods at private sale as a pledge of the goods to 
the bank by Cook, it was still only a pledge; and when 
this written consent was introduced in evidence the sher- 
iff objected to it as evidence on the ground that it was 
irrelevant. 

Under any view of the case then that we can take, it 
comes to this: that the bank claimed in its pleading 
to be the absolute owner of these goods; that all the evi- 
dence introduced by it on the trial tended to show that 
it had only a special ownership in or lien upon the goods. 
The finding made by the court then is supported by the 
evidence; but the evidence, and all the evidence in the 
case, was irrelevant under the issues, and the finding made 
is not responsive to the issues and not supported by the 
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pleadings, and the judgment is erroneous. (See Robinson 
v. Kilpatrick-Koch Dry Goods Co., 50 Neb., 795.) The judg- 
ment of the district court is 

REVERSED. 


AMBROSE AFFHOLDER ET AL. V. STATE OF NWBRASKA, 
EX REL. Perer MCMULLEN. 


FILtep Marcu 17,1897. No. 7180. 


1. Constitutional Law: TITLES AND SUBSTANCE oF Biuis. Section 11, 
article 3, of the constitution should be so liberally construed as to 
admit of the insertion in a legislative act of‘all provisions which, 
though not specifically expressed in the title, are comprehended 
within the objects and purposes of the act as expressed in its 
title, and to admit all provisions which are germane, and not for- 
eign, to the provisions of the act as expressed in its title. 

2. Schools and School Districts: PURCHASE orf TEXtT-Books: VALIDITY 
or STarutTE. Chapter 46, Session Laws of 1891, contains no sub- 
ject that is not germane to the object of the act as expressed in its 
title, and, therefore, does not violate the provisions of section 11, 
article 3, of the constitution, that ‘“‘No bill shall contain more 
than one subject, and the same shall be clearly expressed in its 
title.” Said act is complete in itself and does not violate the re- 
quirement of section 11, article 3, of the constitution, that “No law 
shall be amended unless the new act contain the section or sec- 
tions so amended, and the section or sections so amended shall be 
repealed.” 


Error from the district court of Burt county. Tried 
below before AMBROSE, J. Affirmed. 


H. H. Bowes, for plaintiffs in error. 
Charles T. Dickinson, contra. 
John H. Barry and H. Gilkeson, amict curie. 


RAGAN, C. 


In the district court of Burt county Peter McMullen 
made application for a peremptory writ of mandamus to 
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compel Ambrose Affholder and others, constituting the 
school board of school district No. 58 of said county, to 
purchase and furnish to the children of school age of 
said district necessary text-books in accordance with 
the provisions of chapter 46 of the Laws of 1891, being 
subdivision 18 of chapter 79, Compiled Statutes. . An al- 
ternative writ was issued, and for a return thereto the 
school board interposed the defense that said act was un- 
constitutional. The writ was issued as prayed, and the 
school board has prosecuted here a petition in error. 

1. The first argument is that the act under considera- 
tion violates section 11, article 3, of the constitution, which 
provides: “No bill shall contain more than one subject, 
and the same shall be clearly expressed in its title.” The 
title of the act in question is, “An act to provide cheaper 
text-books, and for district ownership of the same.” (Ses- 
sion Laws, 1891, ch. 46, p. 334.) Section 10 of this act 
also provides: “The provisions of this act shall include 
all school supplies.” The argument is that the object of 
the act,as expressed by its title, is to require school boards 
to provide text-books for their districts, and that the sub- 
ject “supplies,” mentioned in the tenth section of the act, 
is not included in nor germane to the term “text-books,” 
the subject of the act under consideration. In other 
words, it is insisted that the act in question contains twu 
subjects, viz., “text-books,” which is provided for in the 
title of the act, and “school supplies,” which is not men- 
tioned in the title of the act. But this constitutional 
provision should be liberally construed, and so construed 
as to admit of the insertion in a legislative act of all pro- 
visions which, though not specifically expressed in the 
title, are comprehended within the objects and purposes 
of the act as expressed in its title; and to admit all pro- 
visions which are germane, and not foreign, to the pur- 
poses of the act as expressed in its title. (Barnhill v. 
Teague, 96 Ala., 207; State v. Madson, 45 N. W. Rep. 
[Minn.], 856.) In Kansas City & O. R. Co, v. Frey, 30 Neb., 
790, it was held: “A bill which has but one general ob- 
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ject that is clearly expressed in the title thereof is not 
objectionable on the ground that it contains two or more 
- subjects.” The general object of the act under considera- 
tion was to require school districts, at public expense, to 
furnish text-books for the use of the children attending 
school. This object is clearly expressed in the title of 
the act, and the question is whether the words “school 
supplies,” found in the tenth section of the act, is em- 
braced within the meaning of the term “text-books.” 
“School supplies,” as used in this act, means maps, charts, 
globes, and other apparatus necessary for use in schools, 
and we think that a chart or a map or a globe is as much 
a text-book as a reader or speller within the purposes and 
intention of the act under consideration. Section 6, arti- 
cle 8, of the constitution of Nebraska provides: “The leg? 
islature shall provide for the free instruction in the com- 
mon schools of this state of all persons between the ages 
of five and twenty-one years.” What methods and what 
means should be adopted in order to furnish free instruc- 
tion to the children of the state has been left by the con- 
stitution to the legislature. Prior to the passage of the 
act under consideration instruction in all public schools 
was gratuitous, and by this act the legislature has seen 
fit to require the various school districts to purchase text- 
books necessary to be used in the schools. We do not 
think the term “text-books” should be given a technical 
meaning, but that it is comprehensive enough to and does 
include globes, maps, charts, pens, ink, paper, etc., and - 
all other apparatus and appliances which are proper to 
be used in the schools in instructing the youth; and we 
conclude, therefore, that the act under consideration is 
not broader than its title, and that the term “school sup- 
plies,” found in the tenth section of the act, is not foreign 
to the term “text-books” found in the title of the act, but 
is germane to, and comprehended and included within, the 
term “text-books.” 

2. A second contention is that the act under considera- 
tion violates said section 11, article 3, of the constitution, 


“ 
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because it in effect modifies or amends certain sections 
of the general school law, and that these sections modi- 
fied or amended are not contained in the act under con- 
sideration, and the amended sections of the general 
school law are not by this act repealed. We do not de- 
cide whether the act under consideration modifies or 
amends any provision of the general school law, for if it 
does, it is not for that reason unconstitutional. The act 
under consideration is a complete act in itself, and such 
an act is not inimical to the constitutional requirement 
that no law shall be amended unless the new act contains 
the section or sections so amended, although such com- 
plete act may be repugnant to, or in conflict with, the 
prior law not referred to nor in express terms repealed by 
the later act. (State v. Cornell, 50 Neb., 526, and cases 
there cited.) The judgment of the district court is right 


and is 
AFFIRMED. 


Seneca G. Dorr, APPELLEE, v. Louis M@yER ET AL., 
IMPLEADED WITH A. W. JANSEN, APPELLANT. 


FILED Marcu 17,1897. No. 7195. 


1, Mortgages: SUBSEQUENT PuRcHASER. A subsequent mortgagee of 
real estate is a subsequent purchaser thereof within the meaning 
of section 16, chapter 73, Compiled Statutes. 


: ———, One who takes a real estate mortgage to secure a 
pre-existing debt actually and justly owing to him, without notice, 
actual or constructive, of the existence of an outstanding unre- 
corded mortgage against such real estate, is a subsequent pur~- 
chaser in good faith within the meaning of section 16, chapter 73, 
Compiled Statutes. 


APPEAL from the district court of Lancaster county. 
Heard below before Haut, J. Affirmed. 


Daniel F. Osgood, for appellant. ; 
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Roscoe Pound, Burr & Burr, and Davis, Hibner & Whit- 
more, contra. 


RAGAN, C, 


This is a suit in equity brought in the district court of 
Lancaster county by Seneca G. Dorr to foreclose a real 
estate mortgage against Louis Meyer and wife and others. 
Lionel C. Burr, Nelson C. Brock, and Albert W. Jansen 
were made defendants to the action and filed cross- 
petitions claiming liens upon the property described in 
Dorr’s petition. Jansen claimed a lien upon the prop- 
erty by virtue of a mortgage made thereon by Meyer and 
wife in 1888, but not recorded until August, 1893. Both 
Burr and Brock claimed liens upon the property by virtue 
‘of mortgages made by Meyer and wife in 1893, but re- 
corded before the record of Jansen’s mortgage. The dis- 
trict court, by its decree, postponed the lien of Jansen’s 
mortgage to the mortgages of Burr and Brock, and Jan- 
sen has appealed. 

1. The court found—and the evidence sustains the find- 
ing—that the mortgages made by Meyer and wife to Burr 
and Brock in 1893 were made and accepted in good faith 
to secure debts actually and justly owing by Meyer at 
that time to Burr and Brock; and that neither Burr nor 
Brock had any knowledge or notice of the existence of 
Jansen’s mortgage until after their mortgages had been 
recorded. The record presents two questions, the first 
of which is whether Burr and Brock are subsequent pur- 
chasers of the real estate within the meaning of section 

16, chapter 73, Compiled Statutes. This section provides: 
“All deeds, mortgages, and other instruments of writing 
which are required to be recorded shall take effect and 
be in force from and after the time of delivering the same 
to the register of deeds for record, and not before, as to 
all creditors and subsequent purchasers in good faith 
without notice; and all such deeds, mortgages, and other 
instruments shall be adjudged void as to all such credit- 
ors and subsequent purchasers without notice whose 
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deeds, mortgages, and other instruments shall be first 
recorded; Provided, That such deeds, mortgages, or in- 
strumeuts shall be valid between the parties.” The,Code 
of Iowa, like ours, provides that the mortgagor of real 
estate, in the absence of a stipulation to the contrary, 
retains the legal title and the right to the possession of 
the real estate mortgaged; and the registry law of the 
state of Iowa provides: “No instrument affecting real 
estate is of any validity against subsequent purchasers 
- for a valuable consideration without notice, unless re- 
corded in the office of the register of deeds of the county 
in which the land lies, as hereinafter provided.” Con- 
struing this registry act and the Code, the supreme court 
of Iowa, in Porter v. Greene, 4 Ia., 571, held that a mort- 
gagee of real estate is a purchaser within the meaning 
of the Jaws of this state respecting the recording of in- 
struments. This case was followed and approved in 
Seevers v. Delashnvutt, 11 Ta., 174. But section 45 of chap- 
ter 78, Compiled Statutes, provides: “The term ‘pur- 
chaser,’ as used in this chapter, shall be construed to 
embrace every person to whom any real estate, or interest 
therein, shall be conveyed for a valuable consideration.” 
Leaving out of consideration, then, the adjudicated cases 
bearing upon the point under consideration, and looking 
only to the statute, there seems to be no doubt that a 
subsequent mortgagee of real estate is a subsequent pur- 
chaser thereof within the meaning of said section 16 of 
chapter 73. 

2. The mortgages of Meyer and wife to Burr and Brock 
were given to secure a pre-existing debt, and the second 
question presented is whether Burr and Brock were pur- 
chasers in good faith within the meaning of said section 
16 of said chapter 78. A diversity of opinion exists among 
the courts as to whether one who takes security for a pre- 
existing debt is a good-faith holder of such security 
within the meaning of the law-merchant, or within the 
meaning of the registry acts. But the question is no 
longer an open one in this state. Section 14, chapter 32, 
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Compiled Statutes, provides that a chattel mortgage, un- 
less the same or a copy thereof is filed, or unless the prop- 
erty mortgaged should be accompanied by an immediate 
delivery and followed by an actual and continned change 
of possession thereof, “shall be absolutely void as against 
the creditor of the mortgager and as against subsequent 
purchasers and mortgagers in good faith.” Construing 
this statute in State Bank of Iaishton v. Kelley, 47 Neb., 
678, it was held that a mortgagee in good faith within 
the meaning of this section was one who took his mort- 
gage to secure a debt actually and justly owing to him 
without notice, actual or constructive, of other existing 
claims against the mortgaged property. This ruling was 
adhered to on rehearing of the same case in 49 Neb., 242. 
To the same effect see Turner v. Willian, 12 Neb., 580; 
Beagle v. Miller, 37 Neb., 855; Chaffee v. Atlas Lumber Co., 
43 Neb., 224; Henry v. Vlict, 33 Neb., 1380; Babcock v. Jor- 
dan, 24 Ind., 14; National Bank v. Whitney, 103 U. S., 99. 
And for a discussion of the same principle see Barker v. 
Lnchtenberger, 41 Neb., 751; Brooklyn & N. R. Co. v. Republic 
Nat. Bank, 102 U.S., 14. It is true that section 14 of said 
chapter 32 in express terms protects subsequent mort- 
gagees in good faith, while section 16, chapter 73, by its 
terms protects only creditors and subsequent purchasers, 
but this section must be read in connection with section 
45 of the same chapter, and when so read there can be no 
doubt that the intention of the legislature was to extend 
the protection of the recording acts to good-faith subse- 
quent mortgagees of real estate. Since, therefore, Burr 
and Brock took their mortgages without knowledge or 
notice of the existence of Jansen’s mortgage, and took 
them to secure a debt honestly and justly owing, they 
must be held to be subsequent purchasers in good faith 
within the meaning of said section 16 of said chapter 73. 
The decree of the district court is right and is in all things 


AFFIRMED, 
11 
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‘WoopBRIDGE BrorueEns v. OH. A. Dr WITT ET AL. 
Firep Marcu 17,1897. No. 7096. 
1. Replevin: Prrapina: Proor. The ordinary rules of pleading do not 


apply in replevin. A party may prove fraud under general allega- 
tions of ownership and right of possession. 


: INTERVENTION. The foregoing rule applies 
equally to intervenors in a replevin suit. 


3. Hatepeel: Writtne: Deceit. The doctrine that the negligence of a 
party in signing a writing estops him from afterwards urging 
that it does not contain the true agreement of the parties is not 
applicable in a suit between the original parties thereto or their 
privies, where the party seeking enforcement practiced fraud or 
deception in order’to induce the other to sign without reading. 


4. Rulings on Evidence: Revirw. An assignment that the court erred 
in permitting the introduction of evidence must specifically des- 
ignate the ruling complained of. 


Error from the district court of Douglas county. 
Tried below before WALTON, J. Affirmed. 


John O. Yeiser, for plaintiffs in error. 
I, J. Dunn, contra. 


IRVINE, C. 


This was an action in replevin by Woodbridge Bros. 
against H. A. De Witt to recover possession of a piano 
to which the plaintiffs claimed title under a so-called 
lease, which was more properly a contract of sale reserv- 
ing title in the vendors until full payment should be 
made, with a right to take possession on default of pay- 
ment. Whe property was taken under the writ and de- 
livered to the plaintiffs. H.A. De Witt made no appear- 
ance. Pauline De Witt intervened, claiming ownership 
and right of possession in herself. The suit was brought 
before a justice of the peace, resulting in judgment in her 
favor, The plaintiffs appealed to the district court, 
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where a trial to a jury again resulted in a judgment in 
Pauline De Witt’s favor, and the plaintiffs prosecute 
error to this court. 

Plaintiffs in the first place contend that the district 
court erred in overruling their motion to strike the inter- 
venor’s answer from the files because it presented an 
issue not tried before the justice. The petition of inter- 
vention before the justice alleged generally that the in- 
tervenor was the owner of the property; that she had 
paid therefor in full; that she was entitled to the posses- 
sion thereof, and that H. A. De Witt was not the owner 
and claimed no interest therein. In the district court 
she alleged in addition that the lease under which plaint- 
iffs claim was procured by false representations made by 
plaintiffs to the mother of H. A. De Witt, who acted as 
his agent, to the effect that the lease was only a matter 
of form, and that no interest would be charged on the 
purchase price. Further, she alleged that Mrs. De Witt 
had no authority to execute the lease on behalf of H. A. 
De Witt in such manner as to charge him with interest. 
We think the pleadings in the district court present no 
departure from the issues before the justice. The rules 
of pleading in replevin cases are specially provided by 
statute and constitute an exception to the ordinary rules 
governing other cases. It is sufficient for the plaintiff to 
allege generally ownership and right of possession in 
himself. A denial of these averments is generally a suf- 
ficient answer to admit evidence of any character defeat- 
ing the plaintiffs’ right of possession, and under issues so 
made the parties may prove fraud. (Phaniex Iron Works 
Co. v. McEvony, 47 Neb., 228, and cases there cited.) If 
as between the original parties fraud may be proved under 
such general averments, there is no reason why an inter- 
venor should be held to greater strictness in pleading. 
Fraud in procuring the contract of lease or conditional 
sale was therefore admissible under the petition of inter- 
vention before the justice, and pleading the fraud specific- 
ally in the district court did not inject a new issue. It 
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simply restricted the pleader to the proof of certain facts 
which might have been proved under more general allega- 
tions. 

It is next assigned that the verdict is not supported by 
the evidence. The evidence on behalf of the intervenor 
tends to show that Mrs. De Witt, Pauline De Witt, and 
the latter’s sister resided together. H. A. De Witt was 
the son of Mrs. De Witt, and brother of Pauline. Some 
negotiations had taken place for the sale of a piano, and 
it seems, although the evidence is not conclusive, that 
H. A. De Witt was to become the responsible purchaser. 
He authorized his mother to select the piano, and we 
think the evidence is such as to conclusively show that 
she was generally authorized to purchase it on his behalf. 
She went to the place of business of Woodbridge Bros., 
selected a piano, and agreed to pay therefor $250 -in 
monthly installments of $10 each. No interest was to be 
charged on the unpaid purchase money. After the nego- 
tiations were completed, and as they were about to leave 
the store, a member of the plaintiff firm presented Mrs. 
De Witt with a written instrument and requested her to 
sign it. In the language of the witness he told Mrs. De 
Witt “it was of no importance, but a matter of form.” 
Mrs. De Witt then, without reading, signed the instrument 
simply “De Witt.” It turned out to be a so-called lease or 
contract of conditional sale, providing for interest on de- 
ferred payments at ten per cent per annum. The pur- 
chase was made in 1886. The final payment of the $250 
was made, according to some witnesses, in 1888; accord- 
ing to the testimony of the plaintiffs early in 1889. This 
suit was not instituted until March, 1893, plaintiffs claim- 
ing merely that about $28 of interest remained unpaid. 
It is elementary that where a contract is reduced to writ- 
ing, parol evidence is not admissible to contradict it or 
vary its terms. It is also true that a party cannot gen- 
erally avoid the effect of a written contract by showing 
that he signed it without reading it-or in ignorance of its 
terms, but te may avoid it for fraud, The general rule 
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referred to is not applicable in a suit between the original 
parties to the contract where the defense is that the writ- 
ing by reason of fraud does not embrace the contract ac- 
tually made. (Ward v. Spelts, 39 Neb., 809; Cole Bros. v. 
Williams, 12 Neb., 440; Aultman v. Finck, 36 Neb., 680.) 
Pauline De Witt claims under a transfer from her 
brother, and ‘while there is no evidence that this was a 
transfer for a valuable consideration, and she obtained no 
greater rights than her brother, she stands in privity with 
him and her rights are as great as his would be. In the 
light of the authorities cited we conceive the rule to be 
that where a party, to induce another to sign a contract 
which the other does not read, practices any misrepresen- 
tation or artifice in order to prevent a reading of the con- 
tract and secure its execution, relief may be had on the 
ground of fraud. The testimony on the part of the inter- 
venor tends to show that the plaintiffs, after a complete 
oral contract, represented to Mrs. De Witt that the docu- 
ment handed to her for signature was of no importance, 
but merely a matter of form. This might not be sufficient 
in a case between two men of affairs to excuse a critical 
examination of the instrument, but the fact that the repre- 
sentation was made to a woman, probably unused to busi- 
ness transactions, in the course of as ordinary an event 
as the purchase of chattels in a retail shop, was proper 
for the consideration of the jury, and whatever we might 
think of the case if originally proposed to us for solution, 
we think there was sufficient to go to the jury on an issue 
of fraud and.sufficient to sustain a verdict. The further 
fact that the principal had been paid in full about four 
years before the plaintiffs undertook to assert any rights 
under the written contract was also a circumstance for 
consideration by the jury. The plaintiffs contend that 
in any event interest should be allowed on delinquent in- 
stallments of the purchase money; that the evidence 
shows that all payments were not promptly made, and 
that there was therefore something due the plaintiffs by 
way of interest aside from the contract. But this argu- 
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ment disregards the fact that if the written contract was 
unenforceable, for fraud in its procurement, the contract 
made was the oral one for a sale of the piano, title pass- 
ing to the vendee, and the remedy of the vendors was by 
action for interest, and not replevin for the piano. 

It is assigned that “the court erred in permitting de- 
fendant to introduce evidence of the physical condition 
of Mrs. De Witt, mother of defendant.” This assignment 
is evidently directed to certain evidence introduced to 
show that Mrs. De Witt was an invalid and unable to give 
her deposition, and it was probably offered on the theory 
that her testimony lying more properly in the control of 
the intervenor, and she being a principal actor in the 
transaction, a presumption against the intervenor would 
lie unless the failure to produce her as a witness was ex- 
plained. We need not inquire into the admissibility of 
this evidence because the assignment of error as we have 
quoted it, is too indefinite for review. It does not call 
attention to any particular ruling of the trial court. 

Complaint is made of the second instruction given by 
the court. In the motion for a new trial the assignment 
is made as to all the instructions of the court en masse. 
Under the familiar rule this assignment is bad if any of 
the instructions complained of be good. No complaint 
is made of any other. 

AFFIRMED. 


Mrs. J. B. FLANDERS v. LYON & HEALY ET AL. 
FitEp Marcu 17,1897. No. 7175. 


Replevin: SupstTiTUTION oF PLAINTIFF. In a replevin suit, where the 
plaintiff has taken the property, it is error to permit a stranger 
to be substituted for the original plaintiff over defendant’s objec- 
tion. 


ERROR from the district court of Douglas county, 
Tried below before Bair, J. Reversed, 
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HE. R. Duffie, for plaintiff in error. 
Daniel L, Johnson, contra. 


IRVINE, C. 


Lyon & Healy, a corporation, brought this action in 
replevin before a justice of the peace for a piano, piano 
stool and cover, claiming the same under a chattel mort- 
gage. The plaintiff gave bond and the property was de- 
livered to it under the writ. Subsequently a motion was 
filed by Lyon & Healy for leave to substitute P. J. Healy 
as plaintiff, “for the reason that the note and mortgage 
on which this action is based have been assigned to said 
P. J. Heaty, who now owns the same.” A motion was 
also filed by P. J. Healy asking on his part that he be 
made plaintiff instead of Lyon & Healy. These motions 
were sustained over the objection and exception of the 
defendant, and Healy substituted for the corporation of 
Lyon & Healy as plaintiff. The defendant made no fur- 
ther defense and judgment was rendered for the plaintiff. 
Defendant took error to the district court, assigning as 
error the substitution of Healy for the corporation. 
The district court affirmed the judgment of the justice, 
and the defendant seeks by these proceedings to reverse 
the judgment of affirmance rendered by the district court. 
On the one side it is argued that the substitution was 
made because it appeared that the note and mortgage 
never had belonged to Lyon & Healy, but to P. J. Healy. 
On the other it is assumed that there had been a transfer 
of interest after the institution of the suit. Certain depo- 
sitions appear in the transcript as filed in the district 
court, but there was not, and could not at that time have 
been, any bill of exceptions embodying the evidence be- 
fore the justice on the hearing of the motion. (dfoline, 
Milburn & Stoddard Co. v. Curtis, 38 Neb., 520.) We must 
therefore proceed upon the assumption that the evidence 
was such as to justify the action of the justice, if such 
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an order be under any circumstances proper, and the sole 
question presented is, therefore, whether under any cir- 
cumstances a court may properly, against the objection 
of the defendant, substitute a new party for the plaintiff 
in an action of replevin where the property has been de- 
livered to the plaintiff under the writ. 

Section 144 of the Code provides: “The court may, 
either before or after judgment, in furtherance of justice, 
and on such terms as may be proper, amend any pleading, 
process, or proceeding by adding or striking out the name 
of any party, or by correcting a mistake in the name of a 
party.” Under similar provisions it has generally been 
held that the object of this provision is to cure misjoin- 
ders, or non-joinders, and mistakes in the names of par- 
ties, and that it does not permit a sole party plaintiff to be 
dismissed and a new plaintiff substituted. ‘To permit 
this would be to create a cause of action, perhaps, in the 
new plaintiff, where none existed in the original plaintiff 
when the suit was begun. (Davis v. Mayor of New York, 
14 N. Y., 506; Leaird v. Moore, 27 Ala., 326; Dubbers v. 
Gouz, 51 Cal., 153; Gresham v. Webb, 27 Ga., 320.) There 
are some cases stating a different rule, but under this the 
substitution of parties is held not to be a matter of right, 
but a power to be exercised in the discretion of the court, 
and it is clear that it should not be exercised where it 
would operate to the prejudice of the adverse party. 
(Strickland v. Bridges, 21 8. Car., 21; Hubler v. Pullen, 9 
Ind., 273; Hanlin v. Baxter, 20 Kan., 134.) What it was 
sought to do in this case was not merely to correct a mis- 
take whereby the proper plaintiff had been improperly 
designated, or to remedy a non-joinder by adding a new 
plaintiff, but to substitute actually a party claiming own- 
ership to the replevied property for an entirely different 
party who had seized it under the writ of replevin, and to 
dismiss the former party from the case. This right is 
claimed under section 45 of the Code, which provides: 
“An action does not abate by the death, marriage, or 
other disability of a party, or by the transfer of any in- 
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terest therein, during its pendency, if the cause of action 
survive or continue. In the case of the marriage of a 
female party, the fact being suggested on the record, the 
husband may be made a party with his wife; and in the 
case of the death or other disability of a party the court 
may allow the action to continue by or against his repre- 
sentative or snecessor in interest. In case of any other 
transfer of interest the action may be continued in the 
name of the original party, or the court may allow the 
person to whom the transfer is made to be substituted in 
the action.” This language is general in its terms, but 
it does not follow for that reason that it is applicable to 
a plaintiff in replevin who has taken the property under 
the writ. Section 430 of the Code is equally general in 
its terms in permitting a dismissal by the plaintiff with- 
out prejudice, but a plaintiff in replevin who has taken 
the property cannot so dismiss the action without defend- 
ant’s consent. (Garber v. Palmer, 47 Neb., 699.) An ac- 
tion in replevin is peculiar, in that when the plaintiff 
obtains possession of the property both parties become 
actors, and a verdict adverse to the plaintiff entitles 
the defendant to an affirmative judgment against the 
plaintiff for a return of the property, or for its value 
if a return cannot be had. The plaintiff in replevin 
must recover on the strength of his own title. (Goodman 
vy. Kennedy, 10 Neb., 270; Bardwell v. Stubbert, 17 Neb., 
485; Kavanaugh v. Brodball, 40 Neb., 875.) If, therefore, 
one not entitled to the possession of the property takes 
the same by writ of replevin from the defendant, the de- 
fendant not only is entitled in that action to an affirmative 
judgment against the plaintiff, but that right cannot be 
defeated by a transfer to a stranger and the substitution 
of that stranger for the original plaintiff. To permit 
such a proceeding would be equivalent in all respects to 
permitting in an ordinary civil action a new defendant to 
be substituted for the original defendant, without con- 
sent of plaintiff, upon a showing that between the old 
and new defendants there had been made a contract by 
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which the new had assumed the liability of the old. If 
Ilealy was in fact entitled to the ,possession of the prop- 
erty, he might, under section 50a of the Code, intervene 
and assert his rights as against both plaintiff and defend- 
ant. But the plaintiff, who had taken the property and 
become liable to defendant therefor, if it should result 
that it was wrongfully taken, cannot dismiss himself 
from the case and substitute a stranger without defend- 
ant’s consent. 

The judgment of the district court is reversed and the 
cause remanded, with directions to the district court to. 
reverse the judgment of the justice of the peace, and for 
further proceedings not inconsistent with this opinion. 


REVERSED AND REMANDED. 


QUILLER Brck v. STATE OF NERRASKA. 
FILED Mancn 17, 1897. No. 9022. 


1. Criminal Law: Atrnr. In a criminal case it is error to instruct that 
the burden of proof is upon the accused to establish an alibi by a 
preponderance of the evidence. (Casey v. State, 49 Neb., 403.) 


2. Conflicting Instructions. Where the law is incorrectly stated in 
one instruction, the error is not cured by another which correctly 
states the law upon the same subject. 


Error to the district court for Otoe county. Tried be- 
low before RAMSEY, J. Reversed. 


Bane & Altschuler and L. FI’. Jackson, for plaintiff in 
error. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Altorney General, for the state. 
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IRVINE, C. 


The plaintiff in error was convicted of grand larceny 
and sentenced to imprisonment for four years. He brings 
the judgment here for review. 

Among the elrors assigned is the giving of the fifth in- 

struction, which is as follows: “You are instructed that 
‘one of the defenses interposed by the defendant in this 
case is what is known in law as an alibi; that is, that 
the defendant was at another place at the time of the 
commission of the crime charged in the information, and 
you are instructed in this connection that such a defense 
is as proper and legitimate, if proved, as any other, and 
all the evidence bearing on that point should be carefully 
considered by the jury; and in this connection you are 
further instructed as a matter of law that where the 
state makes out such a case as would sustain a verdict of 
guilty, and the defendant offers evidence of an alibi, the 
burden is upon the defendant to prove this defense by a 
preponderance of the evidence; and when the proof is in, 
the question for you to determine from all the evidence, 
both that given for the state and for the defendant, is, is 
the defendant guilty beyond a reasonable doubt, as 
charged in the information? And if from all the evi- 
dence on the part of the state, and upon the part of the 
defendant, touching the question of an alibi, then if you 
have any reasonable doubt of the guilt of the defendant 
in this case as he stands charged in the information, your 
verdict should be not guilty.” It will be observed that 
this instruction, among other things, told the jury that 
with regard to an alibi “the burden is upon the defend- 
ant to prove this defense by a preponderance of the evi- 
dence.” This was error. (Casey v. State, 49 Neb., 403; 
Gravely v. State, 38 Neb., 871.) 

It is suggested that the instruction as a whole states 
the law correctly. It is true that in another part of the 
instruction it is said that if from all the evidence, in- 
cluding that relating to the alibi, there is any reasonable 
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doubt of the guilt of the defendant, he should be ac- 
quitted; but the most that can be said is that the in- 
struction in its different parts is conflicting. An inac- 
curate or incomplete instruction may be cured if by refer- 
ence to the rest of the charge the defect is supplied or the 
law accurately stated; but an absolute misstatement of 
the law is not cured by a correct statement elsewhere in 
the charge. (Wasson v. Palmer, 13 Neb., 376; Ballard v. 
State, 19 Neb., 609; Barr v. State, 45 Neb., 458.) 


REVERSED AND REMANDED. 


A. B. SLATER ET AL., APPELLANTS, V. JAMES SKIRVING 
ET AL., APPELLEES. 


FitEpD Marcu 17,1897. No. 8565. 


1. Res Judicata: ErrrEct or JUDGMENT: EstorrEL. There is a differ- 
ence between the effect of a judgment as a bar or estoppel against 
the prosecution of a second action upon the same claim or demand, 
and its effect as an estoppel in another action upon a different 
claim or cause of action. In the former case a judgment on the 
merits constitutes an absolute bar to a subsequent action, not 
only as to every matter offered and received to sustain or defeat 
the claim but as to any other admissible matter which might have 
been offered for that purpose. But where the second action is 
upon a different claim or demand, a judgment in the prior action 
operates as an estoppel only as to those matters in issue upon 
the determination of which the finding or verdict was rendered. 
Cromwell v. County of Sac, 94 U. S., 351, followed. 


: EVIDENCE oF IssuES. Where the record leaves it uncertain 
as to what issues were adjudicated, extrinsic evidence is admissi- 
ble in another action for a different object to show on what issue 
or issues the first case was determined. But extrinsic evidence is 
not admissible to contradict the record. 


2. 


: ESTOPPEL: EVIDENCE. A party may not present issues for 
determination and avoid the effect of an estoppel by withholding 
proof thereof. 


4. 


Therefore, where a plaintiff alleges several 
facts the proof of any one of which entitles him to judgment, and 
there is a general finding against him, it will be conclusively pre- 
sumed that each fact so averred was determined against him, 


Vot. 51] JANUARY TERM, 1897. 109 


Slater v. Skirving. 


5. . Judgment by default was rendered against A and others. 
At a subsequent term they filed a petition under section 602 to 
vacate the judgment on the ground that it had been irregularly 
obtained; that the petition stated no cause of action, and that it 
had been procured through a fraud upon the jurisdiction of the 
court. This petition was dismissed on a general finding against 
petitioners. .They then brought an original action to enjoin 
against the enforcement of the judgment on the ground that it 
was void, alleging the same matters. Held, That each of the mat- 
ters pleaded in the former proceeding being pertinent to such a 
proceeding, the judgment in that case made them res judicata here. 


6. Default: JUDGMENT. Where a defendant is in default the allegations 
of the petition are to be taken as true against him, except allega-- 
tions of value and amount of damage; and if the petition states a 
cause of action, the plaintiff is entitled to judgment without proof 
except as to the quantum of damages. 


APPEAL from the district court of Holt county. Heard 
below before KINKAID, J. Affirmed. 


H, M. Uttley and W. 8. Summers, for appellants. 
M. I. Harrington and J. J. Harrington, contra. 


IRVINE, C. 


Skirving brought an action in the district court of Holt 
county against Slater, Savage & Kelley and one Kemp. 
A summons was served on Kemp in Holt county, and an- 
other, issued to Douglas county, was there served on 
Slater, Savage & Kelley. Kemp appeared and answered. 
Slater, Savage & Kelley, who had been sued as a copart- 
nership, appeared specially and procured the service as 
to them to be quashed. Skirving then amended his pe- 
tition so as to make the individuals composing the firm 
of Slater, Savage & Kelley parties defendant, and another 
summons was issued to Douglas county and there served 
upon them. Subsequently judgment was rendered by 
default against Slater, Savage & Kelley, the cause being 
continued as to Kemp. Slater, Savage & Kelley at the 
following term of court filed a petition to vacate the judg- 
ment under section 602 of the Code of Civil Procedure, 
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The court dismissed this petition and the case was 
brought to this court by petition in error, where the judg- 
ment of the district court was affirmed. (Slater v. Skirv- 
ing, 45 Neb., 594.) The statement of the case in that opin- 
ion is quite full, and-reference may be made to it for 
further facts. After the affirmance of that judgment the 
present action was instituted as an original action to 
enjoin the enforcement of the first judgment, on the 
ground that it is void. The former petition alleged, in 
brief, as reasons for vacating the judgment, that it was 
‘irregularly obtained, that the petition stated no cause of 
action, and that jurisdiction was obtained by fraud upon 
the court and upon these plaintiffs. The present petition 
alleges these same matters, simply with more detail; and 
further, that the original judgment was procured by per- 
jury. The defendants in this action, by their answer, 
among other things plead res judicata, the judgment dis- 
missing the petition to vacate the original judgment be- 
ing relied on as an adjudication of the matters here 
pleaded. It is on this question that the argument chiefly 
turns. 

A circumstance on which some stress is laid in one 
brief, and of which complaint is made in the other, is 
that, this court in its opinion in the former case referred 
to the petition as “a petition in equity.” This phrase was 
inadvertently used. An examination of the opinion 
shows that the case was treated as it was in fact, a pro- 
ceeding under section 602 of the Code to vacate the judg- 
ment. That is a proceeding in the origina] action, and 
not a distinct action. (ler v. Darnell, 5 Neb., 192.) We 
therefore consider this case from the standpoint of the 
plaintiffs, regarding it not as a proceeding for the same 
object as the former, instead thereof treating the former 
proceeding as one supplementary to the original case, 
merely to vacate the judgment, and this as an original 
action appealing to the general equity powers of the court 
to relieve against a void judgment. In another point, 
also, we proceed from the standpoint of the plaintiffs, 
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and adopt as a correct expression of the law the language 
of Mr, Justice Field in Cromwell v. County of Sac, 94 U.S., 
351: “It should be borne in mind, as stated by counsel, 
that there is a difference between the effect of a judgment 
as a bar or estoppel against the prosecution of a second 
action upon the same claim or demand, and its effect as 
an estoppel in another action between the same parties 
upon a different claim or cause of action. In the former 
case the judgment, if rendered upon the merits, consti- 
tutes an absolute bar to a subsequent action. It is a 
finality as to the claim or demand in controversy, con- 
cluding patties and those in privity with them not only 
as to every matter which was offered and received to 
sustain or defeat the claim or demand, but as to any 
other admissible matter which might have been offered 
for that purpose. * * * But where the second ac- 
tion between the same parties is upon a different claim 
or demand, the judgment in the prior action operates 
as an estoppel only as to those matters in issue or points 
controverted, upon the determination of which the find- 
ing or verdict was rendered.” In considering this case 
in the light of that rule we shall assume for present 
purposes, without now deciding, first, that the purpose 
and object of this proceeding are so far different 
from the purpose and object of the former proceeding 
that this is to be regarded as an action based on another 
cause; second, that, therefore, no matter not actually 
litigated in the former proceeding was adjudicated 
thereby by implication so as to prevent its determination 
here. On the other hand, it follows from the rule stated 
that any issue in fact litigated and adjudicated between 
the parties in the former proceeding was so adjudicated 
therein as to estop the parties from relitigating it here. 
Proceeding on these lines, it will be observed by reference 
to the former opinion that in that proceeding there were 
actually litigated and therein determined the questions 
now presented as to whether the original judgment was 
rendered during term time or at a time when the court 
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was actually in session, and whether there was presented 
such a case of casualty or surprise as to justify relief 
against the judgment. These matters having been in 
fact litigated, their determination in the former case ad- 
versely to the plaintiffs here bars them from again pre- 
senting such matters for determination, because there 
can be no doubt that the matters complained of justified 
an order vacating the judgment under the powers con- 
ferred by section 602 of the Code, and such matters were 
not only litigated in the furmer proceeding, but they were 
pertinent to that proceeding and properly there deter- 
mined. : 

In the former proceeding these plaintiffs also pleaded 
the facts which they now claim operated as a fraud upon 
them and upon the jurisdiction of the court. While, per- 
haps, such a fraud would render the judgment void, and, 
therefore, open to collateral attack, and if so, perhaps 
the plaintiffs were not compellable to assert such facts in 
their former petition, and might have reserved them for 
use in a collateral attack, still there can be no doubt that 
they constituted “an irregularity in obtaining the judg- 
ment,” and “fraud practiced by the successful party in 
obtaining the judgment.” These are both grounds for 
vacating a judgment under section 602 of the Code. The 
facts now pleaded with regard to the fraud were, there- 
fore, properly pleaded in the former proceeding, and had 
they been proved, would have compelled a judgment in 
favor of these plaintiffs. 

The proof offered in this action in support of the plea 
of res judicaca consists merely of the pleadings, the judg- 
ment having been admitted by the reply in form as 
pleaded in the answer. This judgment recites that evi- 
dence was adduced and contains a general finding “that 
the facts alleged in the petition of plaintiffs are not true.” 
The general principles governing the pleading and proof 
of former judgments as estoppels are now quite well set- 
tled by so long a line of authorities that it is useless to 
review them. Generally speaking, in order that a judg- 
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ment in one action shall operate as an estoppel in a second 
action, it must be made to appear not only that there was 
a Substantial identity of isgues, but that the issue as to 
which the estoppel is pleaded was in the former action 
actually determined; and where the record is uncertain, 
parol evidence is admissible to show what issues were 
determined in the former suit (see the learned note of 
Messrs. Hare & Wallace to the Duchess of Kingston’s 
case, in their edition of Smith’s Leading Cases), and we 
think that while the authorities are conflicting, their 
greater weight is in favor of the view that the burden of 
proof is upon the party pleading the estoppel to establish 
the fact of the adjudication by extrinsic evidence if neces- 
sary, and not upon the other party to show that an issue 
which might have been adjudicated was not. But we 
conceive that sound principle requires that the record 
should be conclusive so far as it goes, and that extrinsic 
evidence must be confined to supplementing the record. 
No evidence is admissible to contradict it. To illus- 
trate: If in the former action the defendant interposed 
two different pleas and recovered a general verdict, ex- 
trinsic evidence would be admissible to show that the 
verdict was based on one only of these pleas, and that 
the matter involved in the other plea was not adjudicated, 
because such evidence merely explains the record, the de- 
fendant being entitled to judgment if cither of his pleas 
was good. Again, if the plaintiff sues on two counts 
stating different causes of action, and the judgment is of 
such a character that it may have been based on only one 
count, it is proper to show upon which it was in fact 
based. But, on the other hand, if the defendant files two 
pleas, either of which would be good if proved, and the 
judgment was for plaintiff, then the record shows that 
both pleas must have been determined adversely to de- 
fendant, and to permit extrinsic evidence to show that 
one plea was abandoned would not supplement the rec- 
ord, but would contradict it. Now, in this case the plaint- 
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iffs alleged several facts. Ifthey proved any one of these 
the original judgment should have been vacated. There- 
fore, a general finding against them necessarily involved. 
a determination adversely to the plaintiffs of each one of 
those facts. The plaintiffs could not avoid the effect of 
the estoppel merely by failing to introduce evidence in 
support of the particular averment in question. If they 
did not desire an adjudication of that issue they should 
have amended their petition and struck out the averments 
in support thereof. But the record on these facts requir- 
ing an adjudication of this issue in order to justify the 
judgment rendered, the plaintiffs are bound, whether or 
not they saw fit to offer evidence in the former action. 
(Ramsey v. Herndon, 1 McLean [U. §S.], 450; Fisk v. Miller, 
20 Tex., 579; People v. Supervisors of San Francisco, 27 
Cal., 655; Underwood v. French, 6 Ore., 66; 2 Smith, Lead- 
ing Cases [8th ed.], p. 924; Freeman, Judgments, sec. 
272.) In the text-book cited the author intimates that 
the English rule is to the contrary, and that a party may 
avoid the effect of an estoppel merely by showing that 
while he pleaded facts which, if proved, would have re- 
sulted in a different judgment, he withheld all evidence 
tending to prove such facts. The cases cited do not sup- 
port that view. The leading case is Seddon v. Tutop, 6 
Term Rep. [Eng.], 607. In that case reliance was not 
placed on a former determination of the same issue in the 
pleader’s favor. The plea was a former recovery by the 
adverse party. It clearly appeared that while the plaint- 
iff had taken a default in an action of assumpsit, wherein 
he had declared in one count upon a promissory note and 
in another for goods sold and delivered, he had on the 
inquisition proved only the note. The second action was 
for the goods. The court held that the first judgment 
was not a bar. It needs no argument to point out the 
distinction between pleading a former recovery by one’s 
adversary and pleading a former adjudication in one’s 
favor, but notwithstanding this distinction, Seddon v. 
Tutop has been severely criticised in later cases, and the 
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opinion of Lord Kenyon in that case discloses that he 
was striving for a technical reason to support what he 
states to be the clear justice of the case. Hadley v. Green, 
2 Tyr. [Eng.}, 390, and Deacon v. Great Western R. Co., 6 
U.C. ©. P., 241, are also cases where the plea was former 
recovery, and are distinguishable upon the same grounds 
as Seddon v. Tutop. We hold’ that inasmuch as these 
plaintiffs in the former proceeding pleaded the facts they 
now allege, and inasmuch as proof of those facts would 
have resulted in a determination in their favor, the find- 
ing and judgment having been against them, the record 
conclusively establishes an adjudication of the present 
issues whether or not any evidence was offered in the 
former case in support of the issues. 

This leaves for consideration merely the allegation that 
the former judgment was procured by perjury. This was 
not pleaded in the former proceeding, and assuming as 
we do, that this is an action for a different object and 
that it comes within the second branch of the rule in 
Cronuvell v. Sac County, the plea of res judicata will be as- 
sumed not well taken on thisissue. But it appears from 
the record that the original judgment was rendered 
against these plaintiffs by default. It was held in the 
former case that the petition stated a cause of action 
against them. There was, therefore, nothing in issue ex- 
cept the amount of damages, while the perjury now 
pleaded relates not to the amount of damages, but to the 
cause of action. The cause of action stood confessed 
when the judgment was rendered, and while perlaps tes- 
timony was taken in support thereof, still the judgment 
could not have been procured by perjury, because no evi- 
dence was necessary to entitle the plaintiff to judgment. 
There is no implied denial of the allegations of the peti- 
tion except as to the allegations of value. If an answer 
had been filed, every averment in the petition not con- 
troverted by the answer would be taken as true. (Code 
of Civil Procedure, sec. 134.) While we are aware that 
in some quarters an impression prevails that on default 
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it is necessary for the plaintiff to prove his cause of ac- 
tion, this impression is unfounded in law. If it were 
true, a failure to answer would operate as a general de- 
nial and a party answering would be in a worse plight 
than one in default. The necessity for proof on default 
arises only from the last provision of section 134, that 
allegations of value or of amount of damages shall not be 
considered as true by failure to controvert them. Ex- 
cept as to the amount of damages Skirving was, on the 
default of the defendants in the original action, entitled 
to judgment without evidence, and the record therefore 
shows that judgment could not have been based on false 
or perjured testimony except as to its amount, to which 
it is not alleged that the perjury related. It follows that 
the judgment of the district court must be 


AFFIRMED. 


IN RE STATE TREASURER’S SETTLEMENT. 
Fiiep Marcn 18,1897. No. 9020. 


1. Parliamentary Law: ProcEEpINGs or Boarps. The rule is well set- 
tled that, where authority is conferred by law upon three or more 
persons to execute a public trust or agency, and in the execution 
thereof all are assembled to deliberate, or had notice and oppor- 
tunity to be present, the act of a majority is binding unless the 
statute expressly requires the concurrent action of all. 


2. State.Depositories: Bonps: Approvau. To constitute a bank a state 
depository of public funds it must give a bond for the safe keeping 
and payment of such deposits and the accretions thereof, condi- 
tioned as required by law, and approved by the governor, secretary 
of state, and attorney general, or any two of them, where all were 
present and conferred upon the subject. 


38. —-——_: BxcessivE DEposit: LIABILITY OF SuRETIES. The depositing 
by a state treasurer of public funds in a state depository bank in 
excess of one-half of the amount of the penalty of the bon¥ given 
by said bank will not have the effect to release either the princi- 
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pal or sureties from their obligation to repay the moneys deposited 
to the amount of fifty per centum of the bond and the accretions 
thereof. 


: Drposit BY TREASURER. A deposit of public moneys by a 
state treasurer in a legally constituted depository for public funds, 
in compliance with the provisions of the depository law, is in sub- 
stance and legal effect a loan of the moneys so deposited. 


5. H : TURNING OVER Funps. Public funds so deposited and 
remaining in a state depository at the termination of the office of 
a state treasurer, he is not required to withdraw therefrom and 
physically deliver the possession thereof to his successor in office. 


4 ———: Vavipiry or Srarutr. The state depository law is not 
amendatory of subdivision 8, section 2, article 4, chapter 83, Com- 
piled Statutes, in such a sense as to render it inimical to section 
11, article 3, of the constitution. 


SUBMISSION of controversy relating to settlement be- 
tween the outgoing state treasurer and his successor in 
office. Opinion. 


John H. Ames, for J. 8. Bartley. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for J. B. Meserve. 


NoRVAL, J. 


This is a submission to this court without action, under 
the provisions of section 567 of the Code of Civil Pro. 
cedure, upon an agreed statement of facts, accompanied 
with the necessary affidavit of merit, of a controversy be- 
tween J. S. Bartley, late state treasurer, and J. B. 
Meserve, his successor in office, to determine matters of 
difference relating to the settlement between the out- 
going treasurer and the incoming officer. The stipula- 
tion of facts discloses that at the expiration of said Bart- 
ley’s term of office certain of the current funds belonging 
to the state were on deposit in a number of state and 
national banks, all but four of which then, as well as at 
and prior to the depositing of the moneys therein by said 
Bartley, it is conceded, were duly constituted state de- 
positories under and in pursuance of the provisions of the 
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act of the legislature entitled “An act to provide for the 
depositing of state and county funds in banks,” the same 
being chapter 50, Laws, 1891 (Compiled Statutes, ch. 83, 
art. 13, secs. 3a-3g); that the other four banking institu- 
tions doing business within the state, to-wit, First Na- 
tional Bank of Plattsmouth, First National Bank of 
Lincoln, First National Bank of Greenwood, and the 
Buffalo County National Bank of Kearney, for the pur- 
pose of complying with the provisions of said law and 
constituting them state depositories to hold state moneys, 
each had given to the state a bond in due form, which had 
been approved by the secretary of state and attorney gen- 
eral alone and not by the governor, although he was pres- 
ent at the time the decision to approve said bonds was 
made; that said Bartley deposited in each of certain of 
the state depositories which had given bonds as required: 
by law more than fifty per centum of the amount of the 
bond given by it, and that said Bartley refuses to with- 
draw from each and all of the several state depositories, 
and physically deliver to said Meserve, any of the current 
funds of the state on deposit therein. 

‘The following questions are presented for our consid- 
eration and adjudication: 

1. Isa bond conditioned and signed as by law required, 
which has been approved by the secretary of state and 
attorney general alone, and afterwards deposited in the 
office of the auditor of public accounts, sufficient to con- 
stitute the bank giving such bond a state depository, 
within the meaning of the act to which reference has been 
had, or is the approval of the governor indispensable to 
the validity of such bond, he having met with the secre- 
tary of state and attorney general for the purpose of con- 
sidering, and did consider, such bond, and was present 
when the decision to approve the bond was reached, but 
dissented therefrom? , 

2. Did the fact that said Bartley deposited in a lawful 
state depository moneys of the state in excess of fifty per 
centum of the penalty of the bond given by such bank 
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release the principal or sureties on said bond as to the 
fifty per centum thus deposited? 

3. Are the current funds duly deposited by a state treas- 
urer, in accordance with law, in regularly constituted 
state depositories, and which remained on deposit therein 
at the time of the expiration of the term of such officer, 
to be considered and regarded as in the state treasury in 
such a sense as that the said funds are not required by 
law to be produced by the outgoing treasurer and the 
physical possession thereof delivered to his successor in 
office? 

Attention will be given to these propositions in the 
order in which they have been stated. Section 1 of the 
legislative enactment already mentioned, known as the 
“Depository Law,” provides, inter alia, for the depositing 
and keeping on deposit, in banks of approved standing, 
moneys belonging to the several current funds in the 
state treasury. Section 3 declares that “for the security 
of the funds so deposited under the provisions of this act 
the state treasurer shall require all such depositories to 
give bonds for safe keeping and payments of such de- 
posits and accretions thereof, which bond shall run to the 

.people of the state of Nebraska, approved by the gov- 
ernor, secretary of state, and attorney general.” The 
section prescribes the conditions which the bond shall 
contain, and sets out the form of the bond, after which 
the section reads thus: “The treasurer shall not have on 
deposit in any bank at any one time more than one-half of 
the amount of the bond, given by said bank, said bond 
shall be deposited with and held by the state auditor.” 
It will not escape notice that by the portion of the sec- 
tion above quoted the governor, secretary of state, and 
attorney general are the three persons designated by 
their names of office to approve the bonds of state de- 
positories, and that as to the bonds given by four of the 
banks claimed to be such depositories, but two of the 
three officers designated in the law joined in their ap- 
proval. The present state treasurer insists that it was 
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indispensable to a valid execution of the authority con- 
ferred, that all three of the officers named should act to- 
gether and all concur in exercising such power. It is a 
familiar rule of law, and one which has been applied in 
numerous cases, that where a body or board is constituted 
by law to decide upon matters of public interest, in the 
absence of a provision to the contrary, a majority of its 
members may act, if all were present and consulted, or 
at least were duly notified of the time and place of meet- 
ing. In such case the act of the majority is the act of 
the body. (People v. Coghill, 47 Cal., 361; State v. Wilkes- 
ville Township, 20 O. St., 288; Ha parte Rogers, T Cow. 
[N. Y.], 526; State v. James, 4 Wis., 408; 19 Am. & Eng. 
Ency. of Law, 465, and numerous authorities there cited.) 
In note 1 on page 466 of the last authority it is said: “The 
dispatch of public business is not to be prevented, and 
the interest of the public is not to suffer, because one or 
more members after being notified are unable to attend. 
If all have been duly notified, it is a meeting of all the 
persons, and if a majority of the whole number attend, 
it is competent for that majority to do any act, or exer- 
cise any power conferred by law to the body collectively, 
as respects those who cannot, who neglect to, or who re- 

fuse to attend, it is the same as if they had attended and ° 
dissented from the act of those who were present.” The 
same doctrine has been recognized and applied in People 
v. Peters, 4 Neb., 254, Hopkins v. Scott, 38 Neb., 661, and 
State v. Bemis, 45 Neb., 724. In the case last cited there 
was under consideration section 145, chapter 12a, Com- 
piled Statutes, 1895, entitled “Cities of the Metropolitan 
Class.” This section provides for the appointing of a 
board of fire and police commissioners for each city of 
the metropolitan class “by the governor, commissioner of 
. public lands and buildings, and attorney general, sitting 
as an appointing board, of which the governor shall be 
ex officio chairman.” In pursuance of said provision, the 
last two officers named, sitting as a board, previous notice 
of the meeting having been given to the governor, but 


Von. 51] JANUARY TERM, 1997. 191 


In re State Treasurer’s Settlement. 


who refused to attend, appointed three fire and police 
commissioners for the city of Omaha. This court held 
the action of the two state officers as binding as if each 
member of the board had participated and joined in the 
making of the appointment. The present chief justice, 
in the course of his opinion in that case, observed: “It is 
argued that the concurrent action of the three state offi- 
cers named in the act is essential to a valid appointment 
thereunder, hence the selection of the new board at such 
meeting in the absence of the governor is without author- 
ity and void; but to that proposition we cannot give our 
assent, On the contrary, it is clear that the presence and 
participation of the governor was not indispensable, he 
having been notified of the meeting and requested to at- 
tend. The action of the majority is, under the circum- 
stances, the action of the board, and equally binding as 
if all had attended and expressly assented thereto.” 
‘After citing the authorities upon the proposition, the 
opinion continues: “The reason upon which the doctrine 
rests is that public interest shall not be prejudiced by the 
neglect or caprice of a single member of a public body 
in failing or refusing to attend upon sufficient notice of 
its meetings; but where the law expressly requires the 
concurrent action of all the members of a board or body, 
all must participate therein, although that rule has no 
application to the act under consideration, which does 
not expressly, or by implication, require the action of all 
the members of the appointing board.” 

The learned attorney general, on behalf of Meserve, the 
respondent, insists that the opinion from which the fore- 
going excerpts were taken is not in point on the question 
now before us, since the statute construed in that case dis- 
tinctly provided that three certain state officers should 
constitute a board for the appointment of fire and police 
commissioners, while section 3 of the depository law does 
not constitute the governor, secretary of state, and attor- 
ney general a board for the approval of bonds of state de- 
pository banks. It is obviqus that the difference between 
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the two acts exists as suggested. While there is no pro- 
vision in the depository law, nor in any language used 
therein, from which an inference may be properly drawn 
that a board is created out of the three executive state offi- 
cers therein mentioned, or that said officers shall act as 4 
body when considering depository bonds submitted for ap- 
proval, it does not necessarily follow that the case is not 
controlled by the principle underlying the decision in Stute 
v. Bemis, supra, or that the legislature intended to require 
that a bond given by a bank seeking to become a deposi- 
tory of state funds should be approved by each of the three 
state officers as a condition precedent to the validity of 
such bond. On the contrary, our investigation of the sub- 
ject satisfies us that it was not necessary that all three of 
the state officers should have concurred in the act of ap- 
proving said bonds, but that the act of the majority was 
sufficient, all of them having met and conferred together. 
The rule is well settled that where authority is committed 
to three or more persons to perform a public duty or trust, 
if they all meet for the purpose of executing it, a majority 
may decide. The authorities all so hold, and the attorney 
general has cited no case, nor after diligent search have 
we been able to find a single one, which conflicts there- 
with. In support of the proposition that the act of a 
majority is sufficient, see Mechem, Public Officers, sec. 
572, and cases cited. (Crocker v. Crane, 21 Wend. [N. Y.], 
211; Woolscy v. Tompkins, 23 Wend. [N. Y.], 324; Darge v. 
Horicon Iron Mfg. Co., 22 Wis., 691; Jewett v. Alton, 7 
N. H., 253; Patterson v. Leavitt, 4 Conn., 50.) 

Anearly case is The King v. Beeston, 3 Term Rep. [Eng.}, 
592, in which the church wardens and overseers, with the 
consent of a majority of the parishioners, were by statute 
authorized to contract for the support of the poor. The 
overseers and all but one of the church wardens joined 
in making a contract, and he declined to do so. The con- 
tract was upheld. Lord Kenyon, C. J., said: “A contract 
has been entered into in which the parish at large is con- 
cerned, and which the act of parliament has enabled the 
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parish officers with the concurrence of the parish to enter 
into, and the question is whether one obstinate man, in 
opposition to all the rest of the parish, in an act in which 
they are more interested than he is, shall be able to de- 
feat their purpose. * * * In common understanding 
what is required to be done by the church wardens and 
overseers is satisfied by being done by a majority.” 

A case Similar to the last one is Withnell v. Gartham, 6 
Term Rep. [Eng.], 388, where a power was conferred upon 
the vicar and church wardens to appoint a school master, 
and it was held that the vicar and a majority of the 
church wardens might lawfully act. Lawrence, J., in his 
opinion, says: “In general it would be the understanding 
of a plain man that, where a body of persons is to do an 
act, a majority of that body would bind the rest.” 

Williams v. School District, 21 Pick. [Mass.], 75, was an 
action to recover back the sum of $21.91 paid by plaintiff 
for a school district tax, claimed to have been illegally 
levied, because the assessment was made by only two of 
the three assessors; the other, although duly notified, re- 
fused to attend and act in assessing the tax. Shaw, C. J., 
in passing upon the objection observed: “It appears by 
the case that the other assessor received notice and was 
requested to act with them, but refused to do so. Where 
a body or board of officers is constituted by law to per- 
form a trust for the public, or to execute a power or per- 
form a duty prescribed by law, it is not necessary that all 
should concur in the act done. The act of the majority 
is the act of the body. And where all have due notice 
of the time and place of meeting, in the manner pre- 
scribed by law, if so prescribed, or by the rules and regu- 
lations of the body itself, if there be any, otherwise if rea- 
sonable notice is given, and no practice or unfair means 
are used to prevent all from attending and participating 
in the proceeding, it is no objection that all the members 
do not attend, if there be a quorum. In the present case 
all three having had notice and an opportunity to act, the 
act of two is sufficient.” 
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In Horton v. Garrison, 23 Barb. [N. Y.], 176, the last 
paragraph of the syllabus reads thus: “The rule that 
when an authority is to be exercised by several officers, 
they must all concur in its exercise, or all meet and con- 
sult and a majority agree to the act, is subject to the qual- 
ification that if one is notified to attend, and refuses, it 
is the same as if he had attended and dissented to the act 
of the majority.” : 

There was involved in Louk v. Woods, 15 Ill., 256, the 
existence of a public highway. In pursuance of the pro- 
visions of the road law of Illinois, three persons were ap- 
pointed to view the ground, locate the road, and report 
their action to the county court. The report upon the 
location of the highway in question was signed by two 
of the three viewers alone, and for this reason the trial 
court rejected as evidence said report. The ruling was 
reversed on a review of the case. Scates, J., in delivering 
the opinion of the court, says: “The general rule laid 
down on this subject is that where a number of persons 
are intrusted with powers in matters of public ¢oncern, 
and not of mere private confidence, and all of them are 
regularly assembled and consulting, the majority may act 
and determine, if their authority is not otherwise limited 
and restricted.” The same doctrine in a case similar in its 
facts was stated in Babcock v. Lamb, 1 Cow. [N. Y.], 238. 

By an act of the congress of the United States, the gov- 
ernor and judges of the supreme court of the territory of 
Michigan were empowered to lay out the town of Detroit, 
adjust claims to lots therein, and give deeds for the same. 
Under and in pursuance of such act, the three judges of 
the supreme court alone executed a deed conveying a lot 
in Detroit to the Detroit Young Men’s Society. Subse- 
quently, in Scott v. Detroit Young Men’s Society’s Lessce, 1 
Doug. [Mich.], 119, the validity of said conveyance was 
assailed on the ground, among others, that the governor 
did not join with the judges in executing the deed. The 
court upheld the validity of the conveyance, and in pass- 
ing upon the question used this language: “As a general 
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proposition, it is undoubtedly true, that where several 
persons are appointed to execute a power or trust, and no 
authority is given to a less number than the whole to act, 
all must join in its execution. A distinction is drawn, 
however, between a mere private trust or power and a 
power of a public nature, conferred by law, in the execu- 
tion of which, it is contended, that a majority have a right 
toact. If all are present to deliberate, although a major- 
ity only assent to the act, it is unquestionably sufficient. 
* * * And, in this case, in the absence of proof to the 
contrary, it will be presumed that the governor was pres- 
ent and consulted with the judges touching the grant and 
conveyance to the Detroit Young Men’s Society of the lot 
in question.” 

By section 5 of article 4 of the constitution of the 
state of Ohio it is provided: “District courts shall be 
* * #* held in each county therein at least once in each 
year, * * * provided that the general assembly may, 
by law, authorize the judges of such district to fix the 
times of holding the courts therein.” The legislature of 
that state, by section 7 of the act of March 29, 1856, in 
relation to the time of holding courts, authorized the 
judges of the district court to appoint special terms for 
good cause at such times as they shall determine, on giv- 
ing thirty days’ previous notice thereof. Three of the five 
judges of the district court of the fourth judicial district 
signed an order calling a term of court in and for Cuya- 
hoga county, one of the counties comprising said judicial 
district, and due notice of said order was given, and the 
term of court was held at the time appointed. In Mer- 
chants v. North, 10 O, St., 251, it was urged that the term 
of court so held was illegal, because a mere majority of 
the judges of the district court joined in the order calling 
thesame. This contention was overruled, the court hold- 
ing, in accordance with well established principles of law 
recognized in analogous cases, that where all of the judges 
were notified of the time and place of the meeting at 
which the appointment of the special term was deter- 
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mined upon, the concurrent action of the majority of the 
judges was legal and binding. 

A case in point upon the question under consideration 
is People v. Nichols, 52 N. Y., 478. That was an applica- 
tion for a peremptory mandamus against the respondent 
as comptroller of the state of New York, to compel him to 
draw a warrant upon the state treasurer in favor of re- 
lator for the sum of $20,000, in payment of certain relics 
of George Washington. The legislature appropriated 
that sum for the purchase of the relics, the act providing 
that the money was to be paid to Mrs. Washington upon 
the certificate of three persons named in the act, Martin 
Grover, the chancellor of the university, and J. Carson 
Brevort, that the relics were genuine, and that in their 
opinion it was desirable that they should be placed in the 
museum of the state library. The three persons desig- 
nated met, one of them refused to certify, and the other 
two signed the required certificate, which was presented 
to the comptroller and a warrant for the money de- 
manded. The warrant was refused, upon the sole ground 
that all did not join in the certificate. The court held 
that the procuring of the certificate required by the act 
was a condition precedent to any right to the money, and 
that the certificate signed by two of the three persons 
designated was sufficient. 

Section 118, chapter 11, General Statutes, p. 195, au- 
thorized any railroad company to cross the line of any 
other railroad and provided, in case of a disagreement 
between the corporations as to the amount of compensa- 
tion to be made therefor, or the place and manner of such 
crossing, that the same should be determined by commis- 
sioners to be chosen in the mode prescribed by law. 
Section 97 of the same chapter empowered the county 
judge to select six disinterested freeholders of the county, 
whose duty it was made to determine the matters afore- 
said, and make report in writing to him, but it contained 
no provision that a less number than all the commission- 
ers could act. Under said sections, six commissioners 
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were duly appointed for the purpose of assessing the 
damages accruing to the Union Pacific Railway Company 
by reason of the crossing of its tracks by two other rail- 
road companies, as well as designating the place and man- 
ner of crossing. The commissioners proceeded in the dis- 
charge of their duties, and made report in writing to the 
county judge, which was signed by four of them alone. 
The validity of their report was assailed in the case of 
Union P. R. Co. v. Burlington & M. R. R. Co. in Neb. 1 
McCrary [U. S. C. C.], 452, upon the ground, among others, 
that all the commissioners did not sign. Judge McCrary, 
in the course of his opinion, said: “The law upon this sub- 
ject is that where authority is vested in three or more per- 
sons to determine a public question or matter of public 
concern, a majority have power to decide, pruvided all act 
on the matter. If the matter be one of private concern 
all must concur, unless provision is made for a decision by 
a less number. * * * That the condemnation of a 
right of way in the exercise of the power of eminent do- 
main is a public matter within the rule is not only clear, 
under the authorities, but also upon principle, since the 
proceedings can be justified only upon the ground that 
the land should be taken for public use for the public in- 
terest.” 

The principle deducible from the numerous authorities 
on the subject is that where three or more persons are en- 
trusted by law with powers of a public character or 
nature, and in the execution thereof all of them are as- 
sembled, or have been duly notified of the time and place 
of meeting, the decision of the majority is binding, 
whether the statute authorizes a majority to act or is 
silent. Applying this rule to the facts before us, it is 
very evident that the approval of the governor was not 
essential to the validity of the bonds of the depository 
banks, since he was present with the other two state offi- 
cers when the bonds were approved. 

Is the bond of a state depository invalidated by the 
depositing of a sum of money therein by the state treas- 
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urer in excess of fifty per cent af the amount of the pen- 
alty of the bond given by the bank? Neither in the briefs 
nor upon oral arguments at the bar was this question dis- 
cussed by counsel, and, therefore, according to precedents, 
the court might ignore it, notwithstanding it is raised by 
the record; but we shall not do so. The principle which 
should control our decision upon this feature of the case 
has already been recognized and applied by the court in 
McAuley v. Cooley, 45 Neb., 582, 47 Neb., 165. It is dis- 
closed by that case that J. H. Cooley and George A. 
Bently formed a trading copartnership. By the terms of 
the articles, the total amount of capital was limited to 
$3,000, and said Bently was to have charge of and manage 
the business. W. 8. McAuley and Charles 8S. Furer exe- 
cuted a bond with Bently conditioned for the due and 
faithful performance by the latter in and concerning the 
business in which the firm was engaged. After the giy- 
ing of the bond, the capital was increased to $5,000. In an 
action on the bond, it was held that the sureties thereon 
were not released from their obligation by such iacrease 
in the amount of capital invested. It requires no argu- 
ment to show the application of that Cecision to the facts 
under consideration. The depository law has fixed the 
maximum sum which the treasurer shall have on deposit 
in any bank at the same time at one-half of the amount of 
the bond executed by the bank. This is a limitation not 
only upon the power of the treasurer to deposit, but re- 
stricts the bank from demanding a larger sum than one- 
half of the penal sum named in the bond. Were it not 
for this limitation, unquestionably a depository bank and 
the sureties upon its bond would be liable, in case of a 
breach of its conditions, to the extent of the full penalty 
written in the bond. If the treasurer exceeds his duty 
by depositing a larger sum in a depository bank than he 
is authorized by law to do, it does not affect the liability 
of such bank and the sureties on its bond to repay to the 
state the sum deposited therein in strict conformity to the 
requirements of the depository law and the accretions 
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thereof. (See Taylor v. Standard Life & Accident Ins. Co., 
47 Neb., 673.) 

We ioe pass to a consideration of the remaining ques- 
tion, whether it was the duty of Bartley to have drawn 
from the state depositories, and paid over to his successor, 
all moneys therein belonging to the state at the close of 
his term. By the eighth subdivision of section 2, article 
4, chapter 83, Compiled Statutes, relating to the duties of 
the state treasurer, it is provided: “He shall account for 
and pay over all moneys received by him as such treasurer 
to his successor in office, and deliver all books, vouchers, 
and effects of office to him, and.such successor shall re- 
ceipt therefor.’ If this section stood alone upon the 
statute relating to the duties of that officer, and there was 
no other legislation on the subject, there would be more 
force to the argument advanced by the attorney general, 
that it was the intention of the legislature to require a 
retiring state treasurer to turn over, to hand over, to de- 
liver the physical possession of, the moneys belonging to 
the state to his successor. It has been for many years 
a matter of public notoriety that in the settlements be- 
tween the different state treasurers payments have been 
seldom, if ever, made in specie or lawful money, but have 
been almost invariably effected through the agency of cer- 
tificates of deposit, checks, and bank drafts. We know, 
too, in the same way, that for many years it has been the 
custom of state treasurers to deposit state funds in banks 
for the private gain of the officer depositing the same. It 
was these matters, doubtless, which prompted the legisla- 
ture to pass the law entitled “An act to provide for the 
depositing of state and county funds in banks,” generally 
known as the depository law, and under which the funds 
in dispute were placed in banks. It is therefore to that 
piece of legislation, when construed with reference to its 
general scope and object, that we must look to ascertain 
the duties of the state treasurer in the premises. By sec- 
tion 1 of said law (Compiled Statutes, 1895, ch. 83, art. 13, 

13 
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sec. 3a) it is made the duty of the state treasurer to de- 
posit, and at all times to keep on deposit in state or 
national banks, or some of them transacting business 
within the state, and of approved standing and responsi- 
bility, the moneys in his hands belonging to the several 
current funds in the state treasury, subject to payment 
on his check, and the bank is required to pay for the use 
of such funds not less than three per cent per annum upon 
the amounts so deposited. The next section fixes the 
basis for computing such interest, when the same shall 
be paid and credited to the state, and for the keeping by 
every such depository separate accounts of the several 
funds of the state as may be deposited. The third section 
of the law has been sufficiently set forth in the first part 
of this opinion. Section 4 provides: “The making of 
profit, directly or indirectly, by the state treasurer out of 
any money in the state treasury belonging to the state, 
the custody of which the state treasurer is charged with, 
by loaning, depositing, or otherwise using it, or deposing 
[?] the same in any manner, or the removal by the state 
treasurer, or by his consent, of such moneys, or a part . 
thereof, out of the vault of the treasurer’s department, or 
any legal depository of the same, except for the payment 
of warrants legally drawn, or for the purpose of deposit- 
ing the same in the banks selected as depositories under 
the provisions of this act, shall be deemed guilty of felony, 
and on conviction thereof shall be subject to punish- 
ment in the state penitentiary for the term of not more 
than two years, or a fine not exceeding five thousand 
($5,000) dollars, and shall also be liable under and upon 
his official bonds for all profits realized from such unlaw- 
ful using of such funds. And it is hereby made the duty 
of the state treasurer to use all reasonable and proper 
means to secure to the state the best terms for the deposit- 
ing of the money belonging to the state consistent with 
the safe keeping and prompt payment of the funds of the 
state when demanded.” (Session Laws, 1891, p. 350, 
ch. 50, sec. 4.) The provisions of said sections were be- 
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fore this court for consideration in State v. Bartley, 39 
Neb., 353, where it was held that the depositing of pub- 
lic funds in bank under the depository law is, in sub- 
stance and legal effect, a loan and investment of the 
moneys so deposited. We quote what we then said in the 
opinion on this subject: “Does the statute attempt to au- 
thorize the loaning or investing of these trust funds? 
Counsel: for relator contends that it does not; that it 
merely requires their deposit temporarily for safe keep- 
ing, pending need for use or opportunity for permanent 
investment. This construction would be a reasonable 
and proper one if the deposit contemplated by the statute 
was a special one merely for safe keeping, and that the 
same identical money should be returned. But this is 
not the kind of deposit the legislature meant. If it was, 
the purpose is not indicated in the title of the act, since it 
makes no reference to the safe keeping of the funds de- 
posited in banks. It is manifest, from an examination 
of the entire act, that a general deposit of the funds was 
what the framers intended. ‘True, the first section de- 
elares that ‘the state treasurer shall deposit, and all times 
keep in deposit for safe keeping, in the banks that shall 
be designated as. depositories, the moneys in his hands 
belonging to the several current funds, subject to pay- 
ment on the treasurer’s check; but further along, in the 
same section, the bank receiving and keeping such deposit 
is required to pay the state not less than three per cent 
per annum upon the amounts so deposited; and the next 
section provides, among other things, in substance, that 
the interest shall be computed on the average daily bal- 
ances of the public moneys kept on deposit. While the 
statute mentions ‘safe keeping,’ when the several pro- 
visions are construed together it is quite clear that the 
transaction contemplated does not amount to a special 
deposit. Whoever heard of that kind of a deposit of 
money being paid out on checks, or of a banking institu- 
tion paying for the privilege of holding a special deposit 
of funds? The identical moneys deposited are not re- 
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quired to be returned. Obviously, the bank receiving 
them had the right to use and control the money as its 
own. It could loan the funds for the purpose of earning 
the money with which to pay the stipulated interest due 
the state. A deposit of state funds, under the provisions 
of the law, amounts to a loan or investment of the funds 
so deposited.” After citing, commenting upon, and quot- 
ing from numerous authorities from this and other courts, 
the opinion continues as follows: “She conclusion is ir- 
resistible that the framers of the law under review con- 
templated that the moneys deposited in pursuance of the 
provisions thereof should be retained by the bank receiv- 
ing the same for an indefinite period of time and be used 
and loaned by it as its own, the bank being under obliga- 
tion to-repay the amount so deposited on the presentation 
of the check of the state treasurer. There is no room for 
doubt that where money is deposited under this act, the 
bank receiving the same is not a bailee, which would be 
the case if the title to the money remained in the state 
after the same was received by the bank.” 

Under the depository law, public funds are required to 
be deposited by the treasurer on open account, subject to 
payment on the presentation of the check of the treasurer. 
The depositing of the moneys of the state in a depository 
bank by the treasurer in pursuance of law is, in legal ef- 
fect, a loan of such moneys to the bank, and the relation 
of debtor and creditor is thereby created, not between the 
bank and the treasurer, but between the former and the 
state, since the money thus deposited belonged to the 
state, and not to the treasurer, its agent and representa- 
tive. A depository bank being the state’s debtor for all 
funds deposited therein in compliance with law, all sums 
so remaining on deposit at the close of Mr. Bartley’s term 
were not moneys in his hands in such a sense as he was 
bound at his peril to produce them in making settlement 
with his successor. He was under no more obligation to 
do that than he was required to pay over to his successor 
the amounts represented by any unpaid past due county 
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bonds or other securities belonging to the permanent 
school fund. No one will contend that in the case of the 
bonds the outgoing officer is compelled to turn over the 
money to his successor, where none has been paid or col- 
lected. The law, his bond, and official oath, everyone will 
agree, would be satisfied by the delivery of the bonds. 
The county is the debtor of the state to the extent of thu 
amount due on such bonds, and the depository bank is in- 
debted to the state for the amount of its public funds re- 
maining on deposit, and the production and delivery of 
proper evidences of the true condition or state of the ac- 
count ought to answer the requirements of the statute. 
This view is strengthened by section 11 of the depository 
law (Session Laws, 1891, ch. 50, sec. 11), which provides: 
“That no treasurer shall be liable on his bond for money 
on deposit in bank, under and by direction of the proper 
legal authority, if said bank has given bond,” as well as by 
section 4 already quoted. By the provisions of which sec- 
tion it is made a penitentiary offense for a state treasurer 
to withdraw moneys deposited in a legal state depository 
“except for the payment of warrants legally drawn, or for 
the purpose of depositing the same in the banks selected 
as depositories under the provisions-of this act.” Con- 
struing said section literally, the treasurer has no right 
to demand the return of moneys in a depository bank, ex- 
cept for two objects, neither of which is to make settle- 
ment with his successor. We do not wish to be under- 
stood as intimating that he might not lawfully draw the 
funds for the pwrpose last stated prior to the expiration 
of his term, but what we do decide is that he is not liable 
for a failure so to do. Certainly Mr. Bartley, after he had 
retired from office, had no right to check out the funds, 
since they did not belong to him, and he is no longer the 
representative of the state. If it is the duty of an out- 
going state treasurer to produce the cash for the amount 
of funds deposited in bank according to law, it likewise 
follows he must make good to the state the moneys lost, 
without his fault, in a depository bank. Such a holding 


134 NEBRASKA REPORTS. [Vou. 51 


In re State Treasurer’s Settlement. 


would be in the teeth of the statute. Whether a treas- 
urer is liable for the loss of funds deposited by him in an 
insolvent depository, where he at the time had knowledge, 
or by the exercise of reasonable care could have ascer- 
tained, that such bank would not promptly pay the money 
on demand, it is unnecessary to decide, as no such ques- 
tion is presented by the stipulation of facts. It will not 
be amiss to here call attention to the fact that in two 
cases we have, in effect, held that the proper officers ap- 
prove not only the bonds, but the depositories as well. 
(See State v. Bartley, 39 Neb., 353; State v. Owen, 41 Neb., 
651.) 

It is contended that in case the depositories, upon the 
surrender by Mr. Bartley of his office, were unable to pay 
the funds belonging to the state, and Mr. Meserve should 
accept the accounts in settlement instead of the cash, any 
loss of those funds would fall upon the latter, and Bush v. 
Johnson County, 48 Neb., 1, is cited to sustain the proposi- 
tion advanced by the attorney general. No such question 
is presented by this record, nor was it passed upon in the 
case just mentioned. There an incoming county treas- 
urer accepted from his predecessor in office a certificate of 
deposit issued by a bank for the amount thereof, instead 
of coin or currency, and it was held that the former and 
his sureties were chargeable therewith. The facts in 
that case arose before the depository Jaw, and hence the 
decision has no bearing upon the point under considera- 
tion. In City Savings Bank of Detroit v. Huebner, 84 Mich., 
391, it was held that the designation of a county depos- 
itory for the public funds is valid until the expiration of 
the term of office of the county treasurer, and until a new 
designation is made by his successor and the board of 
auditors, which they should make as soon as convenient 
after the new officer enters upon the discharge of his of- 
ficial duties, and that until such new designation is made 
it is obligatory upon the treasurer to deposit the public 
funds in the existing depository or depositories. The 
opinion in that case neither contains the law therein con- 
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strued, nor is the substance of any of its provisions given. 
Assuming that the depository law of Michigan, like our 
own, contain§ no provision as to the length of time a 
bank which has been designated a depository of public 
funds remains such depository, and that court has given 
it the proper interpretation, yet the decision mentioned 
is not a precedent for holding that this outgoing treasurer 
is required to withdraw the funds from the depositories 
and deliver the physical possession of the same to his suc- 
cessor, since in that event it would be the duty of the 
latter, under that decision, to redeposit the moneys in the 
same depositories until such time as new ones were desig- 
nated and their bonds were approved by the proper offi- 
cers. The effect of the Michigan case is, not that all deal- 
ings with state depositories are to be wound up at the 
end of the treasurer’s terms, but when new depositories 
have been properly designated after the new treasurer 
has qualified and entered upon the discharge of the duties 
of his office. 

It is finally contended that if the construction we have 
placed upon the statute should obtain, then the deposi- 
tory law is inimical to section 11, article 3, of the consti- 
tution, in that it is amendatory of subdivision 8, section 
2, article 4, chapter 83, Compiled Statutes, relating to the 
duties of the state treasurer, and does not contain the 
section so amended, nor repeal the same. This objection 
is not welltaken. To give the subdivision mentioned a lit- 
eral rendition would make it the duty of a state treasurer 
to pay over “all moneys received by him as such treasurer 
to his successor in office,” though he may have paid the 
same out on warrants properly drawn upon the treasury, 
which would be absurd. He is, of course, only required 
to pay over the moneys unaccounted for “and effects of 
office to him.” If the word “effects” is not broad enough 
to require the delivery of bonds and other securities be- 
longing to the state permanent school fund, there is no 
statute making it the duty of a treasurer to deliver them 
to his successor. But they are embraced within the term 
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“effects,” and so are moneys loaned to state depositories. 
It follows that the depository law is not repugnant to the 
constitution as being amendatory of the eighth subdivi- 
sion of said section 2 of the statute. Judgment will be 
entered in accordance with this opinion. 


JUDGMENT ACCORDINGLY. 


MiuprEep E. IVES ET AL., APPELLANTS, V. H. B. IreEy, 
County TREASURER, ET AL., APPELLEES. 


Firep Aprin 21,1897. No. 7154. 


1. Municipal Corporations: JurispicTION: ORDINANCES. It is compe- 
tent for a city, in the absence of constitutional or statutory re- 
strictions upon its powers, to prescribe by ordinance the means by 
which it may acquire jurisdiction over a particular subject. 


2. 


: SIDEWALKS: ORDINANCES. An ordinance of a city authorizing 
the council thereof, by resolution, to require the construction of 
sidewalks in front of, and adjacent to, any premises situated upon 
any street, and which provides for notice to property owners by 
the publication of such resolution, is not directory merely, but 
mandatory; and a strict compliance therewith is essential in order 
to confer upon the city authority to charge private property with 
the cost of such improvements. 


3. 


: Voip SPECIAL ASSESSMENTS: INJUNCTION. A court of equity 
will restrain the sale of land in satisfaction of a void special as- 
sessment. (Touzalin v. City of Omaha, 25 Neb., 817; Bellevue Im- 
provement Co. v. Village of Bellevue, 39 Neb., 876.) Wilson v. City 
of Auburn, 27 Neb., 485, distinguished. 


APPHAL from the district court of Douglas county. 
Heard below before WALTON, J. Reversed. 


The opinion contains a statement of the case. 


Lake, Hamilton & Maxwell, for appellants: 


The resolution requiring the construction of the side- 
walk in controversy not having been published, the action 
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of the city in laying the walk and in levying the assess- 
ment therefor was illegal and void. (City of Dubuque v. 
Wooton, 28 Ia., 573; Starr v. City of Burlington, 45 Ia., 87; 
Roche v. Dubuque, 42 Ia., 250; Buckley v. City of Tacoma, 37 
Pac. Rep. [Wash.], 442; McGavock v. City of Omaha, 40 
Neb., 82; Scammon v, City of Chicago, 40 Ill, 146; Rork v. 
Smith, 55 Wis., 67; Johnson v. City of Oshkosh, 21 Wis., 
186; Cowen v. Village of West Troy, 43 Barb. [N. Y.], 52; 
Leach v. Cargill, 60 Mo., 316; Brewster v. City of Newark, 
11 N. J. Eq., 114; Newberry v. Fox, 33 N. W. Rep. [Minn.], 
333; Leach v. Cargill, 60 Mo., 317; Kiley v. Oppenheimer, 
55 Mo., 374; Williams v. Mayor, 2 Mich., 561; Welker v. 
Potter, 18 O. St., 85; Hewes v. Reis, 40 Cal., 255; Sewall v. 
St. Paul, 20 Minn., 511; Ormsby v. City of Lowsville, 20 Am. 
Law Reg., 269; Shaw v. Williams, 87 Ind., 158; Bryant v. 
State, 16 Neb., 651.) 

Where a special assessment for an improvement is for 
any reason void, injunction may be granted against its 
enforcement. (Touzalin v. City of Omaha, 25 Neb., 817; 
Bellevue Improvement Co. v. City of Bellevue, 39 Neb., 877; 
Morris v. Merrell, 44 Neb., 424; City of Omaha v. Megeath, 
46 Neb., 503; Smith v. City of Omaha, 50 Neb., 883.) 


W. J. Connell and Lee S. Estelle, contra. 
Reference: Wilson v. City of Auburn, 27 Neb., 435. 


Post, ©. J. 


This was an action in the district court for Douglas 
county by the plaintiffs, Mildred E. Ives and Virginia 
Druien, to restrain the sale by defendant Irey, as county 
treasurer, of the southeast quarter of the northwest quar- 
ter of section 29, township 15, range 13, in said county, in 
satisfaction of a special assessment in the sum of $436.56, 
for the constuction of a sidewalk on the north side of 
Park street adjacent to said premises, in the city of 
Omaha. The district court, upon a final hearing of the 
cause, found generally for the defendants, and entered a 
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decree dismissing the petition of the plaintiffs, from which 
the latter have prosecuted an appeal to this court. 

The facts essential to an understanding of this con- 
troversy may be briefly stated as follows: In the month 
of September, 1890, a resolution was adopted by the coun- 
cil, and approved by the mayor of the city of Omaha, re- 
quiring the construction of a wooden sidewalk in front 
of the property described, within fifteen days from and 
after the publication thereof. Said resolution was not 
_ published in any manner, although the following notice 
was printed in the official newspaper of the city for three 
days, to-wit, November 23, 24, and 25, 1890: 

“Notice is hereby given to the owner or owners of the 
following real estate in the city of Omaha to lay and re- 
pair sidewalks in front of and adjoining their property 
within fifteen days from the 23d of November, 1890. Such 
sidewalks to be constructed, laid, and repaired in accord- 
ance with plans and specifications on file in the office of 
the board of public works, and in accordance with reso- 
lutions adopted by the city council, to-wit: * * * 
North side of Park street, southeast one-quarter of the — 
northwest one-quarter of section 29, township 15, range 
13, 6 feet, present grade. P. W. BIRKHAUSER, 

“Chairman of the Board of Public Works.” 

In the month of December, 1890, one Burns, claiming 
to act under and by virtue of a contract with the city, laid 
the sidewalk in question and for which the city council 
subsequently levied the special assessment complained 
of. Said assessment was by Henry Bolln, as treasurer of 
the city, reported to the defendant Irey, county treasurer, 
by whom the property was advertised for sale, with the 
result stated. Plaintiffs are non-residents, and had no 
actual notice of the proceedings which led to the con- 
struction of the sidewalk until some time in the month of 
March, 1891. Power is by section 69 of the charter of the 
city of Omaha (Compiled Statutes, ch. 12a, entitled “Cities 
of the Metropolitan Class”) conferred upon the mayor 
and council to construct and repair sidewalks, and to 
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require the construction thereof by property owners 
within said city, although no method is by statute pre- 
scribed for the exercise of the power thus conferred. It 
must, however, be conceded that in the absence of a 
special provision upon the subject, proceeding by ordi- 
nance is at least an appropriate means of giving effect to 
the legislative intent. The city council, acting upon the 
authority conferred by the provision of statute, to which 
reference has been made, provided by ordinance as fol- 
lows: 

“Sec. 3. Whenever the city council may deem it ex- 
pedient it may by resolution require the sidewalk in front 
of or adjacent to any premises along any street within 
the city to be constructed, widened, or repaired. * * * 
The board of public works is hereby directed to take the 
necessary steps to have the said work done by the owners 
in conformity to such plans and specifications, rules, and 
regulations as said board may require, and in the event 
of the failure of the owners to have such walks built, to 
cause the same to be laid by the contractor who shall 
have been awarded the contract for the construction of 
sidewalks, * * * 

“Sec. 4. Said board shall cause a copy of said resolu- 
tion to be published in the official paper of the city three 
times aweek forone week, * * * andsuch publication 
shall be deemed good and sufficient notice to the owner 
or owners of the property in front of, abutting on, or ad- 
jacent to which such sidewalk is to be constructed, 
widened, or repaired. * * * tai 

“See, 5. All sidewalks shall be constructed, widened, or 
repaired by the owner or owners of the property in front 
of, abutting on, or adjacent to which the same are ordered, 
in the manner required by this ordinance, within fifteen 
days after the completion of the publication of said reso- 
lution * * * as above required. 

“Sec, 6. If at the expiration of fifteen days from the 
publication of said notice as above required the sidewalk 
ordered constructed, widened, or repaired shall not be 
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constructed, widened, or repaired, as by this ordinance 
required, and in strict accordance with the requirements 
prescribed by the board of public works, then said board 
shall direct the sidewalk contractor to immediately con- 
struct, widen, or repair such walk, and it shall be the 
duty of such contractor to do said work without unneces- 
sary delay.” (See Connell’s Revised Ordinances of the 
City of Omaha, ch. 62, secs. 3-6.) 

The first and only one of the several propositions dis- 
cussed by appellants which need be noticed at this time 
is that the provision made by ordinance for publishing 
the resolution therein contemplated is mandatory, and a 
compliance therewith essential in order to charge prop- 
erty with the cost of the proposed improvement. It is 
without doubt competent for the city, except when pro- 
hibited by restrictions of its character, to prescribe by 
ordinance the steps essential in order to acquire jurisdic- 
tion over a particular subject. (City of Dubuque v. Wooton, 
28 Ia., 571; Roche v. City of Dubuque, 42 Ia., 250; Starr v. 
City of Burlington, 45 Ia., 87; Welker v. Potter, 18 O. St., 85; 
Williams v. City of Detroit, 2 Mich, 560; Kiley v. Oppen- 
heimer, 55 Mo., 374; Leach v. Cargill, 60 Mo., 317; Buckley 
v. City of Tacoma, 37 Pac. Rep. [Wash.], 442; Hewes v. Reis, 
40 Cal., 255; 1 Dillon, Municipal Corporations [8d ed.], 
sec. 308; 2 Dillon, Municipal Corporations, sec. 811.) In 
Dubuque v. Wooton, supra, a case in point, the court, per 
Beck, J., make use of the following pertinent language: 
“We hold that the publication of the resolution prescribed 
in the ordinance is necessary in order to authorize the city 
to enforce, in any manner, the collection of the tax. The 
ordinances of the city are laws equally binding upon the 
city and the citizens. They cannot be dispensed with by 
the city when rights are secured under them or the exer- 
cise of power by the city is regulated by them, or power 
itself, conferred by the charter, flows through them. The 
city, if these laws require preliminary proceedings or 
acts necessary to the acquisition of power or rights in par- 
ticular cases, cannot dispense with their requirements.” 
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The reasoning employed in the opinion, from which we 
quote the foregoing, fairly illustrates the prevailing senti- 
ment, if, indeed, there can be said to exist a diversity of 
opinion on the subject. The authorities cited also fully 
sustain the contention that the provision here involved is 
not directory merely, but mandatory, and that a strict 
compliance therewith is a condition precedent to the ex- 
ercise of the taxing power by the city. We are referred 
by counsel for appellees to section 144 of the revenue law 
(Compiled Statutes, ch. 77), by which it is, among other 
’ things, provided: “No injunction shall be granted by any 
court or judge in this state to restrain the collection of 
a tax, or any part thereof, hereafter levied, nor to restrain 
the sale of any property for the non-payment of any such 
tax, except such tax, or the part thereof enjoined, be 
levied or assessed for an illegal or unauthorized purpose.” 
That provision, it was said in Walson v. City of Auburn, 27 
Neb., 435, does not relate to taxes for general purposes 
alone, but is also applicable to special assessments of the 
character here involved. We are, however, of the opinion 
that the limitation thereby imposed upon the powers of 
courts of equity, so far at least as it relates to special as- . 
sessments, embraces those charges only which are void- 
able on appeal or other direct proceedings by reason of 
irregularities in the assessment or levy, and not such as 
are void for want of jurisdiction to make the assessment. 
The statute, in so far as it relates to taxes for general pur- 
poses, may be said to be declaratory of the rule which for- 
bids interference by the courts to prevent the apportion- 
ment of that which is in a general sense recognized as an 
equitable burden upon all property subject to taxation. 
One who appeals to equity for relief against such a charge 
will, as a condition to the granting of relief sought, be re- 
quired to show that he has discharged his objection to the 
state by contributing his just share of the public revenue. 
But there is in this class of cases no antecedent obligation, 
and no sufficient reason has been suggested for extending 
the inhibition of the statute to assessments confessedly 
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void, and which could by no efflux of time ripen into valid 
obligations. The views here expressed are not without 
support in the decisions of the courts of this and other 
states. (See Touzalin v. City of Omaha, 25 Neb., 817; 
Beaser v. City of Ashland, 89 Wis., 28; Dietz v. City of 
Neenah, 91 Wis., 422; Balfe v. Lammers, 109 Ind., 347; City 
of Terre ITaute v, Mack, 189 Ind., 99.) The precise grounds 
alleged for the relief sought in Walson v. City of Auburn, 
supra, are not indicated by the reported decision, further 
than that they appear to have involved irregularities 
merely in the proceedings antecedent to the assessments, 
and not the omission of steps having the force and effect 
of jurisdictional process. That case is accordingly, on 
principle, distinguishable from one like this in which the 
attempted assessment is absolutely void by reason of the 
failure to observe some mandatory requirement of statute. 
The decree is reversed and the cause remanded to the 
district court for further proceedings therein not incon- 
sistent with this opinion. . 
REVERSED. 


WENCEL KLIMENT ET AL. V. GEORGE F. CORCORAN, 
ADMINISTRATOR, 


FILED Aprin 21,1897. No. 7144. 


1. Intoxicating Liquors: DAMaGcEs: ACTION BY WIDOW: EVIDENCE. An 
action by a widow for damage suffered in consequence of the 
furnishing to her deceased husband of intoxicating liquor cannot 
be defeated by proof that such liquors were furnished by the de- 
fendant, a licensed saloon-keeper, with the knowledge and con- 
sent of the plaintiff. (Gran v. Houston, 45 Neb., 813.) 


2. Instructions: ASSIGNMENTS OF Error. Where several instructions 
are grouped in a single assignment of the motion for a new trial, 
they will be examined so far only as is necessary to determine 
whether any one of them was rightly given or refused. 
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3. Intoxicating Liquors: DAMAGES: ACTION BY Wipow: Evimencs. In 
an action for the sale of liquor by the defendant, a licensed saloon- 
keeper, to the plaintiff’s deceased husband, evidence tending to 
prove that deceased was, in consequence of the wrong alleged, 
reduced from a prosperous business man to a condition bordering 
upon imbecility and financial insolvency held properly admitted. 


ERROR from the district court of Saunders county. 
Tried below before Batus, J. Affirmed. 


The opinion contains a statement of the case. 


Simpson & Sornborger, for plaintiffs in error: 


The wife having procured intoxicating liquors and 
furnished them to her husband, thus contributing to the 
injury of which she complained in her petition, should not 
be permitted to recover in this action. (Kearney v. Fite- 
gerald, 43 Ja., 580; Elliott v. Barry, 34 Hun [N. Y.], 129; 
Rosecranz v. Shoemaker, 60 Mich., 4; McDonald v. Casey, 47 
N. W. Rep. [Mich.], 1104; Regret v. Bell, 77 Tll., 593; 
Engleken v. Hilger, 43 Ia., 563; Brooks v. Cook, 88 Am. Rep. 
[Mich.], 282.) 


Billingsley & Greene, also for plaintiffs in error. 


Reese & Gilkeson, contra. 


Post, C. J. 


This was an action in the district court for Saunders 
county, wherein the defendant in error’s intestate, Amelia 
Kratky, as the widow of Florian V. Kratky, deceased, 
sued to recover from the defendants below, Kliment, Wid- 
man, and Simodynese, separately engaged as licensed 
saloon-keepers, the cause of action alleged being the 
furnishing to the plaintiff’s said husband of intoxicating 
liquors in sufficient quantities to, and which did in fact, 
cause the latter to become an habitual drunkard. It is 
further in substance charged that the said Florian 
Kratky was, previous to the acts complained of, a healthy, 
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industrious, and capable man, upon whom the plaintiff 
was altogether dependent for means of support, and who 
was engaged in the practice of a profession from which 
he derived an income of $1,500 per year, but that he was 
in consequence of the drunkenness so produced unable to 
transact any business for more than three years last pre- 
ceding his death, which occurred at the age of forty years, 
as the result of the defendants’ aforesaid wrongful acts, 
whereby the plaintiff was deprived of her means of sup- 
port to her damage, etc. There was a verdict and judg- 
ment for the plaintiff in the sum of $2,000, and from which 
the defendants prosecute error to this court. 

Evidence was introduced tending to prove that the 
plaintiff below, during the period of such alleged disquali- 
fication, contributed to the intoxication of the deceased 
by procuring for him liquor at his request, and that she, 
on one or more occasions, drank liquor with him in public. 
Upon the evidence thus adduced the court was requested 
to charge that contribution by the plaintiff to her own in- 
jury, in the manner indicated, would constitute a complete 
defense to the cause of action alleged by her, and the re- 
fusal to so charge is now assigned as error. Counsel, in 
their discussion of the question thus presented, review at 
considerable length the cases from other states, which, it 
must be confessed, apparently lend support to the proposi- 
tion contended for. But whatever view we might feel 
constrained to adopt of the subject as an original propo- 
sition, the question is certainly not now an open one in 
this jurisdiction. In Buckmaster v. McElroy, 20 Neb., 557, 
the voluntary purchaser of intoxicating liquor was held 
to be within the protection of the statute providing that 
“the person so licensed shall pay all damages that the 
community or individuals may sustain in consequence of 
such traffic,” etc. The doctrine of that case was reas- 
gerted in Curtin v. Atkinson, 36 Neb., 110; and in Gran v. 
Houston, 45 Neb., 813, was applied to a state of facts in all 
essential respects identical with those here presented. It 
follows that the instruction was rightly refused. 
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The next exception to which our attention is directed 
relates to the giving of instruction No. 2 at the request of 
the plaintiff below. But the only reference to that in- 
struction in the motion for a new trial is found in the fol- 
lowing assignment: “The court erred in giving instruc- 
tions numbered 1, 2, 3, 4, 5, and 6 on the motion of the 
plaintiff.” Where several instructions are grouped in the 
same assignment of the motion for a new trial or petition 
in error, they will, in accordance with. the oft-asserted 
rule of this court, be examined so far only as to deter- 
mine whether any one of them was rightly given or 
rightly refused, as the case may be. It is not pretended 
that the court erred in giving each of the paragraphs 
above mentioned, while, on the other hand, those num- 
bered 1, 3, 4, and 5, it must be conceded, accurately state 
the law of the case. The assignment does not, therefore, 
present for determination the soundness of the instruc- 
tion relied upon for a reversal of the judgment. 

Exception was also taken to the ruling of the district 
court in permitting plaintiff below to prove the value of 
the family homestead and amount of incumbrance 
thereon at the time of the death of her said husband. 
There is no error in the ruling assigned. The evidence 
to which the exception applies was supplementary, 
merely, of facts elicted by defendants to prove the amount 
and value of Kratky’s estate as bearing upon the question 
distinctly presented by the pleading, whether the plaintiff 
had in fact been injured in her means of support in conse- 
quence of the wrongs alleged by her. Moreover, the 
theory upon which the cause was prosecuted by the 
plaintiff was that the deceased had been, within the 
period named, through the acts of defendants, reduced. 
from a prosperous business man of good credit to a con- 
dition bordering on imbecility and financial insolvency. 
The evidence in question svas in that view of the record 
certainly not irrelevant to the issues, and its admission 


affords no ground of complaint. 
JUDGMENT AFFIRMED. 
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NORFOLK STATE BANK, APPELLEE, V. PETER SCHWENK, 
IMPLEADED WITH WESTERVELT, Hares & Yost, 
APPELLERS, AND CHARLES FOSTER, APPELLANT. 


Fitep APRtit 21, 1897. No. 7238. 


1. Marshaling Assets: Lizen Uron Two Funps. Equity will require 
a creditor having a lien upon two funds, upon one of which alone 
another creditor has a subordinate lien, to first exhaust the fund 
to which he alone is entitled. 


2. Homestead: Lot. The term “lot” is employed in the statute exempt- 
ing homesteads to heads of families in its popular sense, and 
denotes a parcel of land within the limits of a any or village as 
surveyed and platted. 


APPEAL from the district court of Madison county. 
Heard below before RoBINSON, J. Reversed. 


Campbell & Wallis, for appellant. 


Wigton & Whitham, Barnes & Tyler, and Powers & Hays, 
contra. 


Post, C. J. 


This was an action by the plaintiff, the Norfolk State 
Bank, in the district court for Madison county, for the 
foreclosure of a mortgage executed by the defendants 
Schwenk and wife upon the north half of lot 1, in block 4, 
of Haase’s Suburban Lots, in the city of Norfolk, and to 
which the firm of Westervelt, Hayes & Yost, rps N. 
Beels, the Chicago Lumber Company, the Norfolk Na- 
tional Bank, Valentine Blatz, and Charles Foster were 
also made defendants. A decree was in due time en- 
tered awarding to Westervelt, Hayes & Yost a first lien 
upon the premises described, by reason of a judgment in 
said court against Scliwenk, the mortgagor, in the sum of 
$131.15; to the plaintiff a second lien, by reason of the 
mortgage above described, in the sum of $465.33, and to 
the defendant Foster a third lien, by reason of a judgment 
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against said Schwenk, then of record in said court, for 
$470.74. The judgment of Westervelt, Hayes & Yost was 
rendered April 12, 1888, and that of Foster on April 29, 
1890, while the plaintiff’s mortgage was executed Octo- 
ber 10, 1890. The judgment first mentioned is, it is con- 
ceded, a lien upon the whole of lot 1 above described, 
and Foster, in his cross-petition, prayed for an order re- 
quiring Westervelt, Hayes & Yost to exhaust the south 
half of said lot in satisfaction of their said claim before 
resorting to the property chargeable with both judg- 
ments. But the court declined to grant the relief thus 
sought, which ruling is made the first ground of com- 
plaint on this appeal. Courts of equity have long as- 
sumed to so marshal assets coming within their jurisdic- 
tion as to require a creditor having the right to resort to 
two or more funds, upon one of which alone another cred- 
itor has a junior lien, to first exhaust the funds upon 
which the latter has no claim. (Cheesebrough v. Millard, 1 
Johns. Ch. [N. Y.], 409; Stevens v. Cooper, 1 Johns. Ch. 
[N. Y.], 425; Hayes v. Ward, 4 Johns. Ch. [N. Y.], 123; 
Evertson v. Booth, 19 Johns. [N. Y.], 486; Ingalls v. Morgan, 
10 N. Y., 178; Story, Equity Jurisprudence, sec. 633.) 
Appellees Westervelt, Hayes & Yost, while conceding the 
foregoing proposition, insist that the case at bar is, upon 
the evidence adduced, within a recognized exception to 
the rule stated, viz., that equity will not interfere to con- 
tro] the action of the paramount creditor where the effect 
thereof will be to materially hinder or delay him in the 
enforcement of his lien. We are, however, unable to de- 
termine that any substantial injury will result to 
the appellees named by requiring them to first exhaust: 
Schwenk’s interest in the south half of the lot in question. 
In the recent case of Gotziun v. Shakman, 89 Wis., 52, which 
involved a state of facts substantially similar to those 
here presented, the true test is said to be that applied in 
Avertson v. Booth, supra, viz., whether the marshaling of 
the securities in the interest of the junior lien “will en-* 
danger the prior creditor or in the least impair his right 
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to raise his debt out of both funds.” There would be, it 
is true, some delay as the natural and necessary result of 
the order sought by appellants, although there will 
thereby, as said in Gotzian v. Shakman, supra, be no dimin- 
ishing of security. The facts from which the appellees 
named argue that they would be prejudiced if required to 
first proceed against the south half of the lot are that 
Schwenk and wife, on the 1st day of March, 1890, executed 
in favor of the Farmers Loan & Trust Company two cer- 
tain mortgages upon the premises last described, to-wit, a 
first mortgage for $1,500 and a second or commission 
mortgage for $225; that suit was subsequently brought 
for the foreclosure of the last mentioned mortgage, to 
which appellees Westervelt, Hayes & Yost were not made 
parties, which resulted in a decree of foreclosure, upon 
which the property therein described was, on the 30th 
day of May, 1893, sold to the mortgagee above named for 
the sum of $400, and which sale was in due form con- 
firmed on the 15th day of November, 1893. But a suffi- 
cient answer to that argument is that appellees’ judg- 
ment was recognized as a lien prior to the decree under 
which the property was sold, and the loan and trust com- 
pany having purchased subject thereto, is presumed to 
have assumed the indebtedness thereby represented. It 
is noticeable, too, from the record that the amonnt de- 
ducted from the value of the premises on account of ap- 
pellees’ judgment was $248.05, whereas the amount due 
thereon was, as we have seen, $113.15 only. We con- 
clude from an examination of the entire record that the 
case made is one for the application of the rule above 
stated, and that the district court should have allowed 
the order sought by appellant. 

It is also contended by appellant that his judgment 
should have been awarded priority over the plaintiff’s 
mortgage. But for that contention there is no founda- 
tion in the record. Lot No. 1 was at all times between 
the months of January, 1888, and January, 1891, occupied 
as the homestead of the defendant Schwenk and family. 
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It is, however, argued that because said lot exceeds in 
dimensions those in other portions of the city, it is not 
within the protection of section 1, chapter 36, Compiled 
Statutes, entitled “Homesteads.” There is no question 
respecting the value of said property, nor is it denied that 
it corresponds in size to other suburban lots within the 
same addition, being 118 feet in width by 368 feet in 
length. The property which the statute exempts as a 
homestead in favor of the head of a family is 160 acres 
of land outside the limits of a city or village, or a quan- 
tity of contiguous land not exceeding two lots within any 
incorporated city or village. It is a matter of common 
observation that city and village lots vary in size, uni- 
formity being the exception rather than the rule, even 
within the same corporate limits. The term “lot” is, it 
seems, employed in the statute cited in its popular sense, 
and denotes the subdivision of a city or village as sur- 
veyed and platted. (Wilson v. Proctor, 28 Minn., 14.) 

For reasons above stated, the order denying appellant’s 
motion is reversed and the cause remanded for further 
proceeding in the district court not inconsistent with this 
opinion. 

REVERSED AND REMANDED. 


WILLIAM HENRY V. STATE OF NEBRASKA, 
Fivep Aprit 21,1897. No. 8991. 


41. Homicide. Whoever kills another while engaged in the perpetra- 
tion, or attempted perpetration, of any rape, robbery, arson, or 
burglary is, by section 3, Criminal Code, declared to be guilty of 
murder in the first degree. 


It is in such case, in order to sustain a conviction for mur- 
der in the first degree, not essential that the killing be such as, in 
the absence of the statute, would amount to murder as distin- 
guished from manslaughter.* 


*Further discussion of this subject and reference to many authorities 
will be found in Morgan v, State, 51 Neb,, 692, 
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3. Criminal Law: EVIDENCE: Jury. The jurors are, under our prac- 
tice, judges of the probative force of the evidence. 


: Insrructions: DiscrEpDITING DEFENSE. It is error in a crimi- 
nal prosecution for the trial court to discredit a particular defense 
by advising the jury that it is one “easily fabricated, that it has 
occasionally been successfully fabricated, and that the temptation 
to resort to it as a spurious defense is very great, especially in 
cases of importance.” 


4. 


5. ———: Proor or Ais. It is not essential that the proof of an 
alibi should include the entire period during which the offense 
might possibly have been cominitted but will entitle the accused 
to an acquittal whenever the evidence is sufficient to create in 
the minds of the jurors a reasonable doubt of his presence at the 
commission of the offense with which he stands charged. (Cascy 
v. State, 49 Neb., 403.) 


: CONTRADICTORY INSTRUCTIONS. An erroneous instruction is 
not cured by the mere giving of another on the same subject con- 
tradicting it. (First Nat. Bank of Denver v. Lowry, 36 Neb., 290.) 


= 


ErRxor to the district court for Gage county. ‘Tried be- 
low before Srutu, J. Reversed. 


R. D. Sutherland, C. E. Bush, and J. E. Bush, for plaintiff 
in error. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state.- 


Post, C. J. 


The plaintiff in error, William Henry, was by the 
county attorney of Jefferson county, jointly with one Zim- 
merman, charged with the crime of murder in the first 
degree. A change of venue was, on his motion, allowed to 
Gage county, where a separate trial was had, resulting in 
a verdict of murder in the second degree and sentence to 
imprisonment in the penitentiary for a term of ten years, 
which judgment it is sought to reverse by means of this 
proceeding. The information, in apt language, charges 
the defendants therein with fatally shooting the deceased, 
Russel 8. Graham, purposely and of their deliberate and 
premeditated malice, with intent him, the said Graham, 
thereby to kill and murder, 
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The first assignment of error to which our attention is 
directed by the argument of counsel for plaintiff in error 
relates to the giving of the following instruction on the 
court’s own motion: “The court instructs you that the 
crime of murder in the first degree is committed when a 
person of sound memory and discretion unlawfully, pur- 
posely, and with deliberate and premeditated malice, kills 
another person in the peace of the state, or in. the per- 
petration, or attempt to perpetrate any rape, arson, rob- 
bery, or burglary, shall unlawfully kill another person in 
the peace of the state. In this case, if you find from the 
evidence, beyond a reasonable doubt, that the defendant 
William Ienry unlawfully, purposely, and of deliberate 
and premeditated malice, killed Russell S. Graham, on 
or about the 5th day of June, 1895, in the county of Jef- 
ferson and state of Nebraska, or if you find from the evi- 
dence, beyond a reasonable doubt, that in the perpetra- 
tion, or attempt to perpetrate, a robbery or burglary, 
William Henry unlawfully killed Russell S. Graham, 
on the 5th day of June, 1895, in the county and state afore- 
said, in the manner and form charged in the information, 
then you should find the defendant guilty by your verdict, 
and in that evexit you should find by your verdict what 
the penalty shall be, whether the defendant shall suffer 
death or shall be imprisoned in the penitentiary during 
his natural life.” The contention of counsel, as we un- 
derstand their position, is that in order to authorize a 
verdict of murder in the first degree, when the homicide 
is shown to have been committed in the perpetration, or 
attempted perpetration, of a rape, robbery, arson, or 
burglary, it is not sufficient that the killing be unlawful 
in the sense that it would, in the absence of the statute 
hereafter cited, warrant a conviction on the charge of 
manslaughter, but must be such as to amount to murder 
in the first or second degree. In other words, they con- 
tend that so much of section 3 of the Criminal Code as 
provides that if any person “in the perpetration, or at- 
tempt to perpetrate, any rape, robbery, arson, or burglary 
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* * * kill ‘another, * * * every person so of- 
fending shall be deemed guilty of murder in the first 
degree,” should be construed to mean if any person mur- 
der another, etc. But to that argument a sufficient an- 
swer is that the legislature has not so enacted, but has, 
on the contrary, declared that whoever kills another in 
the perpetration, or attempted perpetration, of either of 
the enumerated felonies shall be deemed guilty of mur- 
der. In so doing the legislature has, in the language of 
an eminent exponent of the criminal law, merely drawn 
its lines around the particular combination thus included 
under a penalty. (1 Bishop, Criminal Law, sec. 776.) 
“Where,” as said by the same author, “the law forbids a 
defined combination of act and intent and provides a pen- 
alty for the violation of the inhibition, it establishes a 
distinct or specific crime.” (1 Bishop, Criminal Law, sec. 
599.) With such frequency has the rule as thus stated 
been applied in the administration of the criminal law, 
that its soundness may be said to be generally recognized 
in this country. (Smith v. State, 84 Neb., 689; Graves v. 
State, 45 N. J. Law, 204-358; Moynihan v. State, 70 Ind., 
126; Buel v. People, 78 N. Y., 492.) ; 

Although the evidence has not been preserved by 
means of a bill of exceptions, it is apparent that there 
was an attempt to establish an alibi, and with respect to 
which the court, in general terms, charged that it was 
sufficient for the purpose of the defense relied upon if 
the jury, from a consideration of all the evidence, enter- 
tained a reasonable doubt of the presence of the accused 
at the commission of the homicide. It also, at the re 
quest of the state, gave the following instructions, which 
are now assigned as error: 

“9, The effect of an alibi, when established, is like that 
of any other conclusive fact presented in a case, showing, 
as it does, that the party asserting it could not have been 
present at the time of the homicide, and therefore did not 
participate in it, is, when credited, a defense of the most 
conclusive and satisfactory character, The fact, how- 
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ever, which experience has shown, that an alibi, as a 
defense, is capable of being and has been occasionally suc- 
cessfully fabricated, that even when wholly false its de- 
tection may be a matter of very great difficulty, and that 
the temptation to resort to this as a spurious defense may 
be very great, especially in cases of importance. ‘These 
are considerations attendant upon this defense which call 
for some special suggestions upon the part of the court. 
These are that while you are not to hesitate at giving 
this as a defense full weight, that conclusive effect to 
which, when established, it is justly entitled, either as 
entirely satisfying you of the innocence of the defendant 
or as creating the reasonable doubt which entitles the de- 
fendant to an acquittal, still you are to scrutinize the 
testimony offered in the support of an alibi with care, 
that you may be satisfied that a fabricated defense is not 
being imposed upon you. 

“10. The court instructs you that the defendant, Wiil- 
iam Henry, to establish an alibi, must not only show that 
he was present on the south side of the Republican river, 
between the towns of Franklin and Riverton, in Franklin 
county, state of Nebraska, at the time when the murder 
was committed at Bower post-office, Jefferson county, 
Nebraska, but also that said William Henry was at some 
point between the said towns of Franklin and Riverton, in 
Franklin county, Nebraska, such a length of time that it 
would be impossible for him to have been at Bower post- 
office, Jefferson county, Nebraska, where the murder was 
committed. 

“11, The court instructs you that a defendant, to estab- 
lish an alibi, must not only show he was present at some 
other place about the time of the alleged crime, but also 
that he was at such other place such a length of time that 
it was impossible for him to have been at the place where 
the crime was committed.” 

The inquiry, in the absence of a bill of exceptions, is 
whether the foregoing instructions are applicable to any 
evidence admissible to support the charge of the informa- 
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tion. It was said in Casey v. State, 49 Neb., 408, that an 
alibi is a legitimate defense and should not be disparaged 
by the trial court, the sufficiency of the evidence for the 
purpose of establishing such defense being a question of 
fact for the jury. We are aware that instructions in sub- 
stantially the language employed in paragraph No. 9 
have received the approval of courts of the highest stand- 
ing. We are, however, unable to conceive of any sound 
reasons for cautionary instructions with respect to an 
alibi which do not apply with equal force to any other 
defense. Although it is true, as said by the district court, 
that an alibi “is a defense which has been frequently fab- 
ricated, that even when wholly false its detection may 
be difficult, and that the temptation to resort to it as a 
spurious defense may be great,” it is a fact, abundantly 
attested by the observations of every judge experienced 
in the administration of the criminal law, that attempts 
to fabricate self-defense as a justification, or to simulate 
insanity as an excuse, are not less frequent or successful 
than like impositions with respect to an alibi. Instruc- 
tion No. 9 would, it is conceded, be defensible in those 
jurisdictions where it is permissible, in charging the jury, 
to comment upon the evidence. But that it is within the 
province of the judge under our practice, by means of 
cautionary instructions, to discredit a particular defense 
or the evidence in support of a particular proposition we 
cannot admit, since witnesses are by no known rule of law 
or logic presumed. to be less truthful simply because they 
testify concerning analibi, In Sater v. State, 56 Ind., 378, 
it is said of an instruction of similar import that “Taken 
altogether it tends too strongly to cast suspicion upon an 
alibi as a defense, and to prejudice the minds of the jury 
against such defense. , It seems to have been intended, 
too, by it to lay down a more rigorous rule for the consid- 
eration of evidence tending to prove an alibi than was 
required as to the other evidence in the cause.” (See, also, 
to the same effect, Line v. State, 51 Ind., 172; Spencer v. 
State, 50 Ala., 124; Simmons v, State, G1 Miss., 243; Nelms 
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v. State, 58 Miss., 362; Darcson v. State, 62 Miss., 241; 
Murphy v. State, 31 Fla., 166; People v. Kelly, 35 PAG [N. 
Y.], 295.) 

We are also of the opinion that the court erred in giv- 
ing instructions numbered 10 and 11, by which the bur- 
den was imposed upon the accused of proving his pres- 
ence in Franklin county for such length of time that it 
was impossible for him to have been present at the com- 
mission of the homicide. It follows logically, if not nec- 
essarily, from the decisions of this court that the proof of 
an alibi is not required to cover the entire period within 
which the offense might possibly have been committed, 
but that the accused is entitled to an acquittal whenever 
the evidence is sufficient to create in the minds of the 
jurors a reasonable doubt of his presence at the commis- 
sion of the offense with which he stands charged. (Me- 
Lain v. State, 18 Neb., 154; Casey v. State, supra. See, 
also, Kaufman v. State, 49 Ind., 248; Stuart v. People, 42 
Mich., 255; Pollard v. State, 53 Miss., 410; State v. Jaynes, 
78 N. ‘Can, 504; Albritton v. State, 94 Ala., 76; Caffery v. 
State, 94 Ala., 76; Bennett v. State, 17 8. Ww. Rep. [Tex.], 
545; Beck v. State, 51 Neb., 106.) The attorney general, 
while not defending the instructions to which the fore- 
going criticism is directed, argues that the giving thereof 
is at most error without prejudice, in view of the fact that 
the rule was correctly stated in the general charge of the 
court. It is true, as counsel contend, that instructions 
should be construed together, and if when so considered 
they fairly embody the law of the case, the fact will af- 
ford no ground for reversal that one or more of the ex- 
pressions used, separately construed, might appear to be 
erroneous. (St. Louis v. State, 8 Neb., 405; Murphy v. 
State, 15 Neb., 383; City of Lincoln v. Smith, 28 Neb., 762; 
Debney v. Stute, 45 Neb., 856.) The rule thus stated is, 
however, but a modification of the doctrine recognized 
in all jurisdictions, that the giving of inconsistent and 
contradictory instructions with respect to a material 
proposition is reversible error, since it is, in general, im- 
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possible to determine whether the jury in their delibera- 
tions have followed the good or the bad one. Or, to use 
the language of NorvAL, J., in First Nat. Bank of Denver 
v. Lowrey, 36 Neb., 290, “An erroneous instruction is not 
cured by the mere giving of another on the same subject 
contradicting it.” ‘To the same effect, also, are Wasson v. 
Palmer, 183 Neb., 377; Frederick v. Ballard, 16 Neb., 559; 
Carson v. Stevens, 40 Neb., 112. And the rule applied in 
the cases cited is especially applicable to the case of an 
erroneous specific direction following a correct general 
instruction. (Pittsburgh, Cr & St. L. I. Co. v. Krouse, 30 O. 
St., 222.) The giving of instructions 10 and 11 is error 
requiring a reversal of the judgment, whatever may have 
been the evidence tending to prove the alibi relied upon, 
since to no conceivable state of facts can the direction 
therein be held applicable. 
REVERSED. 


NATIONAL BANK OF BATTLE CREEK, MICHIGAN, V. J. L. 
MILLER ET AL, 


Fivep Aprin 21,1897. No. 7207. 


1. Res Judicata: NoTE: ConsipERATION. Defendants held not estopped 
by a former judgment pleaded to allege the failure of considera- 
tion for the notes sued on. 


2. Negotiable Instruments: Fraup: AcTion By INDORSEE: BURDEN OF 
Proor. Where, to an action upon a promissory note by an indorsee 
thereof, the defense interposed is fraud or illegality in the incep- 
tion of the contract, the burden is upon the plaintiff to prove that 
he is a bona fide holder for value, but where the only defense is the 
failure of consideration, or the like, the burden is upon the defend- 
ant to overcome the presumption that the note was transferred 
before due for value in the usual course of business. (Violet v. 
Rose, 39 Neb., 660; Kelman v. Calhoun, 43 Neb., 157.) 


Error from the district court of York county. Tried 
below before Batss, J. Reversed, 
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George B. France, for plaintiff in error. 
F.C. Power, contra. 


Post, C. J. 


This was an action by the plaintiff in error, the Na- 
tional Bank of Battle Creek, Michigan, in the district 
court for York county upon two promissory notes exe- 
cuted by the defendants therein, J. L. Miller and M. G. 
Koons, for $175 each, under date of July 29, 1885, and 
payable to the order of Nichols, Shepard & Co. The de- 
fendants answered alleging failure of consideration and 
breach of the warranty of a certain separator and steam 
power for which the notes in suit, with four others of 
like amounts, were given. The plaintiff replied alleging 
(1) the purchase of the notes described in good faith be- 
fore the maturity, for value, in the usual course of busi- 
ness; (2) that the defendants, on the 10th day of April, 
1889, in an action then pending in said district court, 
wherein the said Nichols, Shepard & Co. were plaintiffs, 
recovered judgment for the identical breach of warranty 
herein alleged as a defense. A trial of the issues thus 
joined resulted in a verdict and judgment for the defend- 
ants, from which the plaintiff prosecutes error. 

In the printed briefs submitted by counsel is found an 
exhaustive discussion of the doctrine of res judicata as 
applied to the facts of this case, each party relying upon 
the judgment rendered in the former suit as an estoppel. 
It is, however, in the view we take of the record, unneces- 
sary to examine that question at length in this connec- 
tion, since whatever may. be the effect of that adjudica- 
tion upon the right of the plaintiff to maintain this action, 
it is certainly not available as an estoppel against the 
defendants. It is sufficient, without setting out the 
pleadings introduced in evidence, that the ground upon 
which defendants successfully resisted the former action 
was that the machine above described was entirely worth- 
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less, and that the consideration for said notes had in con- 
sequence thereof wholly failed. True, there was in that 
case a counter-claim for freight paid and for time and 
money expended in attempting to operate the machine 
in question, upon which there was a verdict and judgment 
for the defendants therein in the sum of $200. There 
was no claim on account of the notes here involved, which 
were, by the charge of the court, also in evidence, ex- 
pressly excluded from the consideration of the jury. Had 
defendants in that action-sought by means of their coun- 
ter-claim to recover the amount of these notes on the 
ground that they had been negotiated or otherwise con- 
verted by Nichols, Shepard & Co., there would have ex- 
isted a more substantial foundation upon which to rest 
the claim of estoppel as against them. But it cannot, 
upon the record as made, be seriously contended that the 
former judgment is conclusive of the question of the con- 
sideration for the notes which are the subject of this 
action. , 

Among the instructions given by the court on its own 
motion, and to which exception was taken by the plaint- 
iff, is the following: “Under the issues as joined by the 
pleadings the burden of proof is upon the plaintiff to 
prove by a preponderance of the evidence that before the 
said notes became due and payable, and for a valuable 
consideration, the said Nichols, Shepard & Co. sold, in- 
dorsed, assigned, and transferred said notes to the plaint- 
iff; that said notes have not been paid, and that the 
plaintiff is an innocent holder thereof.” The foregoing 
instruction is in direct conflict with the rule asserted in 
Violet v. Rose, 39 Neb., 660, and Kelman v. Calhoun, 43 Neb., 
157, viz., where to an action on-a promissory note by an 
indorsee thereof the defense interposed is fraud or ille- 
gality in the inception of the instrument, the burden is 
upon the plaintiff to prove that he is a bona fide holder for 
value, but where the defense is the failure of considera- 
tion, or the like, the burden is upon the defendant to over- 
come by proof the presumption that the note was trans- 
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ferred before due for value in the usual course of business. 
The rule thus stated was announced after a careful re- 
view of the decisions of this court, and is without doubt 
_the essence of previous utterances on the subject. It 
follows that in giving the instruction quoted the district 
court erred, for which the judgment must be reversed 
and the cause remanded. 
REVERSED. 
Norvau, J., not sitting. 


CHICAGO LUMBER COMPANY, APPELLEE, Vv. CHARLES AN- 
DERSON Ft AL, IMPLEADED WITH MAX WINTHER, 
APPELLANT. 


Fitep APRIL 21, 1897. No. 7239. 


1. Subrogation. The right of subrogation must in every case rest upon 
some recognized subject of equitable cognizance. (Bohn Sash & 
Door Co. v. Case, 42 Neb., 281.) 


2. Mechanics’ Liens: Morrcaces: Priortrims. Evidence examined, 
and held to sustain the decree appealed from. 


APPrEmaL from the district court of Douglas county, 
Heard below before FERGUSON, J. Affirmed. 


Kennedy, Gilbert & Anderson, for appellant. 
Bartlett, Baldrige & De Bord, contra. 


Post, ©. J. 


This was an action by the plaintiff, the Chicago Lumber 
Company, in the district court for Douglas county, to fore- 
close an alleged mechanic’s lien upon the north 36 2-3 feet 
of lot 4 and the south 36 2-3 feet of lot 3, Winther’s subdi- 
vision of lot 60, Oklahoma Addition to the city of Omaha. 
To said action Charles Anderson, who owns the legal title 
of the property described, his wife, Mary Anderson, Pat- 
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rick 8. Casey and wife, Max Winther, the Mutual Invest- 
ment Company, the Michigan Mutual Life Insurance 
Company, the Kennard Glass & Paint Company, P. C. 
Christainson, and Alexander McCargar were made de- 
fendants. the allegations of the petition are, in sub- 
stance, that the plaintiff company, on the 7th day of Janu- 
ary, 1891, and at divers times between said date and the 
30th day of May following, furnished and delivered to the 
said Charles Anderson upon said premises, pursuant to a 
verbal contract previously made, lumber and other build- 
ing material, particularly described, of the value of 
$1,045.68, and of which there remains due and unpaid a 
balance of $814.53. Also, that the plaintiff, on the 2d 
day of July, 1891, and within four months after the fur- 
nishing of such material, filed in the office of the register 
of deeds of Douglas county an itemized account thereof, 
duly verified, and claiming a lien upon said premises for 
the aforesaid balance. Answers were in due time filed 
by the several defendants, of which that of Winther alone 
calls for notice in this connection. Said defendant, after 
a statement which is in effect a general denial, alleges 
the execution to him of a purchase money mortgage upon 
the premises by one Musselman, under date of ebruary 
28, 1887, to secure the note of the mortgagor named, in ~ 
the sum of $1,312. He further alleges that on the 28th 
day of January, 1891, the defendant Anderson, who had 
by mesne conveyances acquired title to the mortgaged 
premises, represented to him that he, Anderson, was de- 
sirous of securing a loan from the Mutual Investment 
Company for the purpose of enabling him to improve said 
property, but that he was unable to obtain such loan on 
account of the aforesaid prior mortgage, then of record; 
that said Anderson further represented said property to 
be free from liens, except the mortgage aforesaid; that, 
relying upon said statement, he accepted in lieu of the 
said prior note and mortgage, on which there was a bal- 
ance of $600 then due, the three notes of Anderson for 
$200 each, payable in one, two, and three years after date, 
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secured by mortgage of ever date therewith, and at the 
same time canceled and satisfied of record the mortgage 
herein first described. The sole purpose of the transac- 
tions above noted was, as he alleges, to enable Anderson 
to consummate the desired loan by means of a first mort- 
gage, and, in the language of the pleader, “his said debt 
remains due as aforesaid, and said mortgage given to 
secure its payment is a valid and first subsisting lien 
upon said property and each parcel thereof * * * 
superior to any lien of the plaintiff and each and all of 
the defendants except the Mutual Investment Company.” 
The district court, upon a final hearing, found generally 
for the plaintiff, and by its decree adjudged the me- 
chanie’s lien above described to be prior in equity to 
Winther’s mortgage, and from which the latter alone 
appeals, ; 
As we understand the contention of appellant, it is 
that the transaction of January 28 amounted to no more 
than a mere change of the evidence of indebtedness, 
whereby Anderson’s own obligation was substituted for 
the Musselman note and inortgage, which the former had 
expressly assumed, and that by an application of the 
doctrine of equitable subrogation the last mentioned 
security should, for the purpose of this controversy, be 
regarded as a continuing lien. But the right of subroga- 
tion, it has been said, must in every case rest upon some 
recognized subject of equitable cognizance. (Bohn Sash 
é Door Co. v. Case, 42 Neb., 281; Scieroe v. Homan, 50 Neb., 
601.) ‘ested by that rule, the claim of appellant appears 
to be without merit. His act in releasing the prior mort- 
gage, whether prompted by a purpose to strengthen his 
security by means of the contemplated improvement or 
a desire to accommodate Anderson, was altogether vol- 
untary on his part. True, it is alleged that Anderson 
represented the premises to be free from incumbrance 
aside from the Musselman mortgage. But it is not 
charged that the appellant relied upon such statement; 
or that he was ignorant of the fact that a lien had in fact 
15 
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attached in favor of the plaintiff as against Anderson by 
the delivery upon the premises of material exceeding 
$600 in value; nor is he more fortunate in his proof. 
There is, indeed, no evidence in the record tending to 
prove that the transaction in question was other than 
that which, upon its face, it purports to be, viz., the pay- 
ment and discharge of Musselman’s indebtedness and the 
creation of a new lien for the amount due from Anderson 
to appellant. There is also another view of the transac- 
tion which is fatal to appellant’s claim. It is conceded 
throughout that his lien is subordinate to the mortgage 
of the Mutual Investment Company, and is alleged by 
him that the advancement by the latter was made npon 
the express agreement that the mortgage given therefor 
should be a first lien upon the premises. It is, however, 
undisputed vhat the plaintiff had at the time in question 
a valid second lien thereon for the price of material pre- 
viously delivered under its contract with Anderson. It 
results, therefore, that appellant, by agreeing that his 
mortgage should be second to the mortgage of the invest- 
ment company, impliedly consented that it should be 
subject also to the plaintiff’s lien. It follows that the 
decree should be 
AFFIRMED. 


JOSEPH W. MERRILL V. DAVID F. WILLIS.. 
Fivep Aprit 21,1897. No. 7231. 


1. Landlord and Tenant: ABANDONMENT BY TENANT: REMEDY. A land- 
lord is not, upon the abandonment of the demised premises by the 
tenant in violation of his contract, required to relet for the pro- 
tection of the latter, but may at his election suffer the premises to 
remain vacant, and recover his rent for the remainder of the 
term by means of an action on the lease. 


Allen v. Saunders, 6 Neb., 436, distinguished. 


N 


SRROR from the district court of Gage county. Tried 
below before BusH, J. Affirmed. 
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A. D. McCandless, for plaintiff in error. 


C. 8. Otis and H. O. Kretsinger, contra, 


Post, C. J. 


The defendant in error, Willis, by written indenture, 
bearing date of January 25, 1892, leased to Merrill, the 
plaintiff in error, lot 7, in block 6, Casebeer’s Addition 
tto the city of Blue Springs, for the term of one year at 
the agreed rate at $7 per month, payable monthly in 
advance. Merrill went into possession under said lease 
and occupied the demised premises for the period of two 
months, at the expiration of which time he abandoned 
the same without Willis’ consent. In an action on the 
lease for the balance of the rent reserved, upon the ex- 
piration of the term, Willis recovered judgment, from 
which Merrill prosecutes error. The undisputed evi- 
dence is that Willis refused to accept the proffered sur- 
render, and that on being advised by Merrill of his inten- 
tion to abandon the premises at once, notified the latter 
that he would look to him for the rent in accordance with 
the terms of the lease. There was on the trial below evi- 
dence introduced tending to prove the refusal of Willis 
to relet the premises for the unexpired term. The court, 
however, held that the doctrine of avoidable conse- 
quences was not applicable to the facts of the case, and 
that a lessor is not required to relet for the protection of 
a lessee who has, without his consent and without justifi- 
cation, abandoned the demised premises, and which rul- 
ing presents the only question for determination at this 
time. 

We are, by counsel for plaintiff in error, referred to 
Allen v. Saunders, 6 Neb., 436, as opposed to the rule as- 
serted by the trial court. The turning point of that case 
was, however, not the duty of the lessor to relet, but the 
qualification of an instruction, otherwise satisfactory to 
both parties, to the effect that the plaintiff therein was 
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not required to let to a tenant whose business would per- 
manently injure the property. What is there said re- 
specting the duty of the lessor to relet for the protection 
of the lessee must accordingly be regarded as obiter 
merely, and not decisive of the question here involved. 
It follows from the foregoing observations that the ques- 
tion is in this case an open one fur consideration upon its 
merits. The rule sanctioned by the decided weight of 
authority, if indeed there can be said to be a diversity of 
opinion on the subject, is that the landlord may in such 
case, at his election, relet the premises npon the aban- 
donment thereof by the tenant, in which case the measure 
of his damage will be the agreed rental less the amount 
realized on account of such reletting; or he may permit 
the premises to remain vacant until the end of the term, 
and recover his rent in accordance with the terms of the 
lease. (See Hayward v. Ramge, 33 Neb:, 836; Schuisler v. 
Ames, 16 Ala., 73; Tully v. Dunn, 42 Ala., 262; Rice v. 
Dudley, 65 Ala., 68; Ledoux v. Jones, 20 La. Ann., 5389; Mill- 
ing v. Becker, 96 Pa. St., 182; Randall v. Thompson, 1 Tex. 
App. Civ. Cas., sec. 1102; Rispini v. Porta, 89 Cal., 464; 
Clendinning v. Lindner, 30 N. Y. Supp., 543; Underhill v. Col- 
lins, 182 N. Y¥., 269; Bowen v, Clarke, 30 Pac. Rep. [Ore.], 
430.) he direction in favor of the plaintiff was accord- 


ingly right and the judgment will be 
AFFIRMED, 


T, A. Saaw & COMPANY V. ROBINSON & STOKES COMPANY 
BL AL. 


Fitep Apri 21,1897. No. 6997. 


1. Appeal and Error: ELecTIon or REMEDIES. When a case, in its 
nature appealable, is brought into this court for review, the filing 
of a petition in error will be construed as an abandonment of an 
attempted appeal from the same judgment or decree. 
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2. Review: OnssEcTIons Not RaIsED BELow. An objection on the 
ground that the finding and judgment complained of are unsup- 
ported by the evidence will not, on petition in error in this court, 
be considered unless presented to the district court by means of 
a motion for a new trial, and a ruling had thereon. 


Morion for rehearing of case reported in 50 Neb., 403. 
Rehearing denied. 


Duffie € Van Dusen, for the motion, 


Post, C. J. 


Since the filing of the opinion in this cause, which will 
be found in 50 Neb., 403, we are reminded by counsel for 
Shaw & Co. that in addition to the question there decided, 
viz., the right of an insolvent corporation to prefer one 
creditor to the exclusion of others, they claim priority as 
against May Bros. on the ground that their lien upon the 
fund in controversy was acquired by means of the gar- 
nishee process, befvre the execution of the assignment of 
the Robinson & Stokes Company to the latter. An ex- 
amination of the record in connection with their motion 
for a rehearing proves the suggestion of counsel to be well 
founded. The proposition now contended for was urged 
in the first brief filed herein, although overlooked in con- 
sequence of the overshadowing importance of the other 
question presented, and to which alone the able oral ar- 
guments were directed. Briefly stated, the contention is 
that the assignment to May Bros., although authorized 
by a vote of the directors of the Robinson & Stokes Com- 
pany, November 15, 1892, and bearing date of the day 
aforesaid, was not in fact executed or accepted by said 
assignees until several days thereafter, and not until after 
the rights of Shaw & Co. had attached under and by 
virtue of the garnishee process. 

We observe that Shaw & Co. are, by their motion for a 
rehearing and brief in support thereof, designated as ap- 
-pellants; but, assuming a proposition as to which we 
entertain a doubt, viz., that an appeal will lie from a judg- 
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ment or order of the character here involved, the record 
was not filed in this court within the six months allowed 
in order to secure a review by that means. It appears 
also from the record that said parties have filed a petition 
in error, in which they assign eleven distinct and separate 
grounds for the reversal of the judgment below. They 
will, therefore, be held to have abandoned any attempt 
to appeal, and to have elected to prosecute their petition 
in error. (Burke v. Cunningham, 42 Neb., 645; Woodard v. 
Baird, 43 Neb., 310.) In the petition of intervention by 
May Bros. is alleged the assignment to them, under date 
of November 15, and in the petition subsequently filed 
by Shaw & Co. it is alleged that “on or about November 
16, 1892, the said Robinson & Stokes Company assigned 
and transferred to the Commercial National Bank, Anas- 
tacia Burnett, May Bros., and the National Bank of Com- 
merce notes and accounts, the value of which these inter- 
venors are unable to state.” On July 26, 1893, the cause 
came on for hearing upon the petitions of intervention, 
without other pleadings, which resulted in a general find- 
ing for May Bros., and an order directing the receiver to 
pay over to them any balance of funds in his hands, the 
proceeds of the estate of the Robinson & Stokes Company, 
after deducting necessary costs and expenses of adminis- 
tration, to which order Shaw & Co. excepted, and at their 
request were allowed time within which to prepare and 
serve a bill of exceptions. 

The hearing above mentioned was, as we have seen, 
brought on by the motion of May Bros., but evidently in- 
volved the merits of the petitions of intervention, by 
which alone the parties thereto had a standing in court. 
There was, it will be observed, no issue made by the 
pleadings respecting the date of the execution or the 
validity of the assignment to May Bros. It is, however, 
urged at this time that the cause was tried below upon 
the theory that the actual date of said instrument was in 
issue, and that it should be so regarded for the purpose 
of this proceeding. Parties will, as a rule, for the pur- 


s 
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pose of review in this court, be restricted to the theory 
upon which the cause is prosecuted or defended in the 
trial court (Smith v. Spaulding, 40 Neb., 339; Smith ». 
Phelan, 40 Neb., 765; Moline, Milburn & Stoddard Co. »v. 
Wood, 49 Neb., 869), although we are not aware that the 
rule thus stated has ever been so far extended as to sup- 
ply allegations essential to the statement of a cause of 
action or defense. But it is unnecessary to further pur- 
sue the subject in this connection, since the motion for a 
rehearing must be decided on other grounds. 

This is, as we have seen, a proceeding in error by which 
it is sought to reverse the final order complained of on 
the sole ground that the finding, upon the evidence ad- 
duced, should have been in favor of Shaw & Co. instead 
of May Bros. The question of the sufficiency of the evi- 
dence was not, however, so far as the record discloses, 
suggested to the district court by means of a motion for 
a new trial. The necessity for such a motion, in order 
to secure a review on error by this court of the evidence 
upon which is based the finding or judgment below, has 
been many times asserted (Joiner v. Van Alstyne, 20 Neb., 
579; Carlow v. Aultman, 28 Neb., 672; Miller v. Antelope 
County, 35 Neb., 287; Jones v. Haycs, 36 Neb., 526; Losure 
v. Miller, 45 Neb., 465; Hansen v. Kinney, 46 Neb., 207); 
and that rule is, as will be observed from an examination 
of the cases cited, applicable alike to decrees in equity 
and judgments at law. Motion for 


REHEARING DENIED. 


CHICAGO, BuRLINGTON & QUINCY RAILROAD COMPANY V. 
EMAN J. SPIRK ET AL, 


FILED APRIL 21,1897. No. 7069. 


1. Pleading. Motion To StRikE Out OBJECTIONAL STATEMENTS. A 
motion to strike matter out of a pleading should refer specifically 
to the alleged objectionable statement. If the motion includes 


~~ 
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matter which is pertinent with that which is objected to as im- 
pertinent, and they might have been separated, the motion must 
be overruled. 


——-—: OBJECTION To PETITION. Where the objection to a petition, 
that it does not state a cause of action, is not interposed until 
after the commencement of the trial of the case, the pleading will 
be liberally construed and if possible sustained. 


———: ACTION FoR EJECTING PASSENGERS FROM Train. The peti- 
tions, in the cases at bar held to state causes of action. 


Review: Evipence. Findings of a jury made on consideration of 
conflicting evidence will not be disturbed if there is sutticient evi- 
dence in their support. 


Carriers: WroncrunL EJECTION oF PASSENGERS: REMEDIES. Parties 
Tightfully on a railroad train by virtue of a contract for their 
earriage to an agreed destination, and who are wrongfully ejected 
before the journey is completed, may sue for a breach of the con- 
tract, or in an action ex delicto for tort or negligence of the carrier. 


i Breach of Contract: MEAsuRE oF Damaces. If for a breach of the 


contract, the measure of the damages will be such as may fairly 
be considered as arising naturally, or in the usual course of things 
from the breach, or such as may reasonably be supposed to have 
been in contemplation of the parties to the contract when it was 
made, as the probable results of its breach. (Hadley v. Baxendale, 
9 Exch. [Eng.], 341.) : : 


Torts: NEGLIGENCE: MrasurE or DaMAGEs. If for the tort or negli- 
gence, the measure of damages will be compensation for all inju- 
ries which are directly caused or fiow from the wrongful act or 
acts. 


. Carriers: WRONGFUL EJECTION oF PASSENGERS. Held, That the evi- 


dence in these cases sustains findings that the defendants in error 
were as passengers in a car and on a train which did not stop at 
the station, their purposed destination, to which the tickets they 
had purchased entitled them to be carried; that they were uot so 
situated by reason of their own negligence but the negligence of 
the company or its employes. 


: MEASURE OF DAMAGES. "Where passengers on a rail- 
road train which does not stop at the station to which their tick- 
ets entitled them to be carried, and their being so situated is not 
the result of their own negligence but that of the company or its 
employes, were ejected from the train by the conductor and other 
employes of the company in obedience to a rule of the company 
for the guidance of the conductor in such cases, at a station other 
than the one to which they were to be carried, the company is 
liable in an action ea delicto for all damages which result or flow 
directly from the negligence, . 
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: Review. Whether the negligence is the 
proximate cause of injuries is ordinarily a question of fact for 
the jury, but if its finding in that regard is manifestly wrong it 
will be set aside. 


10, ———: ———-: 


1. 


. Some of the injuries alleged in this case,— 
incidents of a trip across the prairie,—held, not to directly result 
or flow from the negligence or wrongful acts of the plaintiff in 
error, and hence not to be within the measure of damages appli- 
cable here. 


ERROR from the district court of Saline county. Tried 
below before Hastinas, J. Reversed. 


The opinion contains a statement of the case. 


J. W. Deweese and F. I. Foss, for plaintiff in error: 


The petition nowhere alleges that the plaintiffs took 
passage on a train that was scheduled to stop at the sta- 
tion of Haigler, to which point they held tickets. Nor 
does it allege that the train on which they took passage 
would or should stop at said station under any rule or 
regulation of the railroad company. The petitions were 
therefore defective. (Ohio & M. 2. Co. v. Hatton, 60 Ind., 
15; Pittsburg, C. & St. L. R. Co. v. Nuzwm, 50 Ind, 141; Ohio 
& M. R. Co. v. Applewhite, 52 Ind., 540; White v. Evansville 
de. Co., 33 N. E. Rep. [Ind.], 275; Chicago & St. L. R. Co. v. 
Bills, 104 Ind., 17.) 

It was the duty of the plaintiffs to inform themselves 
by proper investigation and inquiry whether the train 
on which they took passage would stop at the station of 
their destination. The railroad company had a right to 
regulate the running of its trains, arranging for the 
through fast trains to make only certain stops, and for 
other trains to run as local trains and make all the stops. 
It was the duty of the plaintiffs under the law to get off 
at some station before reaching Haigler where the train 
did stop, after being notified by the conductor that it 
would not stop at Haigler; or they might properly pay 
their fare from Haigler west to the next station at which . 
the train did stop, and stay on the train to such station, 
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(Chicago & A. R. Co. v. Randolph, 53 Tll., 515; Texas I. Co. 
vt. Ludlam, 57 Fed. Rep., 484; Beauchamp v. I. & GN. 
R. Co., 56 Tex., 239; Lake Shore & M. 8. R. Co. v. Pierce, 47 
Mich., 277; Platt v. Chicago d N. W. R. Co., 21 Am. & Eng. 
R. Cas. [Wis.], 319; Duling v. Philadelphia, W. & B. R. Co., 
6 Atl. Rep. [Md.], 592; Pittsturgh R. Co. v. Lighicap, 34 N. 
Ki. Rep. [Ind.], 248; Texas P. R. Co. v. White, 17 8. W. Rep. 
[Tex.], 419; Deitrich v. Pennsylvania R. Co., 71 Pa. St., 433; 
Chicago & EH. R. Co. v. Field, 34 N. E. Rep. [Ind.], 407; Sira 
v. Wabash R. Co., 21 8. W. Rep. [Mo.], 906; Pittsburgh R. 
Co. v. Klitch, 837 N. E. Rep. [Ind.], 560; Galveston, H. & 8. 
A. R. Co. v. Kimebrew, 27 S. W. Rep. [Tex.], 631; Church v. 
Chicago, M. & St. P. R. Co., 60 N. W. Rep. [S. Dak.], 854.) 

When the plaintiffs were notified that they were on 
the wrong train, and refused to get off when directed so 
to do by the conductor, they became trespassers and their 
forcible ejectment at Benkleman was rightful. (Atchison, 
T. &d S. F. R. Co. v. Gants, 17 Pac. Rep. [Kan.], 60; 
Calbraith v. Flemming, 27 N. W. Rep. [Mich.], 581; Pea- 
body v. Oregon R. & N. Co., 26 Pac. Rep. [Ore.], 1053; Ma- 
honcy v. Detroit City R. Co., 52 Am. & Eng. R. Cas. [Mich.], 
581; Chicago, St. L. & P. R. Co. v. Bills, 104 Ind., 15; Town- 
send v. New York C. & H. Rh. R. Co., 56 N. Y., 301.) 

Plaintiffs sought to recover damages and expenses sus- 
tained and incurred in going into the country after they 
were ejected. Such damages are too remote and con- 
tingent and do not in any manner relate to the contract 
made with the railroad company nor were they the prox- 
imate results of the alleged violation of the company’s 
contract. (Sira v. Wabash R. Co., 21 8. W. Rep. [Mo.], 905; 
Selleck v. Lake 8S. & M.S. BR. Co., 23 Am. & Eng. R. Cas. 
[Mich.], 340; Lewis v. Flint & P. M. R. Co., 54 Mich., 55; 
McLary v. Siouw City & P. R. Co., 3 Neb., 53; City of Crete 
v. Childs, 11 Neb., 253.) ; 


Webster, Rose & Fisherdick and J. H. Grimm, contra: 


There was no prejudicial error in overruling the motion 
to strike from the petition the language attacked, (Balti- 
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more & O. Rk. Co. v. Bambrey, 16 Atl. Rep. [Pa.], 67; Head v. 
Georgia P. R. Co., 79 Ga., 359.) 

The plaintiff had a right to assume that all of defend- 
ant’s agents understood their duties and would perform 
them; and if he performed his he could stand upon his 
contract, and upon his relation as passenger, which the 
contract generated. (Alabama G. 8S. R. Co. v. Heddleston, 
3 So. Rep. [Ala.], 58; South d N. A. R. Co. v. Huffman, 76 
Ala., 496.) 

A passenger wrongfully evicted from a train does not 
forfeit his right of action against the road for his injuries 
merely by reason of having insisted, however strenuously, 
on his right to passage, and by having resisted the assail- 
ant who wrongfully expelled him. (Louisville, N. A. & C. 
I. Co. v. Wolfe, 27 N. E. Rep. [Ind.], 606; St. Lowis, A. T. R. 
Co. v. Mackie, 9 S. W. Rep. [Tex.], 451; Shepard v. Chicago, 
R.I.& P. R. Co., 41 N. W. Rep. [Ia.], 564; Baltimore & O. 
R. Co. v. Bambrey, 16 Atl. Rep. [Pa.], 67; Chicago, St. L. é 
P. KR. Co. v. Bills, 20 N. E. Rep. [Ind.], 775; Sternberg v. 
State, 36 Neb., 307.) 


HARRISON, J. 


John and Eman Spirk commenced separate actions 
against the Chicago, Burlington & Quincy Railroad Com- 
pany to recover damages alleged to have accrued in their 
favor on account of their unlawful and wrongful expul- 
sion, prior to arrival at their destination, from one of the 
trains of the company, upon which they were passengers. 
The alleged causes of action had their origin in the same 
state of facts; hence after issues joined the causes were, 
on motion presented therefor, consolidated, the evidence 
introduced but once and the one jury returned a verdict 
thereon in each case favorable to plaintiffs. The com- 
pany has prosecuted error proceedings to this court. 

Before answer there was a motion interposed in behalf 
of the company, in each case, to strike out of the petitions 
certain portions thereof quoted in the motion. The re- 
fusal of the trial court to act in accordance with these 
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motions is the subject of one assignment of error. Ifthe 
matter sought to be stricken out of the pleadings con- 
tained anything immaterial, which we need not now de- 
cide, if it also contained any material averment or aver- 
ments, which it clearly did, it was proper to overrule the 
motions, and there was no error in so doing. There was 
no prejudicial or available error in the overruling of the 
motions to strike out disclosed by the record presented to 
this court. 

After the issues had been joined and the cases called 
for trial, at the inception of the introduction of evidence 
on behalf of defendants in error, counsel for the plaintiff 
in error objected to the reception of any evidence, on the 
ground that the facts stated in the petitions were insuf- 
ficient to constitute a cause of action. This was over- 
ruled; and the action of the court in this regard is as- 
signed and urged as error. Where, as in this case, the 
objection to the sufficiency of a petition, that it does not 
state a cause of action, is not interposed until on the trial, 
the pleading will be liberally construed, and if possible 
sustained. (Roberts v. Taylor, 19 Neb., 184.) Read and 
interpreted in accordance with the foregoing rule, the 
petitions herein were sufficient and not open to the criti- 
cism urged against them, viz., that it did not appear that 
defendants in error were at the time rightfully on the 
train from which they alleged they were ejected. The 
petitions disclosed that the defendants in error purchased 
tickets, which entitled them to a safe passage’on or over 
plaintiff in error’s road from a named starting point to a 
designated destination, and that they became passengers 
on said railroad accordingly, and took seats in the cars of 
plaintiff in error, to be carried to their journey’s end, and 
were carried directly toward their destination until a sta- 
tion called Benkleman, on the line of road, was reached, 
where they were unlawfully and forcibly ejected from the 
train or car in which they were riding. The foregoing is, 
in substance and in short, a statement of the portions of 
the pleadings attacked, and the averments were, we think, 
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sufficient to show a cause of action in favor of the parties 
seeking redress for alleged wrongs. 

The evidence discloses that the defendants in error 
were citizens and residents of Wilber, in Saline county, 
this state, that at the time of the trip, of which some of 
the incidents and circumstances form the basis of these 
suits, certain matters of business rendered it necessary 
that they go to Haigler, a station on the line of road of 
the company, plaintiff in error, to be there met by some- 
one, and be taken from there twenty-five or thirty miles 
across the prairie to meet a party or parties, with whom 
defendants in error had certain affairs to transact, or with 
whom they were to consult. The brothers called, accord- 
ing to the evidence of the company’s agent at Wilber, on 
him, separately, a short time prior to the projected travel, 
and made certain inquiries in regard to the arrangement . 
of the running of the trains by which they could reach 
their desired destination, and were furnished with the in- 
formation. On Saturday, June 10, 1893, they boarded a 
train of plaintiff in error at Wilber, paying their fare to 
Wymore to the conductor on the train; at the last men. 
tioned station they purchased tickets which entitled them 
respectively to a continuous passage to Haigler, and en- 
tered the train which was then standing at Wymore, and * 
which was the proper one for the portion of their journey, 
between Wymore and Oxford Junction, and it contained 
a chair car and a “Pullman,” which were destined to run 
through to Denver, Colorado, the other cars of this train 
going no farther than the junction at Oxford. The Pull- 
man and chair car, to which we have just referred, were 
to be and were attached to a “local” train which passed 
through Oxford Junction on its run from Chicago to Den- 
ver, and hauled by the local westward as far as McCook, 
where they were to be and were detached from the local 
and attached to another train, a through passenger train 
running between Chicago and Denver, to be taken to the 
latter place. This was known as the fast train, or flyer, 
and made but a few stops at any of the stations along the 
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route. The defendants in error were, at or prior to the 
arrival of the train on which they were passengers, at Ox- 
ford Junction, notified to change from the coach in which 
they were seated to the one in its rear, relatively to the 
position of the cars considered from the engine or forward 
end of the train, and they did so. Though there is some 
conflict as to this particular fact, we must conclude that 
the parties were so notified, and made the requested 
change, as this must have been of the findings of the jury 
and had ample support in the evidence; and further, it is 
borne out by the conditions then existing in regard to the 
_ ears in the train, and the proper one for them to be in, if 
they expected to go farther west from Oxford Junction, 
as this rear chair car which they were told to, and did go 
into and take seats, was the only one of that train, other 
than the Pullman, for passengers, which was to proceed 
farther west toward Denver from Oxford Junction. The 
chair car and Pullman were attached to the local train for 
Denver, and hauled by it to McCook, where they were de- 
tached, and taken up by the through or fast train, and be- 
came a part of it during the balance of the run to Denver. 
A porter who was on duty on the local train on this day, 
and in the chair car which had been taken into the train 
‘at Oxford Junction, while it was part of such train, to-wit, 
between Oxford Junction and McCook, was examined as 
a witness, and stated that it was of his duties to notify all 
passengers who were in the chair car, which had been at- 
tached at Oxford Junction, and who were going to sta- 
tions beyond McCook and intermediate points between 
there and Denver, to change from that coach to the one in 
front of it, which would continue to be part of the local 
train after it should have passed McCook; that he saw the 
defendants in error in the through chair car, and after as- 
certaining their destination to be Haigler, told them two 
or three times to go forward into the local coach, in order 
that they might be served as their tickets required. That 
they were thus notified, or in any other manner, or that 
they had or gained in any manner, any information of the 
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fact that it was necessary they should leave for another 
car than that into which they had gone as ordered at or 
prior to arrival at Oxford the defendants in error strenu- 
ously denied. As to this point there was evidence cor- 
reborative of that of the porter, but it is manifest that the 
jury must have determined it in favor of defendants in 
error, and while we are not satisfied that we should have 
agreed to such a conclusion in the first instance, as there 
was sufficient evidence in support of the finding, it will 
not be disturbed. 

On the particular date of the events which are of the 
subject-matters of this case the through or fast Denver 
train was, to use a general expression, behind time, and 
did not reach McCook until later than it was scheduled 
to be there, and the local train left McCook prior to and 
ahead of the through train, and continued in advance of 
it, so far as we are informed by the evidence herein of the 
relative movements of the two trains. The conductor 
who took charge of the “flyer” train at McCook went. 
through the cars and made, as is usual, an examination 
and disposition of the tickets of the passengers, and dis- 
covered the defendants in error and that they had tickets 
for Haigler as their stopping place, and immediately in- 
formed them that the train was not scheduled to stop 
there and would not; that they must leave the train at 
Benkleman, the last and nearest station east of Haigler 
at which the train would halt, or that they conld remain 
on until it reached a station in Colorado, beyond or west 
of Haigler, where the train would stop, the last condi- 
tional upon the payment of the fare from Haigler to the 
station beyond. They refused either alternative and 
demanded that the train be stopped at Haigler and they 
be aliowed to leave it; but this last they were informed 
could not be. When the train reached Benkleman a stop 
was made, and the conductor informed the defendants in 
error that he could not halt the train at Haigler, that 
they must get off where they then were or pay the fare 
from Haigler to the station beyond, at which the train 
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was scheduled to and would stop. The defendants in 
error refused to do either, and finally, after some parley- 
ing without any effectual results, the conductor, helped 
by other employes of the company, put the defendants in 
error out of the car and off the train. One of them (they 
were brothers), who was at the time sick and nervous, 
made little or no resistance. He says that the conductor 
“grabbed hold of me before I had a chance to take a sec- 
ond breath, and simply shoved me out. I was in poor 
health at the time and walked out. He had no trouble 
with me; he simply shoved me out on the platform and 
then went back and started on my brother.” The con- 
ductor testified on this subject: “He said he would not 
get off, that I would have to force him off; this John 
Spirk told me that I would have to force. him off, so T 
took hold of him and he walked out and did not make 
any resistance. He went out quietly until he got to the 
platform of the car, in the vestibule, and then he said he 
would not get off without his brother. I left him then 
and went back and got hold of his brother, and he re- 
sisted with all his might.” The other brother, as the 
conductor says, resisted to the extent, seemingly, of his 
ability, but was finally ejected. The train went on its 
way and the brothers were left in Benkleman. This hap- 
pened at between 1 and 2 o’clock on Sunday morning. 
The brothers went to a hotel in Benkleman, where they 
remained until about 1 o’clock P. M. of Sunday, when, 
having in the meantime secured a driver and livery team, 
they started and drove across the prairie forty or fifty 
miles to the land, their intended ultimate destination, 
which they had purposed reaching by way of Haigler. 
They arrived about 9 o’clock of Monday morning, having 
been forced, after driving until 11 o’clock at night, to 
camp and sleep, or attempt to, during the remainder of 
the night on the prairie. 

Counsel for the company, in arguments in relation to 
the measure of damages which should have been adopted, 
and in the enforcement of their complaint that the proper 
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rule in this particular was violated in the trial court, 
treat the action as predicated on a breach of the con- 
tractual rights of the defendants in error, created by the 
sales of the tickets to them by the company’s agent. 
There are allegations contained in the petitions which 
tend to support this position, but the petitions when read 
and construed as a whole, we think, state a cause of ac- 
tion sounding in the negligence or tort of the company, 
committed by or through its agents or employes. In the 
petitions the purchases of the tickets are alleged, and the 
consequent ensuing rights of the purchasers to be carried 
te Haigler; but these things and others are pleaded to 
show the inception and establishment of the positions 
of the parties to the action at the time of the occurrences 
which gave the rights of action, and not to show the con- 
tracts for carriage to Haigler and their breaches. The 
defendants in error had the right, no doubt, to elect to 
sue the company for breaches of its contracts to carry 
them to Haigler, or for the torts, the ejections from the 
train, and we are led to conclude, from the pleadings and 
evidence, that they chose the latter. It is necessary that 
this distinction be made, emphasized, and borne in mind, 
as the rules to be enforced on the subject of the damages 
allowable differ very materially. If the cases are to re- 
cover for breaches of contracts, then the rule would be: 
“Where two parties have made a contract, which one of 
them has broken, the damages which the other ought to 
receive in respect to such breach of contract should be 
either such as may fairly and substantially be considered 
as arising naturally—that is, according to the usual 
course of things—from such breach of contract itself, or 
such as may reasonably be supposed to have been in the 
contemplation of both parties, at the time they made the 
contract, as the probable result of the breach of it.” 
(Hadley v. Baxendale, 9 Exch. [Eng.], 341; Candee v. West- 
ern Union Telegraph Co., 34 Wis., 479.) In actions for torts, 
as a general rule, there is a liability for all injuries which 
directly flow or result from the wrongful act or acts of 
16 
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the wrong-doer, regardless of whether they might or 
might not have been foreseen or contemplated by him 
as probable to follow or flow from the doing of the act or 
acts. (Vosburg v. Putney, 80 Wis., 523; Brown v. Chicago, 
M. & St. P. R. Co., 11 N. W. Rep. [Wis.], 356.) 

It is urged on behalf of the plaintiff in error that it 
devolves on a prospective passenger to inform himself 
whether the train on which he proposes to take passage 
will stop at the station to which he is bound, and that it 
was the duty of defendants in error to ascertain and know 
whether they were aboard of the right train. Be this 
rule as it may, it could have no application here. These 
parties took the right train and proceeded on their jour- 
ney until they were directed, and properly so, by the em- 
ploye of the company whose duty it was to give such 
order, to go into a designated car of the train, which they 
accordingly did, and there they remained, having, as the 
jury determined, received no other or further orders in 
regard to changing to another car, though it was of the 
duties of an employe, who testified and so stated, to, at a 
subsequent stage of their trip, inform them of a necessary 
change to a car which would be of the local train, which 
would stop at their destination. In view of these and 
facts of similar import, it must be said that the defend- 
ants in error were in the through or wrong car by direc- 
tion or negligence of the company, and not of their own 
volition or want of care; hence, whatever subsequently 
happened to them by reason of their being in the wrong 
car was not of their blame; but the direct consequences, 
if injurious to them, must be borne or compensated by 
the blamable one, the company. It is said that a rail- 
road company may make and enforce all reasonable rules 
and regulations for the operation of the road, including 
the running of trains, and that certain of them shall not 
stop except at such and so many of the stations on the 
line of road as may be designated by the company. It is 
also said that it was of the rules of the plaintiff in error, 
in force at the date herein involved, that the through 
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train to Denver should not stop at Haigler, and that the 
conductor was in duty bound to observe this. Conceding 
the rule by way of argument, and it was proven that the 
train was scheduled to run without stopping at Haigler, 
then the conductor had no choice but to insist that the 
defendants in error leave the car at Benkleman, or be 
carried to the first scheduled stopping station beyond 
Haigler, and pay their fare from Haigler to the place be- 
yond; and when they refused, to order them out at Ben- 
kleman, and if they did not go, to put them off the train, 
using only such force as was absolutely or reasonably 
necessary to effect the purpose; but, notwithstanding the 
conductor might so do, it did not relieve the company of 
its liability to answer to any resulting damages. As we 
have seen, it was to blame for their being in the wrong 
car, and subject to its rule in regard to the running of the 
through train; hence, any damages directly resulting 
from the enforcement of the rule became its liabilities. 
‘By objections to certain of the paragraphs of the charge 
to the jury, and the offer of an instruction with a request 
that it be given, which was refused, to all of which ex- 
ceptions were noted, and the actions of the trial court in 
regard to which were duly assigned for error, the ques-_ 
tion was raised that the alleged journey of forty or fifty 
miles across the prairie, and the consequent exposure 
to inclement weather and other inconveniences and 
hardships, should not have been submitted to the con- 
sideration of the jury as proper elements of damages. 
Undoubtedly, under the rule for the measurement of dam- 
ages in actions of the nature of which we have deter- 
mined these to be (ew delicto),—(for rule see 1 Sedgwick, 
Measure of Damages, 130, note),—it was competent to 
prove the trip out into the country, with its concomitant 
circumstances, if it and they were further shown to be 
necessarily and directly traceable to the ejection from 
the train, and directly consequent therefrom (Vosburgh 
v. Putney, supra; Brown v. Chicago, M. & St. P. R. Co., 
supra); and whether the ejection of the defendants in 
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error from the train was the proximate or direct cause, 
or directly produced the trip, and any damages arising 
therefrom, was, as it is ordinarily, a question of fact for 
the jury (Milwaukee & St. P. R. Co. v. Kellog, 94 U. S., 469; 
Patten v. Chicago & N. W. R. Co., 32 Wis., 524); but where 
the finding of the jury as to the proximate cause of an 
injury is manifestly wrong it will be set aside. The facts 
in the case at bar in relation to the trip made across the 
prairie and its attendant circumstances were undisputed. 
The defendants in error were left in Benkleman at about 
half past one o’clock on Sunday morning, and ascertained 
before going to the hotel, or early in the day (just which 
ig not clear from the evidence), that there would not bea 
train that would pass through Benkleman by which they 
could reach Haigler until at some time that night; they 
waited in Benkleman until 1 o’clock in the afternoon of 
‘Sunday and.then started with horses and vehicle, not to 
Haigler, where they were due and were to have and 
should have been carried by the company, and had ar- 
ranged to be met by some person, who was to take them 
cut some twenty-four or twenty-six miles from there to a 
piece of land which they desired, and it was the purpose 
of their trip, to inspect,—but across the prairie some 
‘forty-five or fifty miles, in a direction where there were 
but a few settlers and for a considerable portion of the 
distance no road, or but a poorly defined one. As a con- 
sequence of their late start for a journey of such length 
in the manner they made it, night came on before they 
had completed the trip, and they lost their way and were 
compelled to spend the night on the prairie, with nothing 
to sleep on or under except the buggy cushions and lap- 
robes, which they utilized for such purposes. We have 
no doubt that if it had been necessary for them to reach 
Haigler the night they were put off the train at Benkle- 
man, and pursuant to such necessity, and to attain their 
purpose, they had immediately continued their journey 
and accomplished it, that all injuries or damages spring- 
ing or resulting directly from the trip from Benkleman 
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to Haigler would have been recoverable; or had it been 
shown that it became necessary, in order to meet a busi- 
ness engagement or purpose at the land (to reach which 
was the ultimate design of the whole journey), to go di- 
rect from Benkleman to the land, and that this necessity - 
had been immediately or reasonably attempted, the at- 
tendant directly resulting damages might have been as- 
sessable herein; but for the parties to wait until more 
than half of the succeeding day’s light had expired and 
then start to travel the distance, and with existent con- 
ditions, such as in the natural course of events would 
almost necessarily cause a part of the trip to extend into 
the late evening or night, the consequent exposure and 
hardships do not come within injuries proximately or di- 
rectly flowing as consequences from the wrong of the 
company. Had there been evidence that the trip from 
Benkleman to the land was unavoidably necessary and 
must be made on that day, and that the start was delayed 
until late in the day for some sufficient reason, then it 
might still have been proper to submit the question to 
the jury; but there was no, such evidence, and we are 
forced to the conclusion that on the undisputed facts in 
respect to this trip from Benkleman to the land, the in- | 
cidental exposure and hardships, and resulting injuries 
to the defendants in error, were not within the proper 
measure of the damages in the cases at bar. (Indianapohs, 
B. & W. BR. Co. v. Birney, T1 Til., 391.) 

There are some complaints made of the information 
given to the jury in the charge of the trial court with ref- 
erence to the use of force by the conductor, or employes 
of the company, in ejecting the defendants in error from 
the train, but we think the objections to the charge in 
this particular are without merit, nor do we deem it 
necessary to comment on or discuss them at length at this 
time. 

For the errors committed, herein indicated, the judg- 
ments must be reversed and the causes remanded. 


REVERSED AND REMANDED. 
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PHa@NIx INSURANCE COMPANY OF HARTFORD V. WILLIAM 
H. WALTER ET AL. 


Finep Apri 21,1897. No. 7218. : 


1, Principal and Agent: OsTENSIBLE AUTHORITY. “Ostensible au- 
thority to act as agent may be conferred if the party to be charged 
as principal, affirmatively or intentionally, or by lack of ordinary 
care, causes or allows third persons to trust and act upon such 
apparent agency.” Thomson v. Shelton, 49 Neb., 644, approved and 
followed. 

2. :——~. “That the party to whom money due another is 
paid is not in possession of the instruments by which the indebt- 
edness is evidenced is not conclusive of the question of the au- 
thority, or lack of it, in the party receiving the money to collect 
it, but is a circumstance or fact to be considered in the determina- 
tion of such question.” Thomson v. Shelton, 49 Neb., 644, approved 
and followed. 


3. Review: ADMISSION OF EVIDENCE: HARMLESS Error. That imma- 
terial, illegal, or irrelevant evidence was admitted at the trial of 
a cause by a court without’the intervention of a jury furnishes ne 
sufficient reason for the reversal of the judgment. 


4. Mortgages: AUTHORITY oF AGENT TO WHoM PAYMENT Was MADE: 
FINDING FOR Morreacor SustaAinepD. The evidence examined, 
and held to sustain the findings of the trial court. 


Error from the district court of Webster county. 
Tried below before BEALL, J. Affirmed. 


Wright & Stout, for plaintiff in error. 
J. S. Gilham, contra. 


HARRISON, J. 


The plaintiff in error, on December 29, 1893, commenced 
this action in the district court of Webster county to fore- 
close a mortgage on certain real estate described in the 
petition, and to enforce the payment of a principal note 
in the sum of $800 and accrued interest thereon, also an 
amount of taxes which had been assessed against the real 
estate and paid by plaintiff to protect its security. In the 
answer there were pleaded, payment of the amounts 
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claimed by plaintiff, facts which it was claimed estopped 
plaintiff to prosecute its action, also that the premises 
mortgaged constituted the homestead of the mortgagors 
and that the mortgage in suit had been acknowledged 
before a notary public, who was the manager of the loan 
company of or through which the loan evidenced by the 
note and mortgage in controversy had been obtained; 
hence the instrument was invalid and unenforceable. The 
main and real issue in the case is whether or not payment 
of the indebtedness evidenced by the note and mortgage 
had beenmade. This is raised here under the assignment 
that there was not sufficient evidence to sustain the find- 
ings and judgment. This we will now examine. 

At the times of the transactions from which evolved 
the present suit there was in existence in Red Cloud, this 
state, what was known as the Nebraska & Kansas Farm 
Loan Company, the business of which is sufficiently in- 
dicated by its title or designation. There was in Hart- 
ford, Connecticut, a firm of loan brokers doing busi- 
ness under the name and style of George W. Moore & 
Co., their office and principal place of business being the 
city last named. Of this firm one James H. Tallman 
was an active working member, and the business of 
the firm was the purchase and negotiation of western 
and southern farm loans. The plaintiff was an insurance 
. company organized and existing under the laws of the 
state of Connecticut, with its principal office and place 
of business in Hartford. This insurance company had 
quite a large amount of money, a goodly sum of which it 
invested in farm loans. The mauner in which the busi- 
ness between the Nebraska & Kansas Farm Loan Com- 
pany and the firm of George W. Moore & Co. was con- 
‘ducted we will now state generally. At its inception, 
and until after the first two or three transactions (so it is 
stated by one witness who, during the greater portion of 
the time, was secretary of the loan company at Red 
Cloud), applications for loans were received from pros- 
pective borrowers by the company at Red Cloud, the se- 
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curity offered or land to be mortgaged was examined, 
and, if approved, abstracts of title were prepared, notes 
and mortgages drawn and executed, insurance policies, 
covering buildings on mortgaged premises and made pay- 
able to the mortgagees, were obtained, the mortgages re- 
corded, and all forwarded to George W. Moore & Co., at 
Hartford, for inspection and approval or rejection. For 
such as were approved a sum of money, in the aggregate 
of the sum evidenced by the mortgages, was placed in the 
Hanover National Bank at Hartford to the credit of the 
Nebraska & Kansas Farm Loan Company and by it re- 
ceived in the usual course of such affairs. In all transac- 
tions subsequent to the first two or three the instructions 
from the eastern firm were to the effect that as soon as 
any papers were completed and started for the east, the 
western company should draw upon the firm at Hartford 
for the amount of money represented or called for by the 
loans included and sent, and this course was adopted and 
followed in regard to all succeeding loans. The loans 
were all drawn payable to James H. Tallman, who, as we 
have said, was a member of the Hartford firm, and when- 
ever a loan was paid or its release became necessary, it 
was released by James H. Tallman, regardless of the then 
ownership of the mortgage to be released, or whether any 
sale or assignment of it had been made. The notes, in- 
terest coupons, and mortgages all stated that the pay- 
ments were to be made at the Mechanics Savings Bank 
of Hartford, Connecticut. The Nebraska & Kansas Farm 
Loan Company collected all interest as it became due on 
loans which had been effected through it, also the prin- 
cipal sums, when due and paid, and in doing these things 
sent out notices to the different parties debtors prior to 
the dates and informing them respectively of the matu- 
rity of the interest installments or principal sums as the 
case might be, attended to the payment of taxes when al- 
lowed by mortgagors to become delinquent, also procured 
renewals of insurance if policies on mortgaged premises 
were allowed to expire, and if notes and mortgages were 
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not paid when due they were transmitted to the company 
at Red Cloud for foreclosure if it became necessary. It 
was expected, as was usual in such cases, that the west- 
ern company would forward all moneys collected to the 
firm in Hartford, each one having a book or books in 
which an account was kept of or with each mortgage or 
loan, by names of parties and by number. When money 
was received by the Hartford firm it was applied in pay- 
ment of the coupons if interest, or mortgage if principal, 
for which it was intended, as indicated by letter accom- 
panying it, and in some instances the parties owning 
mortgages, to whom they had been sold by the eastern 
‘firm, received the money at its office. To others it was 
sent by draft, etc. In the case of the plaintiff, it appears 
it was taken to its office, it being close to that of the firm 
of brokers, and there delivered. In each instance the 
coupon or mortgage, as it might be, was obtained from 
the holder and transmitted by the eastern firm to the loan 
company at Red Cloud and by it sent or given to the bor- 
rower to whom it belonged. 

The note and mortgage in suit were executed of date 
October 21, 1885, and were due October 1, 1890, payable 
to James H. Tallman, and pursuant to the business ar- 
rangement hereinbefore noticed between the loan com- 
pany at Red Cloud and George W. Moore & Co., passed 
into the hands of the latter and were sold to the plaintiff. 
These, with a number of similar papers evidencing loans 
on Nebraska farms effected by the company at Red Cloud, 
and all of which had been transmitted to George W. 
Moore & Co., and by this firm sold and assigned to the 
plaintiff and held by it, and all collections of interest or 
principal, also incidental matters in regard to taxes and 
their payment, renewals of insurance, etc., were super- 
vised and performed by the firm of brokers and the Ne- 
braska & Kansas Farm Loan Company, pursuant to the 
plan inaugurated by them, some of the details of which: 
we have hereinbefore set forth. The assignment of the 
mortgage in question to plaintiff was not recorded in 
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Webster county,—the situs of the mortgaged land,—and 
the mortgagor had no knowledge of its existence or that 
the owner of the papers was other than Tallman, to whom 
they were in terms payable. The plaintiff never pre- 
sented either interest coupons or notes when due at the 
Mechanies Savings Bank at [Hartford, where they were 
made payable, but in each instance depended on receiv- 
ing the amounts due thereon in the manner we have pre- 
viously herein stated. The note and mortgage in suit 
matured, as to the principal sum, October 1, 1890, shortly 
prior to which date the mortgagor was notified of such 
fact by the loan company at Red Cloud, and to obtain the 
funds to pay the amount due, executed a mortgage paya- 
ble to the loan company, which, it appears, was after- 
wards sold, and the books of the company disclosed a 
credit to the mortgage in suit of the amount due thereon. 
About the Ist of October, 1891, a representative of the 
plaintiff called at the office of the loan company at Red 
Cloud, and as to what occurred at that time we will give 
an extract from the evidence of the then secretary of the 
loan company. 

Q. Do you know one E. B. Cook, manager of the loan 
department of the Phoenix Insurance Company, plaintiff? 

A. Thad aslight acquaintance with him. 

Q. When did you meet him? 

A. About the first of October. 

Q. What took place between you and him at that time? 

A. Well, he came into the office with another gentle- 
man, made himself known, and presented his credentials 
showing who he was, and asked if we had any money for 
him. I paid him some money [it appears in another por- 
tion of the evidence, about $400], and he wanted to know 
if we couldn’t pay him some more, and I told him no we 
couldn’t at that time; he commenced talking about these 
loans that the Phoenix Insurance Company had. He 
stated that they had an agent in this state, and wanted 
to know if it would be satisfactory to us to turn the busi- 
ness over to that agent. I told him as far as I was con- 
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cerned I would be glad to get rid of it. I think that was 
the first I knew the Phenix Insurance Company had any 
of these loans. 

The foregoing is a statement, in substance, of some of 
the salient facts shown in the evidence at the trial of this 
cause, and from their consideration in connection with 
other material, competent facts in evidence, some of 
which were similar in intent and effect, we are convinced 
that there was sufficient to sustain a finding that even if 
it may be said that the Nebraska & Kansas Farm Loan 
Company did not have specific authority from or was not 
agent in fact for the plaintiff in the collection of the 
amount due on the mortgage herein sought to be en- 
forced, it had ostensible authority to receive the money. 
(Reid v.. Kellogg, 67 N. W. Rep. [S. Dak.], 687; Thomson v. 
Shelton, 49 Neb., 644.) Ostensible authority is such as a 
principal intentionally, or by want of ordinary care, 
causes or allows a third person to believe the agent to 
possess. (Quinn v. Dresbach, 75 Cal., 159; 1 Parsons, Con- 
tracts, p. 44*; Kasson v. Noltner, 43 Wis., 650; Reid v. 
Kellogg, supra; Thomson v, Shelton, supra.) It is true that 
the note and mortgage were not in the hands of the loan 
company when it collected the money, and had not been 
at any time after their execution and transmission to 
George W. Moore & Co. at Hartford, but this was not 
conclusive of the fact of the existence of the authority 
to collect, but a fact or circumstance to be considered 
in connection with other matters of evidence bearing 
upon the subject. (Vhomson v. Shelton, supra.) The evi- 
dence was sufficient to sustain the finding of the trial 
court; hence it will not be disturbed. 

There are some further assignments of error argued in 

‘the briefs of counsel in reference to alleged errors com- 
mitted in the admission of evidence. This was a trial to 
the court, and if errors were committed in the admission 
of evidence, they are unavailable. That immaterial, il- 
legal, or irrelevant evidence was admitted at the trial of 
a cause by the court without a jury furnishes no sufficient 
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reason for the reversal of the judgment. (Stabler v. Gund, 
35 Neb., 648; Ward v. Parlin, 30 Neb., 376; Enycart ». 
Davis, 17 Neb., 228.) The judgment of the district court 
is 

AFFIRMED. 


PH@NIX INSURANCE COMPANY OF HARTFORD V. CHARLES 
F.. ROBINSON. 


Fitep Aprit 21,1897. No. 7219. 


Mortgages: AUTHORITY Or AGENT TO WiioM PAYMENT Was MaDE: 
Finpine ror MortTaacork SusTaAInep. (See Phenix Ins. Co. v. 
Walter, 51 Neb., 182.) 


Error from the district court of Webster county. 
Tried below before BEALL, J. Affirmed. 


Wright & Stout, for plaintiff in error. 
J. S. Gilham, contra, 


HARRISON, J. 


This action was instituted in the district court of Web- 
ster county to foreclose a mortgage on certain real estate 
situated in said county, and specifically described in the 
mortgage and in the petition filed in the action. The 
mortgage had been given to secure the payment of a 
negotiable bond or note and the coupons originally at- 
tached thereto. One of the defenses interposed was that 
of payment. The facts developed in the evidence intro- 
duced at the trial were very similar and to the like effect 
of those displayed in the case of Phenix Ins. Co. v. Walter, 
51 Neb., 182, in which a decision is filed at this time, | 
and the assignments of error argued present similar 
questions for adjudication. The conclusions reached 
and announced in that case are pertinent in and decisive 
of this. It follows that the judgment of the distriet court 
must be 

AFFIRMED. 
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PHGNIX INSURANCE COMPANY OF HARTFORD V. CLINTON 
A. HALE ET AL. 


Firep Aprit 21,1897. No, 7217. 


Mortgages: AUTHORITY oF AGENT TO WHOM PAYMENT WAS MADE: 
Frypina ror Morteacor SustaineD. (See Phanix Ins. Co. »v. 
Walter, 51 Neb., 182.) 


ERRorR from the district court of Webster county. 
Tried below before BEALL, J. Affirmed. 


Wright & Stout, for plaintiff in error. 
J.S. Gilham and I. MeNitt, contra. 


HARRISON, J. 


December 29, 1892, the plaintiff instituted this action in 
the district court of Webster county to foreclose a real 
estate mortgage executed and delivered by Clinton A. 
Hale and wife to one James H. Tallman, of Hartford, Con- 
necticut, to secure the payment of a coupon note or bond 
in the principal sum of $1,500 and its accompanying in- 
terest coupons. The mortgage and note were of date 
August 1, 1885, and were payable August 1, 1890. The 
papers evidenced one of a number of farm loans effected 
by the Nebraska & Kansas Farm Loan Company, of Red 
Cloud, Nebraska, and forwarded to George W. Moore & 
Co., a firm of brokers having its business office in Hart- 
ford, Connecticut, of which firm the payee of the note and 
mortgage, James H. Tallman, was a member and the at- 
torney. The instruments in suit had been assigned to the 
plaintiff, but the assignment had not been recorded in the 
proper office in Webster county, where the mortgaged 
property was situate. In the answer filed for defendants 
there were alleged four defenses, which, stated in short, 
are: First, material alteration of the note; second, estop- 
pel; third, payment; fourth, matters entering into the 
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execution of the mortgage which rendered it invalid. As 
a result of a trial of the issues joined the defendants were 
awarded a favorable decree. Plaintiff filed a motion for 
a new trial, which was overruled, and the case has been 
removed to this court by error proceedings. 

One of the assignments of error is that the evidence is 
insufficient to sustain the judgment of the trial court. 
There was a general finding in favor of defendants, and 
it is further stated in the decree “that the bond and mort- 
gage have been fully paid,” from which we conclude that 
the trial court based its decree mainly on a finding that 
payment had been made; and for this and other sufficient 
reasons we shall base our decision here on an examina- 
tion of the same subject. 

This is one of three cases of a like character in which 
decisions are filed at this time, in all of which there is 
the same party plaintiff; the principal defendant in one 
of the other cases being William H. Walter,. and in a 
second, Charles F. Robinson. The facts as disclosed in 
the evidence adduced in the present case bring it within 
the rules announced in the case of Phenix Ins. Co. v. Wal- 
ter, to which we have just referred, and in which the 
facts were stated somewhat in extenso; hence the decision 
herein will be governed by the doctrines and conclusions 
therein stated. There were some circumstances devel- 
oped in this case differing from those shown in that, and 
some additional ones, but none of them such as to ma- 
terially affect the conclusions or call for or warrant con- 
trary ones. It follows that the judgment of the district 
court must be 

AFFIRMED. 
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FRANK J. KIRCHMAN V. AMELIA KRATKY, 
FILED ApRIL 21,1897. No. 7220. 


1. Instructions: ASSIGNMENTS oF Error. An assignment of error in 
a motion for a new trial that “The court erred in giving para- 
graphs 3, 5, 7, 8, 9, 10, 11, 12, and 13 of the instructions, and in 
giving each of them, given by the court on its own motion,” is 
sufficiently specific. It refers to each paragraph separately and 
notin group. (Aultman v. Martin, 49 Neb., 103.) 


2. :——. A similarly worded assignment, in the motion for 
a new trial, in regard to a refusal to give several enumerated in- 
structions proffered by the complaining party is within the same 
rule and is sufficiently specific. 


8. Fraudulent Conveyances: HUSBAND AND WIFE: BURDEN oF PROOF. 
It is the general rule that fraud will not ordinarily be presumed 
but must be established by the party who has alleged it. The 
rule does not apply in a contest between a wife and creditors of 
her husband, in respect to transactions involving the transfer of 
property from the husband to the wife. In such a contest there 
is a presumption against her which she must overcome by affirm- 
ative proof. She must show, by the preponderance of the evi- 
dence, the bona fide character of the transaction. (Carson v. 
Stevens, 40 Neb., 112.) 


4, 


: ———: Instructions. Actions of the trial court, in giving 
certain instructions and refusing others, examined, and held erro- 
neous. 


ERROR from the district court of Saunders county. 
Tried below before WHEELER, J. Reversed. 


Good & Good and Simpson & Sornborger, for plaintiff in 
error. 


Reese & Gilkeson, contra. 


HARRISON, J. 


In this action the defendant in error claimed to recover 
of the plaintiff in error the sum of $3,287.13 and interest 
thereon, alleging in her petition for cause of action that 
on and prior to April 16, 1892, she was the owner of cer- 
tain lands in Saunders county, this state, by virtue of a 
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contract of sale from the state of Nebraska, executed and 
delivered to her on or about October 20, 1889; that on 
or about April 16, 1892, she transferred and assigned all 
her interest in the real estate to Rudolph Safranek and 
August Widman, in consideration of the payment to her 
of the sum of $3,287.13; that the money, the purchase 
price of the land, was, within her knowledge and consent, 
as the result of an arrangement between Florian V. 
Kratky, the husband of defendant in error, and the pur- 
chasers of the Jands, paid to or placed in the hands of 
Frank J. Kirchman, the plaintiff in error; that on or 
about the 3d day of May, 1892, her husband departed this 
life and Frank J. Kirchman was duly appointed admin- 
istrator of the estate of the deceased, gave the required 
bond, and entered upon the performance of his duties as 
administrator, and in such capacity took and holds pos- 
session of the said sum of money and refuses to pay the 
same, or any part thereof, to defendant in error, although 
often requested so to do, wherefore she demanded judg- 
ment. In the answer the defendant in error’s ownership 
of the Jands was specifically denied, and all allegations 
of the petition as to which there was not an admission 
were made the subject of a general denial. It was al- 
leged that the money expended in the purchase of the 
lands from the state was money of the husband, who, it 
was stated, at the time of such purchase was insolvent, 
and was so at the time of his death; that the title to the 
real estate was taken in the name of the wife, with the 
intent and for the purpose of cheating and defrauding 
the creditors of the husband, and with the intent and for 
the purpose of concealing and preserving the interest of 
‘the husband in the land and preventing its application 
to the payment of his debts. It was also pleaded that on 
the 16th day of April, 1892, the defendant in error joined 
with her husband in a conveyance of the lands to Rudolph 
Safranek and August Widman, the consideration being 
the sum of $3,287.13, which was paid to the plaintiff in 
error; that the sale was with the full knowledge and 
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concurrence of the defendant.in error, and the money de- 
rived from such sale was paid to plaintiff in error in ex- 
press trust for the benefit of, and to be paid to the various 
creditors of, the husband, who was indebted in the aggre- 
gate about $10,000; that the money derived from the sale 
of the lands was so placed in the lands of plaintiff in 
error with the full knowledge and consent and by the 
direction of Florian V. Kratky and his wife, the defend- 
ant in error. The allegations of the death of Florian V. 
Kratky, the appointment of plaintiff in error as admin- 
istrator of his estate and the assumption of the duties of 
the adininistration, and the possession of the money in 
controversy as a part of the estate of the deceased were 
admitted. It was further pleaded that plaintiff in crror 
was appointed administrator of the estate at the instance 
and request of defendant in error, and pursnant to -the 
prayer of a petition filed by her in the proper court; that 
in such petition she stated that the property of her de- 
ceased husband consisted of real estate in the city of 
Wahoo of the probable value of $1,000 and personal estate 
of about $3,000, knowing at the time that practically all 
the personal property of the estate was the money, the 
trust fund in the possession of the plaintiff in error. It 
was also pleaded that on about March 1, 1898, the de- 
fendant in error filed a petition in the county court of 
Saunders county asking that a mortgage indebtedness 
existing against the property in which she was residing, 
and which had been the residence and homestead of her- 
self and her husband at the time of his death, might be 
paid from the proceeds of the personal estate of the de- 
ceased, with full knowledge that the only personal estate 
of any appreciable value was the money, the trust fund 
in the hands of plaintiff in error. It was also stated that 
at all times duving his life, after the purchase of the lands 
from the state, Florian V. Kratky treated the lands as 
his own, and received the rents and profits thereof and 
inade all deferred payments of the purchase price to the 
state as they matured. It was further pleaded that the 
17 
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plaintiff in error, as administrator, had reported this 
money to the county court in the schedule of assets or 
personal property of the estate of Florian V. Kratky, and 
had proceeded to administer the estate with a view to the 
payment of the debts of the deceased, and had in the 
course of the administration incurred necessary expenses 
and paid out sums aggregating $500, for the payment of 
which there was no personal or other available estate to 
exceed in value $50, save and except the aforesaid trust 
fund or money. The reply filed was as follows: 

“Now comes said plaintiff and for her reply to the 
answer of said defendant says: 

“She admits that defendant was appointed administra- 
tov of the estate of Florian V. Kratky with the consent of 
plaintiff, and upon her petition; but says that she did not 
know. anything therein stated in said petition would or 
could affect her legal rights, nor was she informed of any 
such fact or condition, nor did she know her legal rights 
in the premises, nor the effect of any statements therein 
made. 

“Plaintiff further answering says that she signed the 
petition asking that the administrator be first required 
to pay the mortgages on the homestead of this plaintiff, 
but denies that said application had any reference to the 
money which this plaintiff claims. And this plaintiff 
denies each and every allegation contained in said answer 
not herein specifically admitted.” 

The result of a trial of the issues was a verdict and 
judgment in favor of defendant in error. 

We will first give our attention to the claim of defend- 
ant in error that there was no sufficiently specific assign- 
ment of error in the motion for new trial, in regard to 
instructions given and also those tendered by defendant 
in error and refused, to present the alleged errors for re- 
view. The assigninents were as follows: 

“The court erred in giving paragraphs 8, 5, 7, 8, 9, 10, 
11, 12, and 13 of the instructions, and in giving each of 
them, given by the court on its own motion. 
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“The court erred in refusing to give instructions 1, 2, 3, 
4, 5, 6, 7, 8, 9, and 10 asked by the defendant, and in refus- 
ing to give each of them.” 

A similar objection to an assignment in reference to 
instructions given was considered by this court in the 
case of Auliman v. Martin, 49 Neb., 103, and it was held: 
“An assignment of error in a motion for a new trial that 
the court erred in giving instructions 2, 3, 5, 6, 7, and 8, 
and each of them, asked for by plaintiff is sufficiently 
specific to call for a review by the supreme court of each 
of the instructions specified. It is not an assignment to 
the giving of the instructions en masse, but to each one 
separately.” The rule then announced is applicable to 
the assignments in this case which we have quoted, and 
establishes their sufficiency in the particular questioned 
here, 

It is urged on behalf of plaintiff in error that the court 
erred in giving instruction numbered 10 of those given on 
its own motion, and in refusing to give that numbered 1 
prepared and requested for plaintiff in error, and further 
stated that the errors are of such a nature that it is proper 
to consider them together. Paragraph 10 of the portion 
of the charge of the court to the jury on its own motion 
_ was as follows: “You are instructed that the defendant, 
having admitted in his answer that the contracts for the 
purchase of said land were in the name of the plaintiff, 
the burden of proof is upon the defendant to establish 
that the plaintiff is not the owner thereof, but only hold- 
ing said lands as the trustee of the said I. V. Kratky.” 
And instruction numbered 1 of those requested for plaint- 
iff in error and refused to be given was in the following 
language: “You are instructed that transactions between 
husband and wife where the rights of creditors are in- 
volved are looked upon with suspicion, and where a wife 
claims property: which is sought to be subjected to the 
payment of the husband’s debts, it is incumbent upon her 
to satisfy the jury by a preponderance of the evidence 
that such transaction was fair and free from any fraud- 
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ulent intent or purpose to put such property beyond the 
reach of her husband’s creditors.” One of the most im- 
portant of the issues presented was one as to the owner- 
ship of the lands purchased from the state, and whether 
the title thereto was placed in the wife’s name with a 
fraudulent intent and purpose as to creditors of the hus- 
band, and while the contest was one nominally between 
the plaintiff in error as administrator or trustee for the 
creditors of Florian V. Kratky and defendant in error, it 
involved the rights of the creditors to the money to ubtain 
which the suit was brought, as opposed to the alleged 
rights thereto of defendant in error, the outcome being, 
to a large extent, dependent upon the determination of 
the character of the transaction of the purchase of the 
lands from the state,.for or by whom made, and to whom 
did they really belong, and if to the husband were they 
of apparent title in the wife’s name with a fraudulent in- 
tent and purpose of the parties relative to the rights of 
creditors of the husband. While it is the general rule 
that fraud will not ordinarily be presumed, but must be 
proved by the party alleging it, this rule has no applica- 
tion in a contest between a wife and creditors of her hus- 
band in regard to transactions involving the transfer of 
property from the husband to the wife. In such a con- 
test there is a presumption against her which she must 
overcome by affirmative proof. She must establish by a 
preponderance of the evidence the bona fide character of 
the transaction. (Carson v. Stevens, 40 Neb., 112.) Viewed 
in the light of this rule there was a misstatement of the 
law applicable to the issues before the jury in the instruc- 
tion numbered 10, which we have quoted, and a failure to 
give a correct statement of it as requested by counsel for 
the plaintiff in error. The court clearly erred both in the 
statement made and the refusal to give the one requested. 

It is also urged that the court erred in giving a portion 
of its charge to the jury, contained in paragraph num- 
bered 11 thereof, which was as follows: “You are in- 
structed that fraud is never to be presumed, but must be 
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proven by competent testimony, and in this case, unless 
you find from the evidence that there was fraud com- 
mitted by the deceased, IF’. V. Kratky, in having the title 
put in the name of his wife, then the plaintiff would be 
the owner of the land, and entitled to claim the proceeds 
of the sale thereof at any time before paid over to the 
creditors of said Kratky.” What we have said in regard 
to instruction numbered 10, given by the court on its own 
motion, is equally pertinent here and it follows that this 
instruction was erroneous and should not have been read. 
_ There was prepared and tendered on behalf of plaintiff 
in error an instruction, numbered 9, in the following lan- 
guage: “You are instructed that the burden of proof is 
upon the plaintiff, and she must satisfy you by a pre- 
ponderance of the evidence of all the material allegations 
of her petition, and if you find that the evidence is evenly 
balanced, or that it preponderates in favor of the defend- 
ant, then your verdict should be for defendant.” This in- 
struction was refused. here was no equivalent in the 
instructions given, and its refusal was an error. It cer- 
tainly devolved upon the defendant in error to establish 
the material allegations of her petition by a preponder- 
ance of the evidence. 

In view of the issues presented for trial and which an 
examination of the instructions establishes were sub- 
mitted to the jury for consideration and determination, 
the errors which we have outlined were of a prejudicial 
character relatively to the rights of plaintiff in error, and 
eal] for a reversal of the judgment. 

An objection was interposed for defendant in error to 
the consideration of the document attached to the record 
as the bill of exceptions on the ground that it purports to 
be settled and was signed by the clerk of the district 
court instead of the trial judge, and the record fails to 
disclose that the statutory reasons existed and had been 
mace to appear in the manner prescribed by law, or that 
the required stipulations had been entered into by the 
parties, which our statute requires, to confer authority 
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on the clerk of the district court to settle and sign a bill 
of exceptions. (See Code of Civil Procedure, sec. 311.) 

Having reached the conclusion as to errors in the 
charge of the court to the jury, which will effectually dis- 
pose of the case for the present, it is unnecessary to ex- 
amine or discuss the question of whether the bill of ex- 
ceptions was or was not settled as required by law, as its 
consideration need not and does not enter into the de- 
cision of the cause. 

There were many other assignments of error, but their 
examination would require an inspection of the evidence, 
and as we have concluded not to go into the bill of ex- 
ceptions, they will not be considered. The judgment of 
the district court is reversed and the cause remanded. 


REVERSED AND REMANDED. 


JOHN R. JOHNSTON ET AL. V. ELMER BE. SPENCER. 
?Firep Aprit 21,1897. No. 7037. 


1. Fraud: Prrapina. In a charge of fraud and misrepresentation, the 
facts showing such fraud and misrepresentation must be pleaded; 
but this does not require that the probative or evidential facts 
shall be stated. It is sufficient if ultimate facts are alleged which 
show the falsity of the representations. 


2. Pleading: OssEcTions: ConsTRUCTION. Where an objection that a 
petition does not state a cause of action is interposed for the first 
time during the trial of a cause or after verdict, the pleading must 
be liberaliy construed, and, if possible, sustained. 


3. Cross-Examination of Witnesses. “When a witness is cross-ex- 
amined on a matter collaterai to the issue he cannot, as to his 
answer, be subsequently contradicted by the party putting the 
question.” 


: CoLLATERAL Facts. ‘The test of whether a fact inquired of 
in cross-examination is collateral is, would the cross-examining 
party be entitled to prove it as a part of his case tending to es- 
tablish his plea?” George v. State, 16 Neb., 318, approved and fol- 
lowed, 


4 
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ERROR from the district court of Lancaster county. 
Tried below before Srropn, J. Reversed. 


Charles O. Whedon and Charles Offutt, for plaintiffs in 
error. 


FI. Foss, HE. F. McGintie, and W. R. Matson, contra. 


HARRISON, J. 


The defendant in error sued the plaintiffs in error in 
the district court of Lancaster county to recover an 
amount alleged to be his due from them as damages 
which accrued through a sale to him of shares of stock 
of the Globe Publishing Company at Crete, induced by 
the false and fraudulent representations of the plaintiff 
in error. Issues were joined, of which a trial resulted in 
a verdict and judgment favorable to defendant in error. 
To secure a review of the proceedings during the trial 
in the district court the case has been presented to this 
court. After verdict in the proceedings a motion was 
interposed for plaintiffs in error asking for judgment in 
their favor notwithstanding the verdict for the other 
parties, on the grounds that under the pleadings they 
were entitled thereto. This was denied, which, it was 
assigned, was error. _ 

In section 440 of the Civil Code it is provided: “Whefe, 
upon the statements in the pleadings, one party is en- 
titled by law to judgment in his favor, judgment shall 
be so rendered by the court, though a verdict has been 
found against such party.” This provides a remedy, sub- 
stantially the judgment non obstante veredicto of the com- 
mon law. (Manning v. City of Orleans, 42 Neb., 712.) 
That the shares of stock were purchased by the plaintiff 
was established beyond question by the pleadings, and 
the main issuable fact was that of the practice of fraud 
and deceit by plaintiff in error in the negotiations which 
culminated in such sale, the other questions being in- 
cidental thereto and connected therewith. The petition 
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contained a statement of the allegations alleged to have 
been made by plaintiffs in error to influence the defend- 
ant in error to purchase the shares. This was followed 
by other and further statements in reference to the repre- 
sentations made, purposed, by the pleader, to negative the 
truth of the alleged representations and show them to 
have been false. It is argued that there was not a suf- 
ficient statement of facts in the petition in negation of 
the truth of the alleged representations and showing 
their falsity. It is a rule of pleading that in pleading a 
charge of fraud and misrepresentation the facts must be 
stated, and not mere conclusions. (Arnold v. Baker, 6 
Neb., 184; Clark v. Dayton, 6 Neb., 192; Auliman v. 
Steman, 8 Neb., 109; Tefoel v. Saunders County Nat. 
Bank, 24 Neb., 815; Staley v. Housel, 85 Neb., 160.) But 
it is also a rule that where an objection that a petition 
does not state a cause of action is made, for the first tiie, 
during the trial of the action, the statements of the plead- 
ing must be liberally construed and the petition sus- 
tained if possible. (Itoberts v. Taylor, 19 Neb., 184; Mar- 
vin v. Weider, 31 Neb., 774.) The rule which requires a 
petition in an action of the nature of the one at bar to 
contain a statement of facts negativing the truth of the 
stated representations, does not necessitate the pleading 
of the probative or evidential facts. It is sufficient if 
ultimate facts are alleged which show the falsity of the 
representations. If the allegations of the petition in the 
case at bar be construed liberally, as the rule requires, 
the attack having been made during trial, they were suf- 
ficient in their statements of facts, and not mere conclu- 
sions, to establish the falsity of the material representa- 
tions pleaded to have been made to defendant in error by 
plaintiffs in error, hence the trial court did not err in over- 
ruling the motion for judgment notwithstanding the ver- 
dict. 

J. W. Craig was called on behalf of the plaintiffs in 
error as a witness and examined. He gave testimony in 
regard to the financial condition and business affairs of 
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the Globe Publishing Company during the time prior to 
the date its control and management was assumed by de- 
fendant in error, the witness having formerly been the 
manager, he being succeeded by defendant in error. 
During the cross-examination he was asked the following 
question: “Q. Did you, in that conversation (referring to 
a conversation between witness and J. G. Spencer, at 
Crete, in the summer of 1888), state to him this: That 
Elmer I. Spencer, the plaintiff in this case, should sue 
Johnston and Stevens for misrepresentations in the sale 
of that stock, for it was a shame and an outrage?” And, 
over the objection of counsel for plaintiff in error, was 
allowed to answer it, which he did as follows: “No, sir; 
I made no such statement to Mr. Spencer, not that in sub- 
stance. I knew nothing about what representations 
Johuston and Stevens had made to Spencer.” Subse- 
quently during the trial J. G. Spencer was called to the 
witness stand and thus interrogated: “Q. Did you meet 
Mr. Craig in the town of Crete on the street in the sum- 
mer of 1888, that being the only time you met him there, 
and have a conversation with Mr. Craig upon the streets 
there of that town, in which he told you thus, or this sub- 
stantially: That Mimer EI. Stevens, the plaintiff in this 
case, should sue Johnston and Stevens for misrepresenta- 
tion in the sale of that stock, as it was a shame and an 
outrage?” And the objection interposed for plaintiffs in 
error being overruled, answered as follows: “I did, sir.” 
It is assigned and urged that it was error for the court to 
allow the foregoing evidence to be introduced. The sub- 
ject-natter of the question put to Craig on cross-examina- 
tion did not tend to contradict, as facts, any of his evi- 
dence in chief. It could not be placed under the head of 
a contradictory statement. It was, if made, but a state- 
ment of his opinion, and not one of fact. The party ask- 
ing the question on cross-examination would not have 
been allowed to ask a witness on the part of defendant 
in error the question which was propounded to Craig, and 
elicit the evidence of such a conversation, or of such an 
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opinion. It was, therefore, of a subject entirely collateral 
to the issues being tried. “In order to avoid an in- 
terminal multiplication of issues, it is a settled rule of 
practice that when a witness is cross-examined on a mat- 
ter collateral to the issue, he cannot, as to his answer, be 
subsequently contradicted by the party putting the ques- 
tion. The test of whether a fact inquired of in cross-ex- 
amination is collateral is this: Would the cross-examining 
party be entitled to prove it as a part of his case, tend- 
ing to establish his plea?” (Wharton, Evidence, sec. 
559. See, also, George v. State, 16 Neb., 318; Frederick 
v. Ballard, 16 Neb., 559; Farmers Loan & Trust Co. v. 
Montgomery, 30 Neb., 39; Hooper v. Browning, 19 Neb., 
428; Republican V. R. Co. v. Linn, 15 Neb., 234; 1 Green- 
leaf, Evidence, secs. 455-462.) It follows that the trial 
court erred in allowing the evidence in contradiction of 
the witness Craig’s denial of having made the statements 
attributed to him. The evidence admitted was of a char- 
acter calculated to work prejudicially to the rights of the 
complaining parties. 

There were other assignments of error, but we do not 
deem it necessary to discuss them here. The judgment of 
the district court is reversed and the cause remanded. 


REVERSED. 
Ryan, C., took no part in the decision. 


JULIUS S. MORTON BT AL., APPELLANTS, V. JAMES CARLIN 
EL AL., APPELLEES. 


Frrep ApriL 21,1897. No. 8494. 


1. Counties: PowrErs. Counties and county boards can exercise only 
such powers as are expressly conferred upon them by statute, and 
such grant of powers must be strictly construed. (State v. Lincoln 
County, 18 Neb., 283.) 
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2. ——: : Precincts. In the year 1886 the statute governing 
cities of the second class having a specified number of inhabit- 
ants provided that “each city governed by this act shall be di- 
vided into not less than four nor more than six wards” (Compiled 
Statutes, 1885, ch. 14, art. 2, sec. 8), and further provided: ‘“Pre- 
cinct lines in that part of any county not under township organi- 
zation, embraced within the corporate limits of a city of the sec- 
ond class, shall correspond with the ward lines in such city, and 
such precincts shall correspond in number with the wards of the 
city, and be co-extensive with the same.” (Compiled Statutes, 
1885, ch. 14, art. 2, sec. 9.) Nebraska City was a city of the class 
referred to by these sections and had been divided into four wards. 
On October 4, 1886, the county commissioners of Otoe county, 
wherein said city was situate, the county not being under town- 
ship organization, attempted to establish a precinct designated as 
Nebraska City precinct, and included therein the whole territory 
of Nebraska City and a number of sections of land. Meld, That the 
commissioners had no power or jurisdiction to make such a pre- 
cinct and their order in that regard was void and of none effect. 


3. 7 : : Bonps: InguncTION. On October 6, 1886, the 
county commissioners issued a call for an election in the so-called 
Nebraska City precinct, at which was to be submitted to vote of 

«the electors thereof a proposition to issue bonds of the precinct 
in the sum of $40,000 to aid in the construction of a railroad. This 
call was issued under the provisions of section 14, chapter 45, Com- 
piled Statutes, by which precincts were authorized to issue bonds 
for such purpose if the proposition so to do be approved by a 
specified majority of the votes of the electors at an election called 
and held pursuant to and in accordance with the provisions of the 
section. The proposition received the requisite majority and the 
commissioners issued, or caused the bonds to be issued. Held, 
That there was no precinct in existence which could, by its vote, 
authorize the issuance of bonds in its name. The bonds were 
void, and an injunction, in an action by one or more of the tax- 
payers to be affected, for themselves and others, is a proper rem- 
edy and will issue to restrain the levy of taxes with which to pay 
principal or interest of the bonds. 


4, No questions were presented, considered, or adjudicated 


herein in regard to the rights or interests of purchasers of the 
bonds. 


APPEAL from the district court of Otoe county. Heard 
below before CHAPMAN, J. Reversed. 


M. L. Hayward and C. J. Greene, for appellants. 


Paul Jessen, contra, 
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HARRISON, J. 


The appellants, as citizens, property holders, and tax- 
payers of what had been known as Nebraska City pre- 
cinct, in their own behalf and in behalf of other persons 
or taxpayers similarly situated, instituted this action 
against the appellees, the county commissioners and the 
_county clerk of Otoe county, with the purpose of obtain- 
ing an injunction by which the appellees would be re- 
strained from levying any tax on any property sitnate 
within the limits of what had been designated or known 
as Nebraska City precinct, to be appropriated to the pay- 
ment of the principal or interest of bonds issued as the 
obligations of the said precinct in the aggregate principal 
sum of $40,000, and ostensibly “to aid in the construction 
of the Missouri Pacific Railway Company’s railroad 
through said Nebraska City precinct, by purchase of 
right of way and grounds for depot therein.” This is a 
quotation from the wording in the’ body of what is at- 
tached to the record as an exhibit, and, as being an exact 
counterpart of the printed portions of each of the bonds 
in question. The petition, after a statement of the inter- 
est of the appellants on which was based their right to 
commence and prosecute this action, and an allegation of 
the official capacity of the appellees respectively, con- 
tained further allegations, as follows: 

“That the city of Nebraska City was in 1885 duly or- 
ganized as a city of the second class having over 5,000 
inhabitants, and was from 1885 until the spring of 1891 
such a city of the second class, governed by the laws of 
Nebraska holding and regulating such cities, and was 
and is a city in Otoe county, Nebraska. 

“4, That Otoe county never at any time was organized 
under township organization; that by the laws govern- 
ing such cities it is declared that ‘Precinct lines in that 
part of any county not under township organization, 
embraced within the corporate limits of a city of the sec- 
ond class, shall correspond with the ward lines of such 
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city, and such precincts shall correspond in number with 
the wards of the city and be co-extensive with the same.’ 

“That said city was in 1885 divided into four (4) wards 
and has ever since been and now is divided into four (4) 
wards; that the authorities, prior to December, 1890, 
never made any change in said city, but disregarding the 
law in such eases, and conniving to defraud these plaint- 
iffs and other property holders and taxpayers within the 
pretended bounds of said Nebraska City precinct, said 
authorities of Otoe county did, on October 4, 1886, by an 
order made on said day by the cominissioners of said 
county, declare that Nebraska City precinct should con- 
stitute all of said Nebraska City and about ten (10) ‘sec- 
tions of land out of said city. Such order included in 
said pretended precinct all of said city and all of sections 
4, 5, 6, 7, part of 8, all of 14, 15, 16, 17, and 18, in town 
number 8 north, of range number 14 east; and sections 
30, 31, and 32 and 33 in town number 9, range 14, all in 
said county, four (4) of said sections being fractional. 
That plaintiffs own both real and personal property situ- 
ated within the limits of said pretended precinct; that 
such precinct was so made for the express purpose of 
allowing and adding to the voters of said city to vote any 
indebtedness and any taxes upon the property holders 
of said pretended precinct. 

“That in pursuance of said plan of the authorities of 
said county to defraud and tax the property of such pre- 
cinct with a heavy bonded indebtedness they did, on the ~ 
6th day of October, 1886, issue a call for the people of 
such pretended precinct to vote upon the proposition to 
issue forty thousand ($40,000) of bonds of said precinct, 
to be called Nebraska City precinct bonds, to be issued 
and placed in the hands of three trustees, to be by them 
sold and the proceeds from the salé of such bonds to be 
by said trustees paid over and delivered to certain per- 
sons and parties who had, prior to said time, purchased 
and donated to the Missouri Pacific Railroad Company 
a right of way through said city and depot grounds in 
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said city; that said parties had, prior to said date, given 
a contract to said railroad company for such depot 
grounds and right of way in and through said city; that 
such election was held on the 16th day of November, 1886; 
that afterward, in the year 1886, the county commission- 
ers of said county declared that said vote was carried, 
and that the proposition for issuing bonds so submitted 
had been carried and adopted by the people of such pre- 
cinct, and on the day of , 1886, such commission- 
ers executed, issued, and delivered to three trustees 
such $40,000 of so-called Nebraska City precinct bonds; 
that such bonds were by said trustees, as plaintiffs are in- 
formed, sold for the sum of about $30,000, and the pro- 
ceeds of such sale turned over to the persons who claimed 
to have so purchased depot grounds and right of way, 
and expended such sum of money in so paying for such 
depot grounds and right of way, to carry out said con- 
tract made by such persons with said railway company; 
that such bonds are now claimed to be outstanding; such 
bonds purport to draw interest at five per cent per an- 
num; that such bonds were not issued, and such call was 
not made for such bonds to be issued, for any works of 
internal improvement, but to help certain persons and 
parties out with such contract as made as aforesaid; that 
such bonds and the proceeds were issued as a donation 
to certain private persons and parties, contrary to law, 
and were issued for no purpose for which bonds can be 
Jawfully issued. 

“That such precinct was unlawfully organized; that 
there was not, and could not at that time be, under the 
law, any such precinct as said Nebraska City precinct, 
so to include a city of the second class and ten sections of 
land outside; that early in 1891 the authorities of Otoe 
county, Nebraska, reorganized such territory embraced 
in so-called Nebraska City precinct and made of Nebraska 
City, within the corporate limits, four (4) separate pre- 
cincts, and the property lying outside of said city, being 
said sections of land before mentioned, was added and 
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annexed to Four-Mile precinct and Wyoming precinct, in 
’ said county; that the defendants threaten to and are 
about to, and will at once, unless restrained by order of 
this court, proceed to levy upon all of the property, real 
and personal, within the territory in said so-called Ne- 
braska City precinct a tax of fifty-five (55) mills upon the 
dollar assessed valuation, for the purpose of paying inter- 
est and principal on such $40,000 bonds, so wrongfully and 
unlawfully issued; that when such bonds were issued 
property of Otoe county was bonded ten per cent of its 
assessed valuation; the property of Nebraska City was 
bonded twenty per cent of its assessed valuation, and that 
owing to such heavy bonded debt, the heavy expenses, and 
excessive taxation, property holders and taxpayers were 
then, and have ever since been, and are now, absolutely 
unable to pay the assessed taxes upon their property, 
and a large portion of the property in such city is heavily 
incumbered with unpaid taxes, which the owners are un- 
able to pay, and in many cases the property is not worth 
the delinquent taxes thereon. The plaintiffs own real 
and personal property subject to taxation in said sections 
of land outside of the city, and also within the corporate 
limits of said city; that if such levy shall be made plaint- 
iffs will be put to great and irreparable injury, for which 
they will have no remedy at law.” 

The appellees, in their answer, admitted all the allega- 
tions of the first, second, third, and fourth paragraphs of 
the petition. Denied that any fraud was practiced in the 
formation or establishment of Nebraska City precinct by 
the county commissioners on October 4, 1886, and averred 
that the action then taken was pursuant to the provisions 
of section 60 of article 1 of chapter 18 of the Compiled 
Statutes of Nebraska. It was also stated that all the 
necessary steps prior and preparatory to the submission 
to the voters of the precinct of the question of the issu- 
ance of the bonds were taken in a regular and legal man- 
ner, and that the proposition received in its favor more 
than two-thirds of the votes cast at the election at which 
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it was submitted, and that subsequent to such election 
the bonds were issued. The further portions of the an- 
swer were as follows: 

“These defendants further deny that the said bonds 
were issued for the benefit of the persons who had guar- 
antied the right of way and depot grounds in said pre- 
cinct to the said railroad, but state that these defendants 
are informed and believe that said bonds were issued for 
the sole and only purpose of assisting said railroad to 
build into and through said precinct, as provided in sec- 
tions: fourteen (14) and fifteen (15) in chapter forty-five 
(45) of the Compiled Statutes of Nebraska; that the said 
railroad has since been built into and through said pre- 
cinct, and has been since the day 0 
still is, in active operation therein. 

“5. Defendants further answering state that a tax has 
been levied each year since 1886 by the county commnis- 
sioners of said county for the purpose of paying the in- 
terest on said bonds, which tax has been levied upon and 
collected from the property situated in said precinct; 
that these plaintiffs, together with the other property 
owners of said precinct, have paid said tax each year for 
the past nine years; that said bonds were issued and the 
interest thereon paid with the knowledge and consent of 
these plaintiffs, who have thereby recognized the validity 
of the said bonds and are now estopped by their actions 
from bringing this action. 

“6: These defendants further answering state that they 
were, as county commissioners of said county, about to 
levy a tax on the property formerly included in said Ne- 
braska City precinct for the purpose of paying the said 
bonds, together with the last year’s interest thereon, 
when they were enjoined by the plaintiffs in this action. 

“7, These defendants further deny each and every alle- 
gation in the plaintiffs’ petition contained not herein ac 
mitted to be true.” 

There was a reply, a denial of all new matters pleaded 
in the answer. As a result of a trial of the issues there 
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was a judgment by which the relief asked was refused 
and the action dismissed, from which this appeal has 
been perfected. 

Counsel for appellants claim that the bonds were in- 
valid, and in this connection present and discuss two 
main propositions or reasons in support of such claim, 
which were stated in their brief as follows: 

“1, They were not issued in aid of works of internal im- 
provement, but to reimburse private citizens for moneys 
expended and obligations assumed for the benefit of a 
private corporation. 

“2. They were voted and issued by a precinct not organ- 
ized according to law.” 

Of these we will consider the second. We deem it best 
to state here that, though it is alleged that the bonds were 
issued and a sale of them made, and that they “are now 
claimed to be outstanding,” it is not pleaded or otherwise 
made to appear that the bonds were or are held by inno- 
cent purchasers or parties without notice; hence we are 
not now directly considering the rights of such persons, 
if they exist. We will now direct our attention to the 
question of the legal existence of Nebraska City precinct 
at the time of the issuance of the bonds. At the time the 
county commissioners changed the boundaries of the pre- 
cinct, and for several months prior thereto, Nebraska 
City was and had been a city of the second class, under 
and by virtue of an act of the legislature making pro- 
vision for and defining municipalities of such class, and 
had been divided into wards numbered 1, 2, 3, and 4, in 
accordance with the requirements of a section of the act 
in relation to cities of the second class, which was as fol- 
lows: “Each city governed by this act shall be divided 
into not less than four nor more than six wards, the 
boundaries of which shall be defined by ordinance.” On 
October 4, 1886, the county commissioners of Otoe county 
so altered the boundary lines of Nebraska City precinct as 
to include within it the whole of Nebraska City and a 
number of sections of land, and on the 6th day of the same 

18 
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month ordered a special election to be held on the 16th 
day of November, at which was submitted the bond prop- 
osition. The statutory authority of the county commis 
sioners to establish and fix the boundary lines of pre- 
cincts, at the time at which this action was taken by the 
commissioners of Otoe county, was contained in section 
60, article 1, of chapter 18, Compiled Statutes, 1895, and 
section 9, article 2, chapter 14 thereof. These sections 
read as follows: 

Sec. 60, art. 1, ch. 18, Comp. Stats., 1895: “[Precincts.] 
Each board of county commissioners shall divide the 
county into convenient precincts, and, as occasion may 
require, erect new ones, subdivide precincts already es- 
tablished, and alter precinct lines. And whenever any 
portion of territory containing in the aggregate not less 
than one township of land, and not more than four town- 
ships lying contiguous, shall contain not less than fifteen 
voters, it shall be the duty of the county commissioners, 
on receipt of a petition signed by a majority of the legal 
voters therein, to constitute such portion of the territory 
a voting precinct.” 

Sec. 9, art. 2, ch. 14, Comp. Stats., 1895: “[Precinct 
lines.] Precinct lines in that part of any county not 
under township organization, embraced within the cor- 
porate limits of a city of the second class, shall correspond 
with the ward lines in such city, and such precinct shall 
correspond in number with the wards of the city, and be 
coextensive with the same; Provided, That when a ward 
is divided into two election districts, the precinct cor- 
responding with such ward shall be divided so as to cor- 
respond with the election districts.” 

Otoe county was not, at the time, under township 
organization; hence the provisions of the latter of the 
sections we have just quoted were pertinent to the matter 
in hand. 

It was held in the decision in the case of State v. Lincoln 
County, reported in 18 Neb., 283: “Counties and county 
boards can only exercise such powers as are expressly 
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granted by, statute, and such grant of powers must be 
strictly construed.” If this rule be applied in the case 
at bar it must be said that the commissioners of Otoe 
county had no power granted them which, in the estab- 
lishment of the precinct on the 4th of October, 1886, war- 
ranted them in including in what they sought to make 
Nebraska City precinct the whole of Nebraska City, a 
city of the second class, with its four wards, together with 
a number of sections of adjoining land, and the attempt 
so to do was without authority or jurisdiction on their 
part, consequently had no force, and the so-called pre- 
cinct derived from the order no legal establishment or 
status. This being true, it could not, by its vote, author- 
ize the issuance of the bonds in question in its name, as 
its obligations or promises to pay, and they were void. 
There was not a mere irregularity in their authorization 
and issuance, but a total lack of a body corporate, either 
de facto or de jure, having power or authority to issue such 
bonds. The law under which these bonds were issued 
(Compiled Statutes, 1885, ch. 45, sec. 14) provides, among 
other things, that when a petition signed by not less than 
fifty freeholders of the municipal body contemplating the 
issuance of bonds shall be presented to the county com- 
missioners, they shall call an election at which to submit 
the bonding proposition. In 1885 an election was held 
in Dannebrog precinct, Howard county, at which the 
question submitted was the advisability of issuing bonus 
of the precinct to aid in the construction of a railroad. 
The petition to the county commissioners had a less num- 
ber of signers than fifty freeholders of the precinct. It 
was held, in an action of mandamus against the auditor of 
public accounts to compel him to certify the bonds, that 
no lawful petition had been presented to the board of 
commissioners. They had no authority to call the elec- 
tion and the proceedings were void. (State v. Babcock, 21 
Neb., 187.) 

In Wullenwaber v. Dunigan, 30 Neb., 877, an action to 
enjoin the issuance of bonds by K township in Seward 
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county to a railway company, it was held: “At least fifty 
freebolders, resident of the township, ete. must sign a 
petition to the county commissioners requesting them to 
call an election in said township for the purpose of voting 
aid for a railway. Withont a petition so signed by the 
full number required, the commissioners have no juris- | 
diction.” 

In the case of Force v. Town of Batavia, 61 N11, 99, it ap- 
peared that under an act that authorized townships to 
become subscribers for the stock of a railway company 
and issue bonds for the stock if such action was anthor- 
ized by the electors of the township at an election, the call 
for which should be made by the clerk of the township, 
the call for an election was issued by the town super- 
visors, and it was held: “That an election under the pro- 
visions of this act, by a township, to determine whether 
it would make such a subscription, called by the town 
supervisors was void, and the vote therefor, although in 
favor of subscription, conferred no power on the county 
authorities to issue the bonds therefor. The town clerk, 
and he only, could legally call such election.” (See, also, 
Clarke v. Bourd of Supervisors of {fancock County, 27 IL. 
305; Williams v. Town of Roberts, 88 I1., 11.) 

By the law of the state of Kansas newly organized 
counties were prohibited from issuing bonds within one 
year after the organization. Bonds issued within the for- 
bidden time were held invalid even in the hands of bona 
fide holders. And it was also held: “A purchaser of mu- 
nicipal bonds is bound to ascertain whether the muni- 
cipality has power to issue them, and an utter want of 
such power is not cured by any recitals in the bonds.” 
(Coffin v. Board of Commissioncrs, 57 Fed. Rep., 137, citing, 
in support of the last point, Dixon v. Field, 4 Sup. Ct. 
Rep., 315, 111 U.S., 83, a Nebraska case.) 

In Coler v. Cleburne, 9 Sup. Ct. Rep., 720, bonds issued 
by the city of Cleburne, Texas, purported on the face to 
have been executed January 1, 1884, and to be signed by 
the mayor of said city, but were in fact made July 3, 1884, 
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and antedated and signed by W. N. Hodge, a private citi- 
zen, formerly mayor of the city, his term of office having 
expired in April, 1884. The act under which the bonds were 
issued required that they be signed by the mayor. The 
bonds were held illegally executed and invalid in the hands 
of innocent purchasers because not signed by the proper 
person, and it was said in the opinion: “But we have 
always held that even bona fide purchasers of municipal 
bonds must take the risk of the official character of those 
who execute them.” (See, also, Anthony v. County of Jas- 
per, 101 U. S., 693; Bayley v. Taber, 5 Mass., 286; Sutliff 
v. Board of County Commissioners, 13 Sup. Ct. Rep., 318; 
Goedgen v. Supervisors of Manitowoc County, 2 Biss. [U. 8.], 
328; Atchison, T. & S. F. PR. Co. v. Commissioners of Jeffer- 
son County, 12 Kan., 127.) 

“Where there is a want of authority to issue bonds and 
the officers of the municipality are taking steps to levy 
a tax for their payment, one or more taxpayers, for them- 
selves and others, have a right to file a bill restraining 
these officers.” (Burroughs, Public Securities, 295.) 

It has been said that the bondholders should be made 
parties to the suit (see Board v. Texas & P. R. Co., 46 Tex., 
316), but the question has not been raised or presented in 
this case; hence it need not be discussed or decided. 

Since the conclusions reached on the- branch of the 
case which we have considered will effectually dispose of 
the controversy, we deem it unnecessary to discuss the 
other question raised. The judgment of the district court 
must be reversed and a judgment entered in this court 
enjoining the appellees from levying any tax to pay the 
principal and interest of the bonds described in the peti- 


tion. 
REVERSED. 
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EB. M. HARRINGTON V. F. N. CONNOR, RECEIVER. 
Finep Aprit, 21,1897. No. 7248. 


1, Substitution of Plaintiff. Where a transfer of the subject of an 
action is made by the plaintiff during its pendency, the action may 
be prosecuted to judgment in the name of the original party 
plaintiff, or the party to whom the transfer is made may be sub- 
stituted as plaintiff. 


is) 


. Pleading: AMENDMENTS. Whether an amendment to a pleading shall 
be allowed after issues have been joined and trial thereof com- 
menced is within the discretion of the trial judge. The discretion 
is, however, a judicial one and subject to review to ascertain 
whether there has been an abuse thereof. 


3, ———: 


The action of the trial judge in refusing to allow an 
amendment to the answer in this case during the trial examined 
and approved. 


4, Corporations: Stock. That one person becomes the owner of a ma- 
jorlty of all of the shares of stock of the corporation does not work 
a dissolution of the corporation nor necessarily destroy its iden- 
tity or individuality as a business concern. Property conveyed 
to the corporation does not become the property of such person 
individually. 


. Banks and Banking: INsoLVENcyY: RECEIVERS: FRAUD: SALE oF 
Assets. The receiver of a bank, appointed under the provisions 
of section 34, chapter 8, Compiled Statutes, takes charge of the 
assets of such bank in favor of and to assert and guard the claims 
of depositors and creditors of the bank as the paramount and 
superior claims against the assets thereof; and in an action by 
the receiver on any~note or evidence of indebtedness of the assets 
a defense thereto cannot prevail which involves the recognition 
and enforcement of an agreement which, when made, was a fraud 
on creditors and depositors of the bank, present and future; and 
this is true notwithstanding the defense might have been enter- 
tainable and good against the bank. Weld, further, That a pur- 
chaser of the assets in a sale by the receiver took the title thereto 
of the receiver, including its exemption from the defense to an 
action on an asset to which we have alluded. 


HRRoR from the district court of Saline county. Tried 
below before Hastinas, J. Affirmed, 


Ff, I, Foss, for plaintiff in error. 


Charles Offutt, contra, 
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HARRISON, J. 


On September 18, 1892, Theodore H. Miller, then re- 
ceiver of the State Bank of Nebraska, at Crete, instituted 
this action against E. M. Harrington and George D. Ste- 
vens. The suit was based upon a promissory note in the 
principal sum of $5,000, with interest at the rate of ten 
per cent per annum from date, stated to have been exe- 
cuted by E. M. Harrington, of date May 21, 1892, payable 
one month after date, and to the order of George D. Ste- 
vens. It was pleaded in the petition that the bank was 
a corporation organized under the laws of this state, and 
that the note in suit had been, on a day of the month of 
its execution and delivery, indorsed by George D. Stevens, 
the payee thereof, and sold and delivered to the State 
Bank of Nebraska; that on September 9, 1892, Miller 
was appointed receiver of the bank. After this action 
was commenced Miller resigned and Frank H. Connor 
was appointed receiver of the bank. An attachment was 

- procured against Stevens and service was made, as ‘o 
him, by publication. Personal service of summons was 
had on Harrington, who filed an answer in the case, in 
which he stated as follows: “That the facts in relation 
to the making of said note are as follows: Prior to the 
making of said note the said George D. Stevens was the 
cashier of said bank, and so remained for some months 
thereafter, and until the said bank passed into the hands 
of said Miller, receiver; that at or about the time of the 
making of said note it was proposed and intended to 
reduce the capital stock of said bank from $75,000 to the 
sum of $50,000; that the said Stevens was in debt to said 
bank to the amount of $13,000, which was a greater 
amount than he was allowed by law to carry under the 
capital of $50,000; that for the purpose of apparently re- 
ducing his said indebtedness to an amount within the - 
statutory limit he, the said George D. Stevens, being 
cashier as aforesaid, took up his note to the bank of 
$13,000, and in lieu thereof gave his own note for $8,000 
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and induced this defendant to make, execute, and deliver 
the note in suit to the said Stevens, for the sole and only 
purpose of enabling him to indorse the same to the bank 
in lien of the remainder of the said $13,000 note; and the 
defendant alleges that he did so indorse said note to the 
said bank, and that there was and is no other and further 
consideration for the said note moved either from said 
Stevens or said bank to this defendant, or from said bank 
to said Stevens, and that this defendant received no con- 
sideration, nor did the bank give any consideration, for 
the same, or lose or part with anything of value therefor.” 
The answer in which the foregoing appeared was filed of 
date October 17, 1892. On May 15, 1893, a second an- 
swer was filed for Harrington, in which it was alleged 
that on January 9, 1893 (some months after this suit was 
bronght), the entire assets, including the note in suit, 
were, by the order and authority of this court, sold, as- 
signed, and transferred to John R. Johnston, who since 
that time has been the owner of the note; that George D. 
Stevens, for several years prior to the time the note in suit 
was executed, had been and was cashier of the State 
Bank of Nebraska; that the defendant Harrington was 
and had been a clerk in the bank during a number of 
years; that the relations between him and Stevens were 
of a confidential and friendly nature, and that he exe- 
cuted the note at the request of, and for the accommoda- 
tion of, Stevens, and without any consideration; that 
Stevens was the sole owner of the bank, all except five 
shares of the stock being in his name, and those five being 
nominally owned by his wife, but controlled and in reality 
owned by him; that of all these matters Johnston had 
full knowledge. ‘To this a reply was filed, in which the 
transfer to Johnston, during the pendency of this suit, of 
the assets of the bank, including this note, was admitted 
-as stated in the answer. It was also admitted that Ste- 
vens had been cashier of the bank as alleged in the an- 
swer, also that the defendant Harrington had been a 
clerk therein as pleaded, and each and every other allega- 
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tion of the answer was denied. During the October, 1893, 
term of the district court in Saline county the cause was 
tried and the receiver was awarded a verdict and judg- 
ment for the amount claimed in the petition. The plaint- 
iff in error seeks a reversal of the judgment. 

One point argued is that after the sale and transfer of 
the note to John R. Johnston he became the real party 
in interest, and should have been made a plaintiff or sub- 
stituted as party plaintiff. The transfer was during the 
pendency of the action, and in such cases the action may 
be continued or further prosecuted in the name of the 
original party. (Civil Code, sec. 45; Howell v. Alma Mill- 
ing Co., 36 Neb., 80, and cases cited.) ‘The disposition of 
this question determines a number of assignments of 
error which related to the action of the trial court in ex- 
cluding evidence the intent and drift of which would 
have been to show the acquisition of the note by Johnston 
and the consequent change of the real party in interest 
in the suit from the receiver to him. 

During the progress of the trial, and after several inef- 
fectual attempts on behalf of defendants to introduce evi- 
dence, the defendant having the burden of proof and 
haviug been accorded the opening and closing of the case, 
it having become quite apparent from the rulings of the 
court that under the existing conditions of the pleadings, 
or more particularly the answer as it then stood, no evi- 
dence would be received on the part of the defendant, the 
following request was made: “The defendant Harrington 
now asks permission to withdraw a juror and amend his 
answer to state therein the fact that there was no consid- 
eration for the transfer of the note from George D. Ste- 
vens to the State Bank, and that said note was made 
without any consideration and transferred without any 
consideration, and that the receiver of said bank took the 
same directly among the assets of said bank, and that 
the same was sold by him, long after due, to John R. 
Johnston, who had formerly been for a number of years 
the president of the State Bank, and who knew that this 
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note of his own knowledge had been given without any 
consideration and transferred to the bank in the same 
way, and that he purchased it long after due.” ‘To this 
counsel for the receiver objected and the request was re- 
fused. This refusal is the subject of one of the assign- 
ments of error. The rule in reference to the amendinent 
of pleadings after the issues are fully joined is well set- 
tled. Whether the amendment shall be allowed is a 
matter which rests within the discretion of the trial 
judge,—the discretion, however, is a judicial one, the 
abuse of which is subject to review. (Commercial Nat. 
Bank v. Gibson, 37 Neb., 750.) The statement of what it 
was desired to plead in the answer, for the filing of which 
leave was asked, shows that it would have been in direct 
conflict with the answer then on file as to at least one 
fact, viz., the transfer of the note in suit by Stevens to 
the bank, and the consideration therefor. This, asso- 
ciated with other circumstances, may have been suflicient 
to warrant the trial judge in the refusal to permit the 
amendment, but if the amendment be read into the an- 
swer on file, it would still clearly appear that the note 
was made by defendant and delivered to Stevens, and by 
him indorsed and delivered to the bank and placed among 
its assets, presumably to swell their volume and the ap- 
parent capital and responsibility of the bank in the eyes 
and minds of the public who might, as depositors or in 
business transactions, become the creditors of the bank. 
In this connection it is urged by counsel for defendant 
that, inasmuch as it appeared by the answer, and would 
have been proved had the evidence been admitted, that 
Stevens, at the time of the execution of the note in suit, 
owned all the shares of capital stock of the bank, except 
five owned by his wife, which were controlled by him, 
that the bank no longer existed as a corporation, or that 
at least its corporate existence, powers, and functions 
were suspended, that it became Stevens, the individual, 
and ceased to exist as a corporation; that the vote, 
though indorsed by Stevens and ostensibly delivered to 
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the bank, was yet with Stevens, as he owned and was in 
reality the bank; that any equities existing against the 
note in favor of defendant were attached to it at all times, 
as it was during its life, up to the time it reached the re- 
ceiver, always owned by Stevens, who knew its inception 
and the infirmity attendant thereon. Though Stevens 
may have owned a majority of the stock, all but five 
shares, or all of it, the corporation did not necessarily lose 
its identity or individuality as a business concern, nor its 
business powers and capacities, nor did he acquire the 
right to act for it, or in its transactions, apart or inde- 
pendently from its proper officers and agents, nor did 
property conveyed to it become his individually. That 
one person beconies the owner of all the stock does not 
work a dissolution of the corporation. (Cook, Stock & 
Stockholders [8d ed.], vol. 1, sec. 631, vol. 2, sec. 709; 
Button v. Hoffman, 61 Wis., 20; 2 Morawetz, Private Cor- 
porations, 635.) The note was transferred to and became 
the property of the corporation. 

The receiver of the bank was appointed under the 
provisions of section 34, chapter 8, Compiled Statutes. 
The receiver thus appointed took possession and charge 
of the assets of the bank to guard and assert the rights 
of depositors and creditors of the bank, as the paramount 
or superior claims against or upon such assets, to the 
exclusion, if necessary, of all others, and in an action to 
recover any of the assets a defense which would not be 
available or good as against the rights of the creditors 
of the bank could not prevail against the receiver. The 
defense which it was sought to interpose on behalf of de- 
fendants involved the statement of a fraud which had 
been practiced upon the rights of depositors and creditors 
of the bank, present and future; and even if it could be 
entertained against the bank or corporation, it could not 
be tolerated in a suit by the receiver, the representative 
of depositors and creditors. His title to the assets was 
shorn of any such apparent right or equity in defendant. 
(Pittsburg C. Co. v. Melillin, 119 N. Y., 46; Alexander v. 
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Relfe, 74 Mo., 495; Tuckerman v. Brown, 33 N. Y., 297; In 
re Pennsylvania Bank, 25 Atl. Rep. [Pa.], 310.) Johnston 
received the title to the assets, which was vested in the 
receiver and subject to like and no other equitable de- 
fenses. He took the title of his vendor to the note and 
was entitled to the like protection. (Moehler v, Dodge, 31 
Neb., 337.) These conclusions being true, if error in not 
permitting the amendment, it was not prejudicial, as the 
proposed defense would have been of no avail. This also 
disposes of the further assignment that the court erred 
in directing a verdict for plaintiff, which it did; also 
alleged errors in relation to excluding evidence. No 
prejudicial error having been assigned, the judgment of 
the district court must be. 


AFFIRMED. 


UNION PACIFIC RAILWAY COMPANY Y. HArrin V. CLarK, 
ADMINISTRATRIX. 


Firrep Aprit 21,1897. No. 7145. 
Death by Wrongful Act: Evipence. Evidence examined, and held not 


sufficient to sustain a verdict that the death of plaintiff’s intestate 
was caused by the negligence of defendant’s servants. 


Error from the district court of Buffalo county. 
Tried below before HOLcomB, J. Reversed. 


J. iM. Thurston, W. R. Kelly, and EF. P. Sinith, for plaintiff 
‘in error. 


Green & Hostetler, contra. 


Norval, J. 


This action was instituted in the court below by Hattie 
V. Clark, administratrix of the estate of John Clark, to 
recover damages by reason of the death of plaintiff’s in- 
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testate, said to have been caused by the negligence of the 
defendant’s servants while switching cars. From a judg- 
ment -in favor of the plaintiff for $2,000 the defendant 
brings the case to this court for review by appropriate 
proceedings. 

On and for a long time prior to the 27th day of April, 
1892, John Clark was in the employ of the defendant as 
a section hand. In the afternoon of said day, while so 
engaged, he, together with George Keefover, Charles 
Coleman, and Frank Slamma, was directed by the fore- 
man of the gang, Lawrence Brooks, to repair the roadbed 
upon the main line a short distance west of what is known 
as the “Cotton Mill Switch,” at West Kearney, in Buffalo 
county, and the said Clark went to work in pursuance of 
said instructions less than 100 feet west of the switch 
stand. While thus engaged a freight train of the defend- 
ant, consisting of a locomotive and tender, two freigbt 
cars in front of the engine, and two in the rear, stood on 
the main track something like 400 feet east of said switch. 
Mr. Brooks, the foreman, observing the train, left the 
men, including Mr. Clark, who was standing in the center 
of the main track, and went to open the cotton mill 
switch, so as to place the cars thereon. Presently the 
servants of the company in charge of the train made what 
is called a “flying switch,” which was done in the follow- 
ing manner, according to the testimony of Charles A. 


Coleman: 
The engine was started with sufficient force with these 


cars in front of the engine, so as to throw them on the 
cotton mill switch by reason of their own momentum, 
after the engine was cut loose. 

Q. What was done? Were they cut loose? 

A. Those two cars were cut loose from the engine by 
reason of the steam being shut off, and the pin was drawn 
out and it was separated from the cars, and the engine 
then passed out of the way. 

Q. What did the engine do with the cars that were be- 
hind it? 
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A. They went with the engine faster than the two cars 
that had been cut loose, and ran back upon the main line 
out of the way of the cars that were running by their own 
momentum, which ran onto the cotton mill switch, leav- 
ing space enough between the two cars for the switchman 
to throw the two cars onto the cotton mill switch. 

Q. You say that the train started up at this depot and 
got under headway or speed enough, so that the cars in 
front of it ran onto this cotton mill switch? 

A. Yes, sir. 

Q. And then it was cut loose and it ran out of the way 
on the main track so that the switchman could turn the 
switch to throw the two cars onto the switch? 

A. Yes, sir; that is correct. 

It is disclosed that the front of the engine was to the 
east, and that in making the “flying switch,” as above 
described, the engine and the two cars in the rear, after 
passing the switchstand, ran west upon the main line at 
a speed from twenty to thirty miles an hour, striking 
Mr. Clark, knocking him down, and injuring him so badly 
that he died in a few hours thereafter. The breach of 
duty claimed is that the defendant’s employes were neg- 
ligent in running the engine and cars at a high rate of 
speed, and in not ringing the bell and sounding the 
whistle, or giving any notice or signal of warning. 
The evidence is conflicting as to the speed of the engine 
and cars at the time of the accident, as well as whether 
any signals were given. The proofs for the company 
tended to show that the whistle was sounded before the 
engine started, and that the bell was rung continuously 
thereafter. Furthermore, that Mr. Brooks, by signalling 
with his hands, gave notice that a flying switch was about 
to be made. The testimony on behalf of the plaintiff be- 
low was sufficient to warrant the jury in finding that no 
signals of any kind were given. But there was, however, 
an entire failure of proof to establish that a flying switch 
could have been made at a less rate of speed, or that the 
failure to sound the bell or whistle, or the omission to sig- 
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nal the approach of the engine and cars, either or all com: 
bined, occasioned Clark’s death. The cars were in plain 
sight of the section hands at all times, and they knew that 
the cars were about to be put upon the switcb or side 
track. Had the deceased been looking eastward he 
would have seen the cars in ample time to have escaped 
danger. No disinterested person can peruse this record 
without reaching the conclusion that Mr. Clark’s life was 
lost through his own negligence in not looking out for 
the cars and stepping off the track, as did the other men 
in the gang who were nearer the switch than he. The 
case in most respects is like that of Chicago, B. & Q. R. 
Co. v. Soderlerg, 50 Neb., 674. The evidence being insuf- 
ficient to sustain the finding, the Judgment is reversed 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


JOHN HOGUE VY. WILLIAM H. OGLE ET AL. 
FineD Arrit 21,1897. No. 7127. 


1. Judgments: CorRRECTION or JouURNAL Entry. Evidence examined, 
and held insufficient to sustain a motion filed under subdivision 3 
of section 602 of the Code of Civil Procedure to correct the record 
entry of a judgment “for mistake, neglect, or omission of the 
clerk, or irregularity in obtaining a judgment or order.” 


2. Review: LacHEs. A judgment cannot be reviewed which was ren- 
dered more than one year prior to the commencement of proceed- 
ings in error in this court. 


Error from the district court of Sherman county. 
Tried below befure HoLcoms, J. Affirmed. 


Edmund C. Lane, for plaintiff in error. 


Nightingale Bros. and J. I. Scott, contra. 
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Norval, J. 


On the 6th day of December, 1892, William H. Ogle 
recovered a money judgment in the district court of Sher- 
man county against the Sherman County Banking Com- 
pany, John Hogue and others, stockholders in said cor- 
poration. The journal entry of the judgment states that, 
after the impaneling of the jury the parties, by their at- 
torneys, stipulated in open court that the jury should be 
discharged and that “the cause was submitted to the 
court, upon the stipulation there and then made by the 
parties in open court, on consideration whereof the court 
found the issues joined in favor of the plaintiff,” etc. On 
February 8, 1894, one of the defendants, John Hogue, filed 
a motion to correct the said journal entry of December 6th 
so as to disclose that the stipulation upon which the judg- 
ment was rendered was made between the attorneys for 
the plaintiff and attorney J. R. Scott, and not by the: 
parties themselves, and also to show that the stipulation 
was for a judgment against the Sherman County Banking 
Company alone. From an order overruling this motion 
said Hogue prosecutes proceedings in error. 

There was read upon the hearing of the motion the 
affidavit of the defendaut Hogue, stating “that he did not 
consent in person or by attorney to having any judgment 
rendered against him in the cause, by stipulation or other- 
wise, during the December term of court, 1892, or at any 
other time, and had no knowledge of such a stipulation 
during said term of court.” This was wholly insufficient 
to impeach the truthfulness of the record entry of the 
judgment. It may be true that Mr. Hogue did not by 
himself, or a duly authorized attorney, stipulate or con- 
sent to the rendition of the judgment against him, yet, for 
aught that appears, he or his attorney may have stipu- 
lated in open court as to the facts, which justified the 
court in rendering the judgment complained of. The 
journal entry contains no finding or recitation to the 
effect that anyone consented or stipulated to the entry of 
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the judgment; hence the defendant is not entitled to have 
the judgment corrected under subdivision 3 of section 
602 of the Code of Civil Procedure, “for mistake, neglect, 
or omission of the clerk, or irregularity in obtaining a 
judgment or order.” 

It is contended that the stipulation must be construed 
as a confession of judgment, and that no warrant of at- 
torney was presented to the court and placed on file prior 
to the time the judgment was rendered as required by 
statute. There is more tlan one answer to the argument. 
First, the stipulation is not before us; therefore we are 
unable to say whether it amounted to a confession of judg- 
ment or not. In the next place, we cannot review the 
original judgment, since it was rendered more than one 
year prior to filing of the petition in error in this court. 
(Campbell v. Farmers & Merchants Bank, 49 Neb., 1438; 
Omaha Loan & Trust Co. v. Kuight, 50 Neb., 843; Renard 
v. Thomas, 50 Neb., 398.) The order assailed is 


AFFIRMED. 


City MISSIONARY SOCIETY, APPELLANT, V. ANDREW J. 
_ RHAMS ET AL., APPELLEES. 


Fitep Apr, 21,1897. No. 7159. 


Mortgages: AUTHORITY OF AGENT RECEIVING PAYMENT. Evidence held 
not to show that one to whom a mortgage debt was paid was the 
agent of the owner and holder. 


APPEAL from the district court of Franklin county. 
Heard below before BEALL, J. Reversed. 


James McNeny, for appellant. 


E. A. Fletcher and A. H. Kidd, contra. 
19 
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NorRVAL, J. 


On the 5th day of December, 1885, Andrew J. Reams 
and wife borrowed $300 from James LI. Tallman of ITart- 
ford, Connecticut, through the Nebraska & Kansas Farm 
Loan Company of Red Cloud, this state, and gave their 
negotiable promissory note to said Tallman for said sum, 
due in five years, with interest coupons attached, both 
principal and interest being made payable at the Me- 
chanics Savings Bank of Hartford. To secure the pay- 
ment of said note and coupons the Reams at the same time 
executed and delivered a mortgage on the northwest quar- 
ter of section 22, township 1 north, in range 14 west, in 
Franklin county, which was duly recorded. The note 
and mortgage, soon. after their date, were in the regular 
course of business sold and transferred for value to the 
City Missionary Society of Hartford, the plaintiff herein. 
The Reams paid the first two coupons falling due to the 
Nebraska & Kansas Farm Loan Company, who forwarded 
the money to George W. Moore & Co., a firm of loan brok- 
ers at Hartford, and of which said Tallman was a mem- 
ber, and the last named firm paid the money to plaintiff, 
took up the coupons and forwarded the same to the Ne- 
braska & Kansas Farm Loan Company, who delivered 
them to the makers. On the 4th day of October, 1890, 
for the purpose of paying off said note and mortgage, the 
Reams gave their negotiable promissory note for $350 to 
the said Nebraska & Kansas Farm Loan Company, due 
October 1, 1895, and at the same time to secure the pay- 
ment thereof executed and delivered to said company a 
mortgage upon the real estate above described. The note 
and mortgage were sold and assigned to the defendant. 
Samuel Slocum. This was an action to foreclose the 
mortgage first above described, the defense being pay- 
ment. The defendant Slocum also filed a cross-petition 
setting up his mortgage and praying a foreclosure of the 
same. Upon the trial in the court below a decree was 
entered favorable to Slocum, and foreclosure was refused 
plaintiff, from which it appeals. 
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The sole question relates to the sufficiency of the evi- 
dence to sustain the finding of the trial court that the 
mortgage debt had been paid. The facts developed by 
the record in every essential particular are substantially 
identical with those in the case of Richards v. Waller, 49 
Neb., 639, wherein it was held the proofs failed to show 
that the one to whom the mortgagor paid the debt was 
the agent of the owner and holder. ~ With that conclu- 
sion we are content. Payment in the case at bar was not 
made to the plaintiff, the owner of the note and mortgage, 
nor to a person who had possession of them; hence it was 
for the defendants to establish by the proofs that the 
party to whom they made payment was empowered, or 
possessed ostensible authority, to collect the money. As 
to this there was a total lack of evidence, and the case is 
accordingly distinguishable from Thomas v. Shelton, 49 
Neb., 644, cited by defendants, where payment of a mort- 
gage debt to one possessing ostensible authority to act 
as agent of the owner, was sustained. The decree 
against plaintiff is reversed and the cause remanded with 
directions to the district court to enter a decree in plaint- 
iff’s favor for the amount due on the mortgage. 


REVERSED AND REMANDED. 


FRANCIS G. HAMER V. JAMES MCFEGGAN ET AL. 
Fitep APRIL 21, 1897. No. 7288. 


1. Assignments of Error: Waiver. Assignments of error not pre- 
sented by the briefs or oral arguments are waived. 


2, Judicial Sales: APPRAISEMENT. Objections to the appraisement of 
property made under an order of sale should be filed in the trial 
court prior to the sale. 


Error from the district court of Phelps county. Tried 
below before BEALL, J. Affirmed. 
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F. G. Hamer, for plaintiff in error. ' 


Hall, St. Clair & Roberts, W. P. Hall, and Halleck F. Rose, 
contra, 


Norvat, J. 


This cause was brought to this court to obtain a review 
of an order confirming the sale of real estate. While the 
petition in error contains twenty-eight assignments, the 
only one argued in the brief relates to the appraisement, 
and all others will be disregarded. (Wood Mowing & Reap- 
ing Machine Co. v. Gerhold, 47 Neb., 397; City of Kearney v. 
Smith, 47 Neb., 408.) 

It is urged that the value placed upon the property was 
so low as to raise a presumption of fraud in making the 
appraisement. There are two answers to this contention: 
First, no objection was made to the appraisement until 
after sale, which was too late. (Vought v. Foxworthy, 38 
Neb., 7938; Smith v. Fowworthy, 39 Neb., 214; Hcklund v. 
Willis, 44 Neb., 129.) But it is said there was no notice of 
the appraisement given. The only notice the statute re- 
quires is the legal notice of sale and the filing of the copy 
of the appraisement with the clerk of the district court. 
These steps were taken. Second, there was sufficient evi- 
dence adduced on the hearing to show that the property 
was appraised at its actual value. The order is 


AFFIRMED. 


STUDEBAKER Bros. MANUFACTURING COMPANY, APPEL- 
LANT, V. MERRITT D, WELCH ET UX., APPELLEES, AND 
WILLIAM A. SAYERS ET AL., APPELLANTS, 


Firep Aprit 21,1897. No. 7164, 
1. Husband and Wife: ProcEEDS OF END@WMENT PoLicy: CLAINS OF 


CREDITORS. An endowment policy was taken out by a husband, 
which was made payable to his wife, The premiums thereon were 
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paid by him and likewise the money due on the policy was re- 
ceived by the wife from the insurance company during the sol- 
vency of the husband, and the money so received was invested 
in real estate in her name. Subsequently the husband became 
insolvent. Held, That such property was not subject to the claims 
of his creditors. 


2. 


: Girts. A gift from a husband to his wife will be upheld, if 
made when the former was solvent, and the existing rights of 
creditors were not thereby impaired. 


APPEAL from the district court of Lancaster county. 
Heard below before TiBBrEtrs, J. Affirmed. 


Ricketts & Wilson, J. C. Johnston, and S. B. Liams, for 
appellants. 


Lamb & Adams, contra. 


Norvat, J. 


This action was instituted by plaintiff to subject certain 
real estate to the payment of its two judgments recovered 
against the defendant Merritt D. Welch. Subsequently, 
William A. Sayers and A. R. Scoville filed an answer and 
cross-petition praying that a judgment recovered by them 
against said Welch be adjudged a lien on the said prop- 
erty, and that the same be sold upon execution to satisfy 
the judgment. From a decree dismissing the petition 
and cross-petition plaintiff and the defendants Sayers and 
Scoville appeal. 

The facts may be summarized as follows: The defend- 
ants Merritt D. Welch and Lizzie C. Welch are, and have 
been since 1872, husband and wife. In July, 1893, plaint- 
iff recovered two judgments in the county court of Lan- 
caster county against said Merritt D. Welch, one for 
$506.48 and costs, and the other in the sum of $499.15, be- 
sides costs of suit. Transcripts of these judgments were 
duly filed and docketed in the district court of said 
county, and executions were issued thereon, which were 
returned nulla bona. Subsequently, alias executions were 
issued and levied upon lots 7, 8, and 9, in block 4, of 
Pleasant Hill subdivision of lots 3, 4, 5, and 6, in the 
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northeast quarter of section 36, town 10, range 6 east, 
in Laneaster county, as the property of said Merritt D. 
Welch, the title of record to which property being in the 
name of his wife. On April 21, 1892, the defendants Say- 
ers and Scoville obtained a judgment against said Welch 
in the district court of Lancaster county for $889.60 and 
$48.05 costs, upon which execution was issued and re- 
turned unsatisfied. A second execution was thereafter 
issued on said judgment, and levied upon the premises 
above described. It is sought by these proceedings to 
have said property subjected to the payment of said sev- 
eral judgments, the creditors claiming that the money 
with which the same was purchased belonged to the hus- 
band, and not the wife, which position is assailed by the 
-Welches. There is no conflict in the evidence relating 
to the ownership of the premises in controversy. It is 
disclosed that in 1873 Mr. Welch procured a tontine policy 
on his life for $4,000, in the New York Life Insurance 
Company, maturing in ten years from date, and payable 
to his wife. He paid the premiums on the policy until 
1883, when it matured, and the company then paid to 
Mrs. Welch on the policy $1,200, or $1,300, her husband 
being free from debt at the time. This money Mr. Welch 
loaned for his wife until April 23, 1885, when the prin- 
cipal and interest went to purchase four lots owned by 
Samuel S. Chase, who on that date, his wife joining with 
him, executed and delivered a deed conveying said lots 
to said Lizzie C. Welch. At that time Mr. Welch was 
neither indebted to the plaintiff, nor to Sayer and Scoville. 
On September 28, 1891, the Chase property was traded 
for the premises in dispute; the title to the latter, through 
mistake, was taken in the name of Mr. Welch, who, on the 
same day, by deed of general warranty, conveyed the 
property to his wife, both deeds being filed for record on 
said date. Subsequently, the indebtedness was con- 
tracted upon which plaintiff’s judgments were obtained. 
It is argued by appellants that the money received from 
the insurance company was the money of Mr. Welch, and 
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when invested in the Chase property Mrs. Welch held the 
legal title for her husband, and Talcott v. Field, 34 Neb., 
611, is cited in support of the contention. In that case 
it was decided that an endowment policy taken out by a 
husband and payable to his wife is in effect a loan or in- 
vestment, and where the premiums have been paid for an 
insolvent debtor, the money received by the wife on such 
policy during the lifetime of her husband is liable to the 
claims of his creditors. That case lacks analogy, since 
Mr. Welch was not insolvent, nor, so far as this record 
shows, was he indebted to the extent of a farthing, when 
he paid the premiums on the policy, while the rule an- 
nounced in Yaleott v Field is limited in its applica- 
tion in express terms to suits where the premiums have 
been paid by an insolvent debtor. The case in hand more 
nearly resembles Dayton Spice-Alills Co. v. Sloan, 49 Neb., 
622, where a similar transaction between husband and 
wife was upbeld. Mr. Welch being solvent when he paid 
the premiums, and at the time the insurance company 
paid the money, he had a perfect right to make an ab- 
solute gift of the same to his wife as he did, and it is not 
rendered invalid by the subsequent insolvency of the 
debtor husband. The gift of the money to Mrs. Welch 
was fully consummated, and it is sustainable in equity. 
(Dayton Spice-Mills Co. v. Sloan, supra.) Mr. Welch paid 
no portion of the consideration for the property herein 
involved so far as this record discloses. ‘The title to the 
premises, when the indebtedness was contracted upon 
which the judgments were rendered, was in the name of 
the wife; and she had been the owner of the Chase prop- 
erty, which was exchanged for these premises, nearly five 
years prior to the giving of the note which was the founda- 
tion of the Sayer and Scoville judgment. ‘he fact that 
Mr. Welch was indebted to them at the time he executed 
the deed to his wife is not important. She having paid 
the consideration for the property, was the equitable 
owner thereof; hence it was not liable for his debts. The 
decree is 
AFFIRMED. 
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S. 5. VAN HoRN Er AL. V. STATE OF NEBRASKA, EX REL. 
RICHARD M. ALLEN. 


Firurep Apr 21,1897. No. 7943. 
1. Mandamus: ReLATor. When mandamus proceedings are instituted 


to redress a private wrong or enforce a privaie right, the party 
beneficially interested should be named as relator. 


2. : DRAwAGE-DircH: INTEREST OF RELATOR. A mandamus will 


not issue to a county board to compel the construction of a drain- 
. age-ditch under article 1, chapter 89, Compiled Statutes, where 
the relator is not shown to be interested in the improvement, inde- 
pendent of that which he has in common with the public at large. 


ERRorR from the district court of Dodge county. Tried 
below before MARSHALL, J. Leversed. 


George L. Loomis, C. Hollenbeck, and John W. C. Abtott, 
for plaintiffs in error. 


Samuel Maxwell, W. H. Munger, and J. E. Frick, contra. 


NorRvVAL, J. 


On the 18th day of April, 1894, a petition was presented 
to the county board of Dodge county, accompanied by the 
requisite bond, praying for the location and construction 
of a drain or ditch, known as the “Central Cut-Off Ditch,” 
over and across certain lands. Thereupon the board 
viewed the line of the proposed improvement, made its 
report in writing in favor of the ditch, finding all the 
matters and things required by section 5, article 1, chap- 
ter 89, of the Compiled Statutes, which report was en- 
tered on the journal, and the county surveyor was or- 
dered to go upon the line described in the petition and 
survey, level, and stake the proposed ditch, and make a 
report, profile, and plat of the same, together with esti- 
mates of the cost of construction, according to law. On 
June 80, 1894, the county surveyor filed his report, from 
which it appears that the estimated cost of constructing 
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the improvement was nearly $24,000. The county clerk 
fixed August 7, 1894, for the hearing on the report, and 
notice thereof was duly given. On the last named date 
the county board, after making a finding that the requi- 
site notice of the hearing had been given, postponed ac- 
tion upon the surveyor’s report, the estimates, and all 
matters connected with said ditch until the second Tues- 
day of January following, at which time the board, by 
resolution, indefinitely postponed “all business connected 
with the Central Cut-Off Ditch.” Thereupon the relator, 
Richard M. Allen, applied to the district court for a per- 
emptory writ of mandamus against the members of the 
board of supervisors of Dodge county to compel them to 
convene as a county board and proceed with the construc- 
tion of said ditch. To the petition the respondents de- 
murred, on the grounds that it does not state facts to 
constitute a cause of action, and that plaintiff has no 
legal capacity to sue or legal interest sufficient to main- 
tain the action. The demurrer was overruled by the 
court, the respondents answered, and certain parties af- 
fected by the ditch intervened. Upon the trial a per- 
emptory writ was awarded, and the respondents and in- 
tervenors separately prosecute petitions in error. 

In the briefs, and at the bar, the proposition was ar- 
gued by counsel for the respective parties whether the 
county board acted judicially when it found in favor of 
the ditch, and if it did, whether it possessed the power 
to review or disregard its action in the premises, as it 
attempted to do by adopting the resolution at the Janu- 
ary meeting to indefinitely postpone further proceedings 
connected with: the ditch. This point it is unnecessary 
to consider at this time, owing to the views we entertain 
upon another question, which must control] the decision 
in the case, namely, the right of the relator to maintain 
the suit. : 

“The rule is well established in this court that, where 
the question is one of public right and the object of the 
mandamus is to procure the enforcement of a public duty, 
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the relator need not show that he has any legal or special 
interest in the result, it being sufficient to show that he is 
a citizen and, as such, interested in the execution of the 
laws. (State v. Shropshire, 4 Neb., 411; State v. Stearns, 
11 Neb., 104.) This rule applies more particularly to the 
enforcement of such public duties which the failure to 
perform will affect the entire community alike * * * 
The distinction between cases where a private person 
may act as relator to enforce a public duty, and where to 
maintain the action he must show an interest, is not very 
clearly drawn in the cases. The dividing line, however, 
appears to be that where private or corporate rights are 
affected, then the relator must show an interest, while if 
the state is the real party, and the relator the mere in- 
former, to procure the enforcement of a mere public duty, 
then a private individual may become the relator.” (State 
v. City of Kearney, 25 Neb., 266.) -Mandamus will lie 
against a public officer to compel the performance of a 
duty of a public nature on the petition of a private person 
where the proper prosecuting officer refuses to institute 
the suit. If the writ is sought to enforce a private right 
merely, the relator must show a direct interest in the 
result. (Code, sec. 646; Hagerty v. Arnold, 13 Kan., 385.) 
In one sense it may be said that a public object and pur- 
pose is to be accomplished by the construction of this 
ditch, namely, to promote the public health and welfare; 
but in every other respect private interests alone are to 
be subserved. <A highway is a public improvement, yet 
every citizen or elector of the county has not such an 
interest in its establishment as to enable him to invoke 
the writ of mandamus to enforce the opening of a highway 
which has been duly established, but he must have an 
interest in the improvement independent of that which 
he possesses in common with the public at large (Throck- 
morton v. State, 20 Neb., 647); and, upon principle, such 
an interest is necessary to authorize one to institute 
mandamus against a county board to compel the taking 
of necessary steps to secure the construction of a ditch 
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under article 1, chapter 89, Compiled Statutes. Section 
4 of said article requires the petition for such improve- 
ment to be signed by one or more owners of the lots or 
lands which will be benefited thereby. Freeholders alone 
are competent to sign such a petition, and without a 
petition properly signed the proceeding would be a nul- 
lity. (Doody v. Vaughn, 7 Neb., 28; State v. Babcock, 21 
Neb., 187; Wullenwaber v. Dunigan, 30 Neb., 877.) It fol- 
lows that this suit cannot be maintained by this relater 
unless he is beneficially interested in the matter. The 
record fails to disclose that he possesses such an interest. 
He was not a signer of the petition presented to the re- 
spondents for the location of the ditch, nor does it appear 
that he is the owner of any real estate which will be 
affected by the proposed improvement. Not being a com- 
petent petitioner for the ditch, it would seem that he is 
not a competent party plaintiff, at least unless he would 
be injuriously affected by the failure of respondents to 
act, which is not disclosed. Itis true relator resides near 
the line of the contemplated ditch, but it is not shown 
that he isin any manner aggrieved by the failure of the 
respondents to act. It appears that the Standard Cattle 
Company, a Wyoming corporation, which owns several 
hundred acres of land near the line of said ditch, and 
within the course of the general flow of surface water 
that would be carried off through said ditch if con- 
structed, signed the petition therefor, that relator is a 
stockholder in said corporation, is the manager thereof 
in Dodge county, and resides upon the company’s lands 
in said county. The fact that Mr. Allen is the manager 
of the Standard Cattle Company, or is a stockholder 
therein, confers no right upon him to maintain this action 
in his individual name. As such stockholder he is the 
owner of no interest in the real estate of the corporation. 
(Carpenter Paper Co. v. Wilcox, 50 Neb., 659.) As a gen- 
eral rule, a stockholder may not sue on behalf of the cor- 
poration. He may sue for its benefit, however, where 
the corporation refuses to sue, or is controlled by direct- 
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ors who are chargeable with liability. (Fitzgerald v. Fite- 
gerald & Mallory Construction Co., 41 Neb., 374.) No facts 
are alleged or proven to bring the case within any rec- 
ognized exception to the general rule stated above. For 
the want of a competent relator, the judgment of the dis- 
trict court is reversed and the cause dismissed. 


REVERSED AND DISMISSED. 


STATE OF NEBRASKA, EX REL. FRED W. GRAY, V. SCHOOL 
Disrricr or NORFOLK.* 


Ficep Apri 21,1897. No. 7871. 


Unauthenticated Bill of Exceptions. A bill of exceptions must be au- 
thenticated by the clerk of the trial court or it will not be con- 
sidered. 


Error from the district court of Madison county. 
Tried below before RoBINSON, J. Affirmed. : 


Wharton & Baird and Robertson & Wigton, for plaintiff in 
error. 


Barnes & Tyler and Powers ¢ Hays, contra. 


Norval, J. 


This is the second appearance of the case in this court. 
By the former opinion, reported in 35 Neb., 438,-the de- 
cision of the district court sustaining a general demurrer 
to the petition and dismissing the action was reversed and 
the cause remanded for further proceedings. Subse- 
quently, the respondent filed an answer in the district 
court admitting certain allegations of the petition, deny- 
ing other averments therein contained, and pleading new 
matters as a defense. “A reply was filed, the cause was 


*See following case for opinion on motion for rehearing. (State »v, 
School District, 51 Neb., 237, 
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submitted to the court upon-the pleadings and evidence, 
on consideration whereof it found the issues in favor of 
the respondent, and dismissed the action. 

The petition in error contains but four assignments, 
viz.: 

1. The court erred in finding the issues in favor of the 
defendant. 

2. The finding is not sustained by sufficient evidence. 

3. The finding is contrary to law. 

4, The court erred in overruling the motion for a new 
trial. 

None of those assignments can be reviewed, for the 
reason the bill of exceptions embodying the evidence ad- 
duced on the trial is not certified as being the original bill 
in the case, or a copy thereof. (Was v. State, 43 Neb., 18; 
Merrill v, Equitable Farm & Stock Improvement Co., 49 Neb., 
198; Spurck v. Dean, 49 Neb., 66; Derse v. Sieais. 49 Neb., 


665.) The judgment is 
AFFIRMED. 


SraTE or NEBRASKA, EX REL, FRED W. GRAY, v. SCHOOL 
Disrricr or NORFOLK. 


Ficep June 3, 1897.* No. 7871. 


1. Building Contract: ASSIGNMENT: Errect. An assignment of a build- 
ing contract by the contractor was held not merely an assignment 
of the moneys thereafter to be earned, but an assignment of the 
whole contract with its obligations and burdens. 


2. Mandamus Against School District for Issuance of Warrant for 
Balance Due on Building Contract. Held, That a writ of man- 
damus was rightly refused. 


ERROR from the district court of Madison county. 
Tried below before ROBINSON, J. Affirmed. 


Wharton & Baird and Robertson & Wigton, for plaintiff in 
error. 
*Filed on motion for rehearing Of preceding case, 51 Neb., 236, 
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Barnes & Tyler and Powers & Hays, contra. 


Norvat, J. 


This was an application by the state, on the relation of 
Fred W. Gray, for a writ of mandamus to compel the 
school district of Norfolk to draw its warrant in favor 
of the relator for an amount alleged to be due him on a 
contract for the erection of a school building. A judg- 
ment for the defendant rendered in the district court was 
affirmed at the present term on the ground that the bill 
of exceptions lacked authentication. (Stute v. School Dis- 
trict, 51 Neb., 236.) Plaintiff has applied for a rehearing 
of that decision. By inadvertence we overlooked the fact 
that attached to the record proper is a certificate of the 
clerk of the trial court to the effect that the original bill 
of exceptions in the cause is attached to the transcript; 
therefore the motion is well taken. We will now con- 
sider the case on its merits, which would have been the 
course pursued in the first instance had it not been for 
the oversight indicated, 

It is disclosed that in November, 1889, one Martin T. 
Murphy entered into a written contract with the respond- 
ent, the school district of Norfolk, for the erection of a 
schoolhouse for the stipulated sum of $22,500, and gave 
a bond executed by himself as principal, and Fred W. 
Gray, the relator, as surety, conditioned substantially 
that Murphy should erect and complete the building ac- 
cording to said contract and pay for all the labor per- 
formed and materials used in the erection of said build- 
ing. The contract, among other things, provided that 
“on the first of each month during the progress of the 
work hereby agreed to be performed, the architect shall 
make an estimate of the materials furnished and on the 
ground, and of the work done since the last previous 
estimate, and not included in any previous estimate, and 
when said estimate is furnished said first party in writ- 
ing, said first party shall theretipon pay said second party 
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eighty-five per cent of said estimate, and the amount re- 
maining on completion of said contract shall be due and 


payable when said school building shall be fully finished 
and accepted by said architect and by the school board, 
or a committee designated by the said board for the pur- 
pose, and when the said first party shall be fully satisfied 
that no liens or claims of any kind exist against said 
property, or any part thereof, for which said first party 
would or could be liable. Provided said first party shall 
have the right, at their election, instead of paying on the 
architect’s estimates to said second party the amount 
from time to time found due and payable, to pay the 
amount for materials or labor on said building to the 
party or parties furnishing the material or performing 
labor, and the receipt of any or all such parties to the 
amount actually due them shall be accepted by the second 
party as though so much cash in hand paid. The ag- 
gregate amount to be paid by said first party in no event, 
however, to exceed the said sum of $22,500.” After the 
building had been partially erected by Murphy he aban- 
doned the contract and failed to complete the same. 
Gray was notified of such failure by respondent, and the 
former took an assignment of the contract from Murphy 
and proceeded to, and did, complete the building accord- 
ing to the terms of the said agreement. He expended 
therefor $7,742.63, and received from the respondent on 
various estimates $3,426.82, and no more. It is the dilfer- 
ence between said amounts, the sum of $4,315.81, for 
which the respondent is asked to issue its warrant. It 
is disclosed that at the time of the assignment of the 
contract to Gray, and when he commenced the comple- 
tion of the building, there were several unpaid sums due 
material-men and subcontractor of Murphy for materials 
furnished and labor performed in the erection of the 
building, aggregating the amount in controversy herein, 
which several sums the school board subsequently paid 
to the respective owners and holders of the claims. 
The question presented for consideration is whether 
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the payments made by the respondent to Murphy’s sub- 
contractors after the assignment of the contract are bind- 
ing upon Gray. It is urged by counsel for relator that 
the decision rendered when the case was before this court 
the first time is res judicata. It is a general rule that the 
decision of the supreme court is conclusive upon the 
parties, as to questions determined therein, on the subse- 
quent trial of the case in the same or the lower court. 
When this cause was before us first the question was as 
to the sufficiency of the petition, and it was determined 
that, upon the facts stated in the petition, mandamus 
would lie. (Gray v. School District, 35 Neb., 438.) Since 
the judgment of reversal was entered an answer and a re- 
ply have been filed, and the issues tendered were tried 
upon the evidence adduced. It is insisted that the aver- 
ments of the petition were supported by the proofs. 
Some of them were, others not. The agreement set up 
in the sixth paragraph of the petition alleged to have 
been made between Gray and the school board was not 
established on the trial. On the contrary, there were 
proofs tending to show no contract of that character was 
made. There was also evidence tending to prove other 
matters not in accord with the statements contained in 
the petition. 

In the first opinion it was held that the petition dis- 
closed that the stipulation in the contract for the erection 
of the building had been disregarded. It was said: 
“The defendant no doubt had a right under the contract 
to pay the workmen and material-men instead of paying 
the contractor, but to hold the surety liable the payments 
must be made upon each estimate so far as it sought to 
charge the eighty-five per cent. No doubt claims of that 
kind may be deducted from the fifteen per cent held back 
till the completion of the contract.” It was not estab- 
lished upon the trial that the contract had been violated 
by the respondent making payments either to the con- 
tractor Murphy or to his subcontractors in excess of the 
amounts due on the estimates. Itis obvious that Murphy 
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could not have refused to accept as payments the receipts 
taken by the respondents from the laborers and material- 
men, and Gray, by virtue of the assignment, takes the 
place of his assignor. There was not merely an assign- 
ment of the moneys thereafter to be earned, but Gray 
acquired the whole contract with its burdens and obliga- 
tions. (Union P. R. Co. v. Douglas County Bank, 42 Neb., 
469.) For an analogous case see Knapp v. Swancy, 56 
Mich., 345.) 

There was no error in refusing a writ of mandamus in 
this case, and the judgment below stands 

‘AFFIRMED. 


HANNAH J. DUELL, APPELLANT, V. HENRY POTTER ET AL., 
APPELLEES. 


Fitep Aprit, 21,1897. No. 7142. 


1. Lien of Judgment. The lien of a judgment of the district court at- 
taches to all the lands of the debtor within the county where the 
judgment was rendered, whether then owned by him or subse- 
quently acquired. 7 


2. Homesteads: Exrmprions. Although lands acquired as a govern- 
ment homestead are forever exempt from liability for the debts of 
the patentee created before the patent was issued, such lands in 
the hands of a subsequent owner are not exempt by the federal 
homestead law from the payment of the debts of the latter in- 
curred prior to the issuance of the patent. 


APPEAL from the district court of Buffalo county. 
Heard below before Hotcoms, J. Affirmed. 


Greene & Hostetler, for appellant. 
Dryden & Main, contra, 


NORVAL, J. 


This is an appeal from the decision of the court be- 
low sustaining a general demurrer to the petition, and 
20 
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dismissing plaintiff’s action brought to enjoin the sale 
upon execution of the following described real estate, to- 
wit: The northeast quarter, section 4, township 12, range 
14, in Buffalo county, this state. The facts averred in the 
petition, and by the demurrer admitted to be true, may be 
suminarized thus: On the 3d day of October, 1883, Sar- 
dius Smith entered, under the provision of the United 
States homestead law, the above described land; that 
prior to making final proof, to-wit, on July 27, 1886, he 
died, leaving him surviving his widow, Louisa Smith, and 
two children, the plaintiff herein and one Jay T. Smith; 
that the widow made final proof of said land on July 5, 
1890, and a patent for the premises was issued to her on 
November 13, 1891; that on February 8, 1892, said Louisa 
died seized of said real estate, leaving her only heirs a‘ 

law, this plaintiff and said Jay T. Smith; that cn the 2% 

day of April, 1890, and prior to the making of final proof, 
Henry Potter, one of the defendants herein, recovered a 
judgment in the district court of Buffalo county agaist 
the said Jay T. Smith for the sum of $1,461.19, on a note 
held by Potter as collateral security for the debt of said 
Sardius, the original entryman; that on February 25, 
1892, plaintiff purchased ler brother’s undivided one-half 
interest in said land, and ever since has been the owner 
of the fee of the property; and that subsequently said 
Potter caused an execution to be issued upon said judg- 
ment and the said real estate to be seized thereunder. 
Jay T. Smith having acquired title to the undivided one- 
half interest in the land subsequent to the rendition of 
the judgment, and sold such interest to his sister before 
the levy of said execution, the point is made that the 
plaintiff took the land unaffected by this judgment. In 
Filley v. Duncan, 1 Neb., 134, in an opinion by CrounsE, J., 
it was decided that as to bona fide purchasers the lien of 
a judgment does not attach to subsequently acquired real 
estate until the levy of an execution. The same question 
was again before the court in Colt v. Du Bois, 7 Neb., 391, 
where Filley v. Duncan, supra, was overruled, the court 
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holding that judgments are liens on all the lands of the 
debtor within the county where the judgments are ren- 
dered, either then owned by him or subsequently ac- 
quired. The latter rule has been followed in Berkley v. 
Lamb, 8 Neb., 399, and is now the settled law of this state. 

There remains to be considered the proposition whether 
these lands are exempt from liability for this judgment, 
under the provisions of the act of congress of the United 
States, approved May 20, 1862, entitled “An act to secure 
homesteads to actual settlers on the public domain.” 
Section 4 of said act (Revised Statutes, U. S., sec. 2296) 
declares: “No lands acquired under the provisions of this 
chapter shall in any event become liable to the satisfac- 
tion of any debt contracted prior to the issuing of the 
patent therefor.” This provision has been often under 
consideration by this court, and in an unbroken line of 
decisions it has been ruled that lands acquired under said 
act of congress are exempt from liability for debts con- 
tracted by the patentee before the patent was issued. 
(Smith v. Schmitz, 10 Neb., 600; Smith v. Stcele, 18 Neb., 1; 
Kruger v. Adams & French Harvester Co., 13 Neb., 97; Bald- 
win v. Boyd, 18 Neb., 444; Brandhoefer v. Bain, 45 Neb., 
781.) In the last case it was decided the rule applied 
where the patentee had conveyed the land, and subse- 
quently acquired the title. In no ease in this court, or in 
any other, so far as we are advised, has been determined 
the question here involved, namely, that the said act of 
congress protects lands acquired under its provisions from 
debts contracted prior to the date of the patent by one 
other than the patentee. The section under considera- 
tion has never been given a literal or strict construction 
by the courts, but has been invariably so interpreted as to 
carry out the purposes and object of its adoption. Thus 
a literal rendition of the language of the provision quoted 
would prevent a voluntary incumbrance of a federal 
homestead by mortgage to secure a debt contracted by 
the patentee prior to the issuing of the patent, and yet 
this and other courts have held that the law does not 
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prohibit such a voluntary incumbrance of the land. 
(Jones v. Yoakam, 5 Neb., 265; Blanchard v. Jamison, 14 
Neb., 246; Shinner v. Reynick, 10 Neb., 323; Orr v. Ulyatt, 
43 Pac. Rep. [Nev.], 916.) The federal homestead act 
never has been regarded, or construed, merely as one of 
exemptions, nor is such its purpose and scope. On the 
contrary, the title to the act, as well as the body of the 
law, plainly indicates that the object of its framers was 
to secure homes to actual settlers on the public lands, and 
for the better accomplishment of that purpose congress 
wisely prescribed the condition upon which title to such 
lands should be conveyed, viz. that the lands acquired 
under its provisions should not be liable for any ante- 
cedent debt of the patentee. Further it did not under- 
take to legislate. Judge Dillon, in construing said sec- 
tion, in the course of his opinion in Seymour v. Sanders, 3 
Dill. [U. S.], 487, said: “It is not difficult to discover the 
reason for this provision. A leading object of the enact- 
ment was to benefit the poor man who was unable to buy 
lands at government price and receive his title at once 
and without condition; and it undoubtedly occurred to 
congress that many persons who had been unfortunate, 
and were insolvent, would avail themselves of the act; 
and conceiving that the creditor, in such cases, had no 
equity to subject to the payment of his debt lands which 
had been given to the debtor by the bounty of the govern- 
ment, and to protect the debtor and encourage persons to 
settle upon the public domain under the act, the fourth 
section was adopted.” Manifestly the provision under con- 
sideration was intended as a protection to the homestead 
settler, the patentee, dnd not to exempt the land acquired 
under the law from the payment of the debts of a sub- 
sequent owner, although incurred prior to the date of the 
patent. The decree is accordingly 
AFFIRMED, 


Vou. 51] JANUARY TERM, 1897. 245 


Smith v, Bowen. 


MonroE E. SMITH BT AL. V. GEORGE S. BOWEN. 


Fitep Aprin 21,1897. No. 7042, 


1. Insolvency: PREFERRING CREDITORS. An insolvent debtor may law- 
fully secure a portion of his creditors to the exclusion of the oth- 
ers, if in so doing he acts in good faith and without a fraudulent 
intent. : 


2. Attachment: DissoLuTION: REviEw. An order dissolving an attach- 
Ment made on conflicting evidence will not be disturbed. 


3. Chattel Mortgages: ExcressivE Security. The disproportion be- 
tween the value of chattels mortgaged and the amount of the debt 
secured is not a basis for presumption of fraud. 


Error from the district court of Greeley county. 
Tried below before THomMpson, J. Affirmed. 


Charles B. Keller, T. J. Doyle, and J. Rk. Hanna, for 
plaintiffs in error. 


M. B. Gearon, J. R. Swain, and Heald & Leavens, contra. 


NoRVAL, J. 


Plaintiffs brought an action against the defendant 
upon an account for merchandise, an attachment was 
obtained, and certain property was seized thereunder as 
belonging to the defendant. A motion to vacate and 
discharge the attachment was filed, which motion was 
supported by affidavits and other testimony denying the 
grounds set up in the affidavit upon which the same was 
issued, and resisted by testimony submitted by plaintiffs 
in the form of affidavits, depositions, and oral proofs. 
Upon the hearing the motion was sustained, and the 
order dissolving the attachment has been brought to 
this court for review by appropriate proceedings. 

While the affidavit for attachment alleged several 
grounds for granting the writ, but one of them is relied 
upon in this court, namely: “That the defendant sold, 
conveyed, or otherwise disposed of his property with the 
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fraudulent intent to cheat or defraud his creditors, or to. 
hinder or delay them in the collection of their debts.” 
The following facts are undisputed: On the 7th and 8th 
days of August, 1893, the defendant was and for some 
time prior thereto had been engaged in thé mercantile 
business and also in the practice of medicine in Greeley 
Center. D. R. Pomroy managed the store for him, the 
defendant devoting his time and attention to the practice 
of his profession. On said dates he executed chattel 
mortgages upon his stock of goods and store fixtures ag- 
gregating $5,443.50, as follows: C. J. McGuire, $1,000; 
i. F. Cashman, $500; M. H. Nugent, $1,500; D. R. Pom- 
roy, $1,500; J. H. Bowen, $500; Voorheis & Miller, $540; 
C. B. Rouse, $472; M. Anderson & Co., $131.50. The last 
‘mortgage was likewise secured by defendant’s book ac- 
counts. The approximate cash value of the property 
mortgaged equaled, if it did not exceed, the aggregate 
amount of the mortgages. It is conceded that some of 
the mortgages are bona fide. The defendant, under oath, 
denied each averment of fraud contained in the affidavit 
on which the attachment issued, and unequivocally stated 
that each mortgage was given to secure an actual pre- 
existing indebtedness, except the McGuire mortgage, 
which was given to secure a present loan of $600 and 
a debt then past due. The defendant, as to some of 
the mortgages, especially those executed to Cashman 
and Pomroy, is corroborated by the testimony of the 
mortgagees. If Bowen’s testimony is true, he acted in 
good faith and without any intent to defraud his cred- 
itors in executing the mortgages. He had a right to se- 
cure a part of his creditors to the exclusion of the others, 
if he acted in good faith and without any fraudulent pur- 
pose. (First Nat. Bank v. Lowrcy, 36 Neb., 290; Costello v. 
Chamtcrlain, 36 Neb., 45; Kilpatrick-Koch Dry Goods Co. v. 
McPheely, 37 Neb., 800; Meyer v. Union Bag & Paper Co., 41 
Neb., 67.) The question of fraud is one of fact. The evi- 
dence adduced by plaintiff was sufficient to have justified 
the attachment, but the trial court thought otherwise, 
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and its decision being based upon conflicting evidence, it 
will not be molested. . 

It is argued that the mortgage of Bowen to McGuire 
is fraudulent and void, because it was the first mortgage 
executed, and covered property largely exceeding in value 
the debt thereby secured. This was the only mortgage 
given on August 7, 1893, all the others being given on 
the succeeding day. The disproportion between the 
value of the mortgaged chattels and the amount of debt 
secured does not raise a conclusive presumption of fraud, 
but is mere evidence tending to prove fraud, to be con- 
sidered in the light of surrounding circumstances. (Iil- 
patrick-Koch Dry Goods Co. v. Strauss, 45 Neb., 793; Grand 
Island Banking Co. v. Costello, 45 Neb., 119; Dayton Spice- 
Mills Co. v. Sloan, 49 Neb., 622.) It cannot be determined 
as a matter of law that the McGuire mortgage was 
fraudulent and void, The order dissolving the attach- 
ment is 

AFTIRMED. 


McCorpD, BRADY & COMPANY V. GEORGE S. BOWEN. 
Fitep Apri 21,1897. No. 7041. 


1, Right of Defendant to File Motion to Discharge Attachment: 
Estorprerit. Under section 235 of the Code of Civil Procedure, de- 
fendant may, at any time before judgment, upon reasonable notice 
to plaintiff, move to dissolve an attachment, and the fact that the 
attached property does not belong to the defendant, or is incum- 
bered for its full value, does not bar or estop him from filing a 
motion to discharge. 


2. -———-: An attaching plaintiff is estopped to assert that the 
defendant has not sufficient interest to defend against the attach- 
- ment. : 
3. :——~. Smith v. Bowen, 51 Neb., 245, decided herewith, fol- 
lowed. 


Error from the district court of Greeley county. 
Tried below before THOMPSON, J. Affirmed, 
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Rich, O'Neill & Sears, T. J. Doyle, and d. R. Hanna, for 
plaintiff in error. 


J. Ik. Swain, M. B. Gearon, and Heald & Leavens, contra. 


Norvat, J. 


This is a proceeding to review an order of the district 
court dissolving an attachment issued upon an affidavit 
alleging substantially all the grounds for an attachinent 
set forth in the statute. The motion to discharge assigns 
the following reasons therefor: 

1. The facts stated in the attachment affidavit are in- 
sufficient to justify the issuing of the writ. 

2. No action was pending when the affidavit for attach- 
ment was filed. 

3. The statement of facts in said affidavit are untrue. 

There is no merit in either of the first two grounds of 
the nition, since the attachment affidavit is sufficient in 
form and substance to authorize the granting of the writ, 
and the suit was brought and the attachment affidavit 
was filed simultaneously. The statute (Code of Civil Pro- 
cedure, sec. 198) authorizes the issuance of an attachment 
against the property of the defendant, at, or after, the 
commencement of an action. 

It is insisted, in argument, that the defendant was in 
uo position to assail the attachment, because he had no 
residuary or contingent interest in the attached property 
at the time the motion was filed. This contention is predi- 
cated upon the fact that the defendant had incumbered 
the property by mortgages for more than its value, and 
the mortgagees were in possession. But this does not 
preclude him from moving the dissolution of the attach- 
ment. Section 2385 of the Code of Civil Procedure pro- 
vides: “The defendant may at any timé before judgment, 
upon reasonable notice to the plaintiff, move to discharge 
an attachment, as to the whole or a part of the property 
attached.” The legislature, it is clear, has not by the 
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provision quoted limited the right to urge the discharge 
of an attachment to a defendant who had not parted with 
the title and possession of the property attached. But 
the right to move for the dissolution of an attachment by 
controverting the grounds npon which the writ was issued 
is conferred upon every attachment debtor. In Salmon 
wv. Mills, 49 Fed. Rep., 338, the circuit court of apneals 
ruled, under a statute similar to ours, that an attaching 
defendant may move to vacate an attachment notwith- 
standing he disclaims any interest in the property. In 
Claussen v. Easterling, 19 S. Car., 515, Chief Justice Simp- 
son, in delivering the opinion of the court, observed: “As 
to the ground most strongly urged by appellant, that de- 
fendant having adimitted that the property attached did 
not belong to him, he could not move to dissolve the at- 
tachment, we do not see the application here, The 
motion below was made on the ground that the property 
in question did not belong to the defendant. The title to 
the property was not in issue. The attachment was is- 
sued on an allegation of fraud by the defendant, and the 
only question involved below was the truth of that allega- 
tion. If, because that allegation being found untrue, the 
attachment is vacated and incidentally thereby the prop- 
erty is released, that is a result which does not concern 
the defendant. We certainly should not be compelled to 
submit to the charge of fraud, when he has the means of 
overthrowing it, simply because if he should do so, some 
one else may be benefited.” Keith v. Armstrong, 65 Wis., 
225, was an appeal by the plaintiffs from an order vacat- 
ing and discharging an attachment. The ground for the | 
attachment was that the defendants had assigned, con- 
veyed, and disposed of their property for the purpose of 
defrauding their creditors. The defendants having made 
a voluntary assignment of their property for the benefit 
of their creditors, it was urged that the defendants had 
no right to traverse the affidavit for attachment. The 
supreme court overruled this contention. Of the same 
purport are First National Bank of Winona v. Randall, 38 
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Minn., 382; Tolerton v. Casperson, 63 N. W. Rep. [S. Dak.], 
908. The supreme court of Kansas has decided that a 
defendant is not estopped from filing a motion to dis- 
charge an attachment upon the ground that the affidavit 
upon which the writ was-issued is false and untrue, 
merely because he had executed chattel mortgages to vari- 
ous creditors upon the property attached. (Snuth v. Derse, 
41 Kan., 150; ITosca v. MoClure, 42 Kan., 403.) The de- 
fendant should be permitted to move for the vacation of 
an attachment, if, as between himself and the plaintiff, 
he is entitled to a discharge of the writ. Such right is 
given by statute, and it cannot be taken from him under 
the guise of judicial interpretation. Instead of the de- 
fendant being estopped, by the giving of the mortgage, 
from insisting on a dissolution, the plaintiff by attaching 
the property as belonging to the defendant cannot be 
heard to say that the defendant has no such interest in 
the property as to question the attachment. This doc- 
trine has more than once been asserted by this court. 
(Grimes v. Farrington, 19 Neb., 44; Kilpatrick-Koeh Dry 
Goods Co. v. Bremers, 44 Neb., 863; Dayton Spice-Alills Co. 
v. Sloan, 49 Neb., 622.) In‘the last case, Harnison, J., 
speaking for the court, said: “The point is raised that 
_the defendants had no interest in the property attached 
which entitled them to be heard on motion to discharge 
the attachment. <A levy of the writ was made on the 
property mortgaged to the wives as the property of the 
defendants, and the banks were made garnishees in an ef- 
fort to reach the property mortgaged to them, the ground 
being that the mortgagees had property of defendants in 
their possession or under their control. The plaintiffs 
had the writ levied upon the property as belonging to de- 
fendants, and claim a lien on other of the property by 
virtue of a garnishment based on allegations that the 
gnarnishees had in their possession property which be- 
longed to defendants, and they cannot now successfully 
urge that the defendants have not interests in the prop- 
erty such as would permit them to attack the attach- 
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ment.” The doctrine stated is sound, and supported by . 
the authorities, with the exception of those from Mich- 
igan, which were decided under statutory provisions un- 
like those in force in this state. 

In support of the proposition that the defendant has no 
standing in court to move the dissolution of the attach- 
ment, counsel for plaintiff have cited M/Cord v. Krause, 
36 Neb., 764, in which case it was said: “As between 
plaintiff and defendant alone, upon motion to dissolve an 
attachment of the chattels mortgaged, the defendant can 
be heard only because of his residuary, contingent inter- 
est, which may remain after the said mortgages are satis- 
fied.” The same principle was subsequently recognized 
and applied in Darst v. Levy, 40 Neb., 593, and Kountze v. 
Scott, 49 Neb., 258. To the extent any language used in 
those cases is susceptible of being construed as not in aec- 
cord with the principle laid down in Grimes v. Farrington, 
Kilpatrick-Koch Dry Goods Co. v. Bremers, and Dayton Spice- 
Mills Co. v. Sloan, supra, it is disapproved. If a plaintiff 
in attachment is estopped or barred from asserting that 
the defendant has not sufficient interest to defend against 
an attachment, it logically follows that the latter may 
move to dissolve the attachment, at least upon the ground 
the affidavit upon which it was based is untrue, even 
- though he may not at the time be the owner of the prop- 
erty.. Doubtless, it is not competent for a defendant to 
move the discharge of an attachment on the ground that 
the property seized does not belong to him. (angdon v. 
Conklin, 10 O. St., 489; Mitchell v. Skinner, 17 Kan., 568.) 
In other words, he cannot set up title in a third party to 
defeat the attachment. A debtor who has conveyed the 
- property subsequently attached to one not a party to 
the suit will not be permitted on the hearing of the 
motion to dissolve to establish the validity of the sale, by 
showing that the transferee was innocent of any fraud, and 
therefore acquired a perfect title. As said in Landauer v. 
Mack, 43 Neb., 430: “In order to sustain an attachment 
against the defendant it is, for obvious reasons, sufficient 
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‘to establish the existence of ground therefor as against 
him without regard to the rights of other parties. The 
character of the title or interest acquired by purchase or 
mortgage from an insolvent debtor is wholly immaterial 
unless put in issue by creditors.” But this principle does 
not prevent a debtor from defending himself against an 
unfounded attachment. To illustrate: If an attachment 
is issued on the ground that the defendant has disposed 
of his property for the purpose of defrauding his cred- 
itors, the debtor, on a motion to dissolve, may show that 
the charge of fraud is false, and that the transfer was 
made in good faith, even though the dissolution of the 
attachment might inure to the benefit of one not a party 
to the suit. The rule contended for by plaintiff, and im- 
plied in the language employed in some of our decisions 
already mentioned, would prevent an attachment debtor 
from defending himself against the charge of fraud in an 
affidavit in attachment, where he had transferred in good 
faith the property subsequently seized under the writ. 
To so hold would be adding a proviso to said section 235 
of the Code, which this department of the state govern- 
ment is powerless to do. The conclusion is irresistible 
that the defendant had the right to defend against the 
attachment. 

The facts bearing upon the merits of the motion to dis- ° 
solve are identical with those in Smith v. Bowen, 51 Neb., 
245, decided herewith, and, upon the authority of that 
case, the order dissolving the attachment is 


AFFIRMED. 


Barres & COMPANY V. ANDREW J. STANLEY. 
Firep Aprit 21,1897. No. 6983. 
1. County Courts: REPLEVIN: JURISDICTION. The appraised value of 


the property, and not its actual value proved on the trial, is made 
the criterion for determining whether a county court has jurisdic- 
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tion to hear and determine an action of replevin; and where juris- 
diction has attached, it continues to judgment, except such court 
cannot render a judgment for a larger sum than $1,000 exclusive 
of costs. Per Norvat, J.; Harrison, J., concurring. 


2. : ———: Jupemwent. A defendant who prevails in replevin 
before the county court may, where the property has been deliv- 
ered to the plaintiff under the writ, recover the value thereof or 
the value of his right of possession not exceeding $1,000. Per 
Norval, J.; Harrison, J., concurring. 


: APPEAL: JUDGMENT IN APPELLATE CouRT. Where, 
in a replevin action brought in the county court, the appraised 
value of the property, as well as its actual value found by the 
court, is less than $1,000, and the plaintiff appeals from the judg- 
ment entered against him, the district court may give judgment 
for the defendant for an amount in excess of the jurisdiction of 
the county court, # warranted by the facts. Per Norvau, J.; 
all concurring. 


4. Review: JupemwENTs. In case two separate and distinct judgments 
are entered in a replevin action,—one for the plaintiff covering a 
portion of the property and the other in favor of the defendant for 
the remainder,—and an appeal is taken alone from one of them, 
the other is final and conclusive as to all matters thereby adjudi- 
cated. Per Norval, J. 


5. Courts: VACATING SUPERSEDEAS Bonps. The district court has ju- 
risdiction to vacate or set aside a supersedeas bond approved by 
the clerk of such court, where the surety on the bond is insuffi- 
cient, and no transcript of the record has been lodged in the 
appellate court for the purpose of appeal or error proceedings. Per 
Norvat, J.; all concurring. 


6. County Courts: JUDGMENT IN REPLEVIN. Where, in an action of 
replevin, the property has been delivered to the plaintiff, the 
county court on finding for the defendant may render judgment 
for the value of the property, although it exceed $1,000. Per 
Irvine, C.; Post, C. J.. Ryan and Raaan, CC., concurring. 


: Form or JUDGMENT: Revirw. In replevin the county 
court found for the plaintiff as to certain of the goods taken under 
the writ and for the defendant as to the residue. Appropriate judg- 
ment was entered on each finding. Held, To constitute a single 
judgment, so that an appeal by the plaintiff brought the whole 
ease up to the district court for trial de novo. Per Irvine, C.; 
Post, C. J., Harrison, J.. and Ryan and Raaan, CC., concurring. 


Error from the district court of Douglas county. 
Tried below before HoprwrL1, J. Affirmed. — 


Winfield S. Strawn, for plaintiff in error. 


254 NEBRASKA REPORTS. [Vou. 51 


Bates y. Stanley. 


Arthur C. Wakeley, contra, 


NorvVAL, J. 


Bates & Co. commenced an action in replevin in the 
county court against the defendant for the possession of 
a kiln of brick, a lot of brickmaking tools, sheds, ete. 
The property was taken under the writ and appraised at 
$806, and on the execution of the required undertaking 
the possession of the whole of the property was delivered 
to plaintiff. The county court found the value of the kiln 
of brick to be $700, and the value of the remainder of the 
property was fixed at $200; that the defendant was enti- 
tled to the possession of the kiln of brick, and an alterna- 
tive judgment was rendered in his favor for the return 
thereof, or its value so found in case a return could not be 
had. The right of possession for the remainder of the 
chattels was found to be in the plaintiff, and a judgment 
therefor in its favor was also entered. Plaintiff ap- 
pealed from the judgment against it to the district court, 
but the defendant took no appeal. By stipulation, the 
case was tried upon the same pleadings as in the county 
court, which resulted in a judgment for Stanley for a re- 
turn to him of all the property taken under the replevin 
writ, including the tools, sheds, ete., or the value of the 
same, assessed at $1,755. 

The first contention of counsel for plaintiff is that the 
district court had no jurisdiction to render a judgment in 
the case for more than $1,000. It is the settled law of 
this state that the district court acquires no jurisdiction 
of a cause on appeal, if the lower court had no jurisdiction 
of the subject-matter of the action. (Brondberg v. Babbott, 
14 Neb., 517; Keeshan v. State, 46 Neb., 155.) Did the 
county court have jurisdiction to hear, try, and decide the 
cause? The determination of the question necessitates 
. an examination of the constitutional and statutory pro- 
visions relating to the jurisdiction of county courts. Sec- 
tion 16, article 6, of the constitution declares: “County 
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courts shall be courts of record, and shall have original 
jurisdiction in all matters of probate, settlements of es- 
tates of deceased persons, appointment of guardians and 
settlement of their accounts, in all matters relating to 
apprentices, and such other jurisdiction as may be given 
by general law. But they shall not have jurisdiction 
* * * in civil actions where the debt or sum claimed 
shall exceed one thousand dollars.” By this provision 
jurisdiction in express terms is conferred upon county 
courts in certain enumerated matters and causes (among 
which are not actidns in replevin), and also such other 
jurisdiction as may be authorized by legislative enact- 
ment not within the inhibited subjects contained in said 
section of the constitution. The legislature has, by sec- 
tion 2, chapter 20, Compiled Statutes, conferred on such 
courts jurisdiction in replevin suits where the appraised 
value of the property does not exceed $1,000. The ap- 
praised value of the property, and not its actual value as 
proved on the trial, is made the criterion for determining 
whether a county court has jurisdiction of a replevin case; 
but said section of the statute, and the constitution, limit 
the sum for which Judgment may be entered by such court 
at $1,000. This limitation applies to all actions, includ- 
ing replevin. Whenever in replevin, before the county 
court, the defendant is entitled to recover the value of 
the property replevied, judgment may be rendered in his 
favor for the real value established by the evidence, not 
exceeding $1,000, the limit fixed by the constitution and 
statute. (Gottschalk v. Klinger, 833 Mo. App., 410; Hender- 
son v. Desborough, 28 Mich., 170;. Chilson v. Jennison, 60 
Mich., 235.) 

The Michigan cases are quite similar to the oné before 
us. In that state, by statute, the affidavit in replevin 
determines the jurisdiction of the justice of the peace in 
replevin, jurisdiction attaching according to the value of 
the property as fixed in such affidavit. By section 18, 
article 6, of the constitution of that state justices of the 
peace, in civil cases, are given “exclusive jurisdiction to 
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the amount of one hnndred dollars, and concurrent juris- 
diction to the amount of three hundred dollars, which 
may be increased to five hundred dollars, with such ex- 
ceptions and restrictions as may be provided by Jaw.” 
The supreme court, in construing said constitutional and 
statutory provisions, decided that whenever a defendant 
prevails in replevin before a justice of the peace, the 
judgment for the value of the property replevied and for 
damages in the aggregate cannot exceed $500, the con- 
stitutional limit. In Michigan: the value of the property 
claimed in the replevin affidavit fixes the jurisdiction, 
while in this state it is determined by the appraisement; 
hence, the decisions already mentioned are directly in 
point upon the question under consideration. The juris- 
diction of our county courts is limited in civil actions 
where the debt or sum claimed does not exceed $1,000. 
If a party cannot claim in that court a larger sum, it is 
obvious the court is powerless to render a judgment for 
an amount exceeding the limit fixed by the constitution. 
The jurisdiction of such courts in replevin depends upon 
the appraised value of the property. If the actual value, 
ascertained on the trial, should be more than $1,000, it 
would not oust the court of jurisdiction, but in case the 
defendant in replevin should be entitled to recover the 
value of the property taken from him on the writ, the 
judgment may not exceed $1,000. If the appraised value 
is the test for ascertaining jurisdiction in replevin for all 
purposes, then where the appraised value is less than 
$1,000, and plaintiff fails or refuses to give an undertak- 
ing, there is nothing to prevent his recovering the full 
value of his property, even though it should exceed the 
sum named, the constitutional limit. Such was not the 
intention of the framers of the constitution. In holding 
that the defendant in replevin cannot recover in the 
county court a larger sum than $1,000, it does not follow 
that he must lose the excess in the value of the property 
above that amount. He may obtain redress through an 
appeal to the district court, and possibly by separate 
action to recover such excess. 
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The record before us shows that the appraised value of 
the entire property was but $800, which sum, nor the 
judgment entered by the county conrt, did not exceed its 
jurisdiction, therefore that court had jurisdiction of the 
subject of this action. This counsel for plaintiff, with 
commendable frankness, concedes, but he strenuously in- 
sists that the district court had not the power to render 
any other or different judgment than the court from 
which the appeal was taken could have entered, to which 
argument attention will now be given. The cause was 
not brought to the district court by the exercise of its 
original, but appellate jurisdiction, Such being the case, 
had the suit been one for the recovery of money only, 
ordinarily, the judgment could not have been rendered 
on the appeal for an amount beyond the jurisdiction of 
the county court. Such was the holding in Union P. R. 
Co. v. Oyilry, 18 Neb., 688. But the rule stated is not 
inflexible. Suppose, in an action brought in the county 
court upon a promissory note, judgment is rendered 
therein for $950, the full amount then due, and an appeal 
is taken by the defendant to the district court, where, by 
subsequent delays, the interest has accumulated so as to 
make the plaintiff’s demand exceed $1,000, could not the 
appellate court give judgment for the full amount then 
due? Most assuredly, for the obvious reason the county 
court had jurisdiction when the judgment was pro- 
nounced, and no fact subsequently arising in the case 
could takeitaway. (Vindall v. Meeker, 1 Scam. [I11.], 187; 
Mitchelirce v. Sparks, 1 Scam. [U1l.], 198; Dressler v. Davis, 
12 Wis., 65.) The same principle was recognized and ap- 
plied in Deck v. Smith, 12 Neb., 389, which was an action 
of replevin brought in a justice’s court and appealed to 
the district court. Pending the appeal the property in- 
creased in value from $100, the maximum sum for which 
a justice could at that time render judgment, to $130. 
It was ruled that the appellate court could render judg- 

.ment for the full value of the property, even though it ex- 
21 
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ceeds the jurisdiction of the lower court. In the opinion 
itis said: “The district court having obtained jurisdiction 
of the case by the appeal, it not only had the authority, 
but it was its duty to so rule as to do as complete justice 
between the parties as possible. And if to do this it 
became necessary to increase the amount claimed, there 
is no rule of practice preventing it being done. Indeed, 
such a course is fairly within the contemplation of the 
Code, as by the following provisions is clearly shown. 
By section 1010, which provides that in cases appealed to 
the district court ‘the parties shall proceed in all respects 
in the same manner as thongh the action had been orig- 
inally instituted in the said court,’ and by section 144, 
which confers upon the court an almost unlimited power 
of amendment ‘in furtherance of justice.” The writer 
has failed to find any case opposed to the views expressed 
above and none such has been cited in the briefs; nor 
is he aware of any principle of law or morals which 
would prevent the defendant from recovering the full 
value of his property which was taken from him under 
the writ. Moreover, the statutory provisions sanction 
the course pursued. 

Section 26, chapter 20, Compiled Statutes, authorizes 
appeals from judgments of the county court in civil ae- 
tions in the same manner as provided by law in cases 
tried and determined by justices of the peace. 

Section 1010 of the Code provides that in appeals from 
justices’ courts “the parties shall proceed in all respects 
in the same manner as though the action had been 
originally instituted in the said court.” 

Section 191, relating to judgments in actions of re- 
plevin in the district court, declares: “In all cases, when 
the property has been delivered to the plaintiff, where 
the jury shall find upon issue joined for the defendant, 
they shall also find whether the defendant had the right 
of property or the right of possession only, at the com- 
mencement of the suit; and if they find either in his, 
favor they shall assess such damages as they think right 
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and proper for the defendant; for which, with costs of 
suit, the court shall render judgment for the defendant.” 

‘Sec. 191a. The judgment in the cases mentioned in 
sections one hundred -and ninety and one hundred and 
ninety-one, and in section one thousand and forty-one of 
said Code shall] be for a return of the property or the value 
thereof in case a return cannot be had, or-the value of the 
possession of the same, and for damages for withholding 
said property, and costs of suit.” 

This action is not for the recovery of money beyond 
the jurisdiction of the county court, but one im rem, and 
that court having jurisdiction of the subject-matter, the 
appeal authorized the district court to try the case de 
novo as if it had been originally instituted in such court. 
The statute required the rendition of an alternative judg- 
ment for a return of the property or its value, in case a 
return could not be had, although such value exceeded 
the sum for which the county court could have entered 
judgment. A judgment for the full value was indispen- 
sable in this case in order to do complete justice between 
the parties. The defendant did not voluntarily come 
into court, but was an unwilling suitor. The plaintiff 
selected the forum, and, not being satisfied with the 
judgment, appealed to a court of general jurisdiction. 
It ought not now to be permitted to urge that the latter 
court had no authority to render a judgment for more 
than $1,000, on the ground that the county court had not 
jurisdiction to render so large a one. The county judge 
unquestionably had the power to hear and determine the 
cause when it was, and as it was, before him, and the 
appeal prosecuted by plaintiff having conferred jurisdic- 
tion of the subject-matter upon the district court, it re- 
tained it for the determination of all questions properly 
presented for adjudication. 

The judgment is claimed to be erroneous, in that it was 
for the return to the defendant of the whole of the prop- 
erty taken under the writ, or_its value. This objection 
is well taken. As previously stated, the county court 
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rendered two separate and distinct judgments in the 
case, both in form and substance, as much so as if they 
had been given in different actions, one in favor of the 
defendant for the kiln of brick, and the other for the 
plaintiff for the remainder of the property. This latter 
judgment was final as to the property adjudged to belong 
to the plaintiff, no appeal having been taken therefrom, 
yet the court below found for the defendant for all the 
property replevied. The appeal from one of the judg- 
ments did not authorize the defendant to have heard and 
deternined anew the matters which the record shows 
were adjudicated by the judgment against him, from 
which no appeal was prosecuted. 

Defendant asks to enter a remittitur of the amount of 
the judgment in excess of what the testimony shows to 
be the value of the kiln of brick. Such action is allow- 
able in case of a money judgment where the assessment 
of the amount of recovery is too large, and the amount of 
excess definitely appears from an inspection of the record. 
Doubtless a remittitur can be had in a proper case in 
replevin, as where the only error is in the assessment of 
the amount of recovery. (Durrell v. Todd, 31 Neb., 256; 
St. John v. Swanback, 39 Neb., 842; Regier v. Shreck, 47 
Neb., 667.) But the error in this case is not confined 
atone to the assessment of the value of the property. IL 
extends as well to that portion of judgment providing 
for the return of the property. Where a judgment is 
rendered against a plaintiff in replevin in the alterna- 
tive for a return of the property, or for its value, he has 
the option of satisfying the same by either making resti- 
tution of the property or by paying its assessed value. 
(Reavis v. Horner, 11 Neb., 479; Frey v. Drahos, 10 Neb., 
594; Rinker v. Lee, 29 Neb., 783; Lee v. Hustinys, 13 Neb., 
508; Munker v. Sine, 35 Neb., 746; Goodicin v. Potter, 40 
Neb., 553.) The judgment of the district court was for 
the return of the entire property replevied, the ownership 
of all of which, except the brick kiln, by the judgment of 
the county court was determined in favor of the plaintiff, 


VoL. 51] JANUARY TERM, 1897. 261 


Bates v. Stanley. 


If the record disclosed, which it does not, that Bates & 
Co. still had the entire property in a condition to be re- 
turned, manifestly it would be unjust to affirm the judy- 
ment upon condition that a remittitur to a specified sum 
be filed, since to escape the payment of the money por- 
tion of the judgment it would be forced to return all the 
property, including the portion which belonged to plaint- 
iff. The testimony shows that Bates & Co., after acquir- 
ing the property under the writ, sold it, and therefore 
a veturn cannot be had. It would not have been error 
calling for a reversal had no judgment been rendered 
in the case for a return of the property (Goodman v. Ken- 
nedy, 10 Neb., 270; Lee v. Hastings, 13 Neb., 508); and it 
follows that a proper remittitur would cure all substan- 
tial errors in the judgment. The number of bricks in the 
kiln the evidence shows to be 170;000. There is a con- 
flict in the testimony as to the value of the same, defend- 
ant fixing it at $6.50 to $7.50 per thousand, and Charles 
Furst, one of his witnesses, at $5.50 to $6.50 per thousand. 
The estimated value placed thereon by M. P. Sutherland, 
a witness for plaintiff, was $5.50 to $6 per thousand. 
From a consideration of the value of .the whole property 
so found by the court, aud the testimony in the record re- 
lating to the value of the property other than the kiln of 
brick, it is obvious the trial court in making its findings 
must have allowed not to exceed $5.50 per thousand for 
the bricks, making on that basis their total value $935. 
To which should be added $83.98, being interest thereon 
from the date the property was taken under the writ 
until the first day of the term of court at which the judg- 
ment was entered. Defendant should be permitted to file 
a remittitur of $736.02 within thirty days as of the date of 
the rendition of the judgment in the court below as a con- 
dition of affirming the judgment for $1,018.98, the value 
of the brick, with interest. If such remittitur be not 
so filed within the time stated, the judgment should be 
reversed and the cause remanded for a new trial. 

One other matter remains to be considered, and that is 
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the action of the district court in striking from the files 
the supersedeas bond filed in the case, because of the 
insufficiency of the surety thereon, and in ordering that 
the defendant have execution upon the judgment when- 
ever he shall request it. It appears that the decision re- 
ferred to was made upon testimony adduced before the 
court, and that the same was not preserved by bill of 
exceptions, so the sufficiency of the evidence to sustain 
the finding is not involved in this court. The sole ques- 
tion is whether the district court had any power to make 
the order, and before discussing the subject a brief sum- 
mary of the facts will be stated. The judgment was en- 
tered December 30, 1893. Plaintiff filed a supersedeas 
bond in due form in the penal sum of $3,510 on the 19th 
day of January, 1894, for the purpose of staying proceed- 
ings pending a hearing of the cause in this court, which 
bond, and the surety thereon, were approved by the clerk 
of the district court. On the 7th of April, 1894, the order 
now assailed was made on motion of the defendant. The 
transcript and petition in error were filed herein June 1, 
1894. By section 588 of the Code of Civil Procedure 
provision is made for the stay of execution pending pro- 
ceedings to obtain a review of the judgment or final 
order of the probate court or district court, by the plaint- 
iff in error executing to the adverse party, and depositing 
with the clerk of the court in which the judgment or final 
order was entered, a written undertaking, with one or 
more sufficient sureties, conditioned as required by said 
section, and in such penal sum as therein specified, or as 
shall be prescribed by the court, according to the nature 
of the case. Section 590 declares: “Before the written 
undertaking herein mentioned in section five hundred and 
eighty-eight shall operate to stay execution of the judg- 
ment or order, a petition in error must be filed in the 
appellate court, and the execution of the undertaking 
and the sufficiency of sureties must be approved by the 
court in which the judgment was rendered or order made, 
or by the clerk thereof; and the clerk shall inderse said . 
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approval, signed by himself, upon the undertaking, and 
file the same in his office for the defendant in error.” By 
this section the authority to approve a supersedeas bond 
is conferred upon either the court or the clerk, one pos- 
sessing no more power in that regard than the other. 
The latter could lawfully discharge that duty without 
any direction of the court, and he did so in this case by 
approving the bond. But it does not follow that the 
district court was without jurisdiction to make the order 
in question. That the clerk could not reconsider his ac- - 
tion in the premises is clear, as no such authority is con- 
ferred upon him by statute. Nor could this court have 
passed upon the sufficiency of the bond or ordered a new 
one to be given, because the transcript had not at that 
time been lodged in this court; hence no jurisdiction over 
the case had been acquired. Until the error proceedings 
were perfected by the filing of the transcript and petition 
in error the judgment was not suspended, and the district 
court, in the exercise of its general jurisdiction, had the 
right to vacate the supersedeas, if sufficient cause there- 
for existed, in case a new bond with sufficient surety was 
not seasonably filed. Whether it could have done so 
had the jurisdiction of this court at that time attached, 
it is unnecessary to decide. It does not appear that an 
application to file an amended bond was made in the 
court below, or that a new bond was offered to be substi- 
tuted for the one previously filed. The order vacating 
the supersedeas is sustained. 

The judgment, in my view, should be reversed unless a 
remittitur for the amount, and within the time already 
stated, is filed with the clerk of this court. 


IRVINE, C. 


The first contention of the plaintiff is that the district 
court had no jurisdiction to render judgment for more 
than $1,000, and the basis of this contention is that the 
jurisdiction of the district court was appellate merely and 
depended upon the jurisdiction of the county court from 
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which the case was appealed; that the county court had 
no jurisdiction to render a judgment for more than $1,000, 
and therefore the district court in this proceeding could 
not render a judgment exceeding that sum. It is the 
settled law of this state that appellate courts acquire uo 
jurisdiction by virtue of an appeal where the court from 
which the case was appealed had no jurisdiction of the 
subject-natter. (Brondberg v. Bubbott, 14 Neb., 517; Kee- 
shan v. State, 46 Neb., 155.) The jurisdiction of the dis- 
‘trict court therefore depended upon that of the county 
court. By section 16, article 6, of the constitution it is pro- 
vided: “County courts shall be courts of record and shall 
have original jurisdiction in all matters of probate, and 
such other jurisdiction as may be given by general law. 
But they shall not have jurisdiction * * * in civil ac- 
tions where the debt or sum claimed shall exceed $1,000.” 
The constitution therefore vests certain jurisdiction in the 
county courts and empowers the legislature to vest in 
those courts jurisdiction not ee vi termini conferred by the 
constitution; but in civil acticns the legislature may not 
confer jurisdiction where the debt or sum claimed ex- 
ceeds $1,000. The legislature, in the execution of the 
power conferred upon it, enacted as follows: “County 
judges in their respective counties shall have and exercise 
the ordinary powers and jurisdiction of a justice of the 
peace and shall in civil cases have concurrent jurisdic- 
tion with the district court in all civil cases in any 
sum not exceeding $1,600, exclusive of costs, and in 
actions of replevin where the appraised value of the prep- 
erty does not exceed that sum.” (Compiled Statutes, cl. 
20, sec. 2.) By this statute the appraised value of the 
property taken under the writ and not its actual value as 
determined at the trial is made the test for ascertaining 
the jurisdiction of the court. If the statute is constitu- 
tional in this respect the county court had jurisdiction of 
this cause because the property was appraised at less 
than $1,000. We think it is constitutional. Where juris- 
diction depends upon the amount in controversy there 
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must be some means of determining that amount. The 
language of the constitution is, in effect, that jurisdic- 
tion in civil cases may be conferred where “the debt 
or sum claimed” does not exceed $1,000. This language 
excludes the hypothesis that jurisdiction depends upon 
the amount finally ascertained to be due. It is the 
amount claimed which under the constitution limits the 
jurisdiction. (Beach v. Cramer, 5 Neb., 98; Brondberg v. 
Babbott, supra.) In ordinary civil actions this can be 
readily determined from the petition, the summons, or 
both. (Brondberg v. Babbott, supra.) In replevin cases a 
difficulty arises. The demand is for the recovery of the 
possession of specific chattels. There is no prayer for 
any sum of nioney except for unlawful detention. The 
plaintiff, by causing the writ to issue and the property 
to be seized, sets in motion the process resulting in the 
appraisement. The amount of his bond is determined by 
the appraisement, and that appraisement measures more 
correctly than anything else at the commencement of the 
action the “sum claimed.” Jurisdiction should be deter- 
mined in imine and should not remain in doubt until the 
end of the action. The plaintiff, having selected his 
forum, may not at any stage of the proceedings claim an 
amount beyond $1,000 without passing the constitutional 
bounds; but the defendant is a party im invitum. Prop- 
erty in his possession has been taken from him by process 
of the court. If the result of the trial shows that it was 
his property, then he is entitled to its return, or to its 
value. If we should hold that when it appears, as the re- 
sult of a trial, that property so taken was of the value of 
more than $1,000, the proceedings were from the begin- 
ning coram non judice, then it would follow that the de- 
fendant can have no relief except by a new action; that he 
would have no remedy on the bond, at least when treated 
as a judicial bond; that the officer serving the writ, good 
on its face, was in fact a trespasser, and would be liable. 
Should we hold that the proceedings originally were 
coram judice, but that no jurisdiction existed to enter a 
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judgment for the value of the property in excess of $1,000, 
then one of two results must follow. Hither the defend- 
ant whose property has been seized, and who has not 
chosen the forum, must lose the excess in value beyond 
$1,000, or else he is driven to an appeal or separate action 
to recover it. The former hypothesis invades all consti- 
tutional notions of rights of property and process of law; 
the latter presupposes the right of a court to assist a 
wrongdoer and require the person injured to enter an- 
other forum to obtain his remedy. In Michigan it has 
been held in similar cases that judgment might be ren- 
dered for the defendant for an amount beyond the statu- 
tory jurisdiction of the justice, but not beyond the con- 
stitutional limit. (Tenderson v. Desborough, 28 Mich., 170; 
Chilson v. Jennison, 60 Mich., 235.) But the constitution 
of that state provides that the justices of the peace “shall 
have exclusive jurisdiction to the amount of $100, and 
concurrent jurisdiction to the amount of $300, which may 
be increased to $500, with such exceptions and restric- 
tions as may be provided by law.”’ (Constitution of Mich- 
igan, art. 6, sec. 18.) The language of that constitution 
is that jurisdiction shall extend to “the amount” speci- 
fied, while our constitution fixes the limit only upon “the 
debt or sum claimed.” Claimed by whom? Why neces- 
sarily by the plaintiff, or by the defendant who, by set-off 
or counter-claim, invokes the jurisdiction of the court. 
In’ order to prevent the processes of the court from being 
abused, and the limitation being made a means of work- 
ing injustice to unwilling suitors and of depriving them 
of rights clearly guarantied, we must hold that in a re- 
plevin case, where the defendant recovers, the county 
court, having obtained jurisdiction to try the case by 
virtue of the affidavit, the writ, and the appraisement, 
has jurisdiction to render judgment for the value of the 
property as found on the trial, even if such value exceed 
$1,000. We think this was the intention of the constitu- 
tion evidenced by the adoption of its peculiar language. 
Cases holding that the plaintiff, or moving party, cannot 
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recover beyond the jurisdictional amount are not in point, 
although even in such cases it has been held that on ap- 
peal, to preveut the failure of justice, the plaintiff him- 
self may amend to claim an amount beyond the jurisdic- 
tion of the court which he himself selected in which to 
institute the action. (Deck v. Smith, 12 Neb., 389.) 

It is next contended that the judgment is erroneous, be- 
cause rendered in the distvict court for the whole of the 
property described in the writ, and not merely for that 
portion found by the county court to belong to the de- 
fendant. This contention depends for its soundness upon 
the proposition that the county court rendered two judg- 
ments and the plaintiff appealed only from the one 
against him. In form it may be conceded that the judg- 
ment was double, but we should look rather to the sub- 
stance than the form. We have quoted the recital of the 
appeal bond because it is claimed that that fixed the in- 
tention of the plaintiff to appeal only from so much of the 
judgment as was against him. If the judgment was, 
however, inseparable in its nature, so that an appeal 
brought the whole case up, the plaintiff could not restrict 
the appeal to a portion of the judgment by a recital in 
the’ bond. The parties stipulated in the district court tv 
try the cause on the same pleadings as were used in the 
county court. By these pleadings the plaintiff asserted 
title to all the property and the defendaut by general de- 
nial put the title to all in issue. ‘The case seems to have 
been tried on the theory that the whole matter was in- 
volved. We think it was. Suppose the action had been 
for goods sold and delivered; the plaintiff had set out a 
number of items of goods; judgment had been entered for 
plaintiff for the value of certain items, and the plaintiff 
had appealed. He could not contend that as to those 
items the judgment he appealed from was final, and that 
his appeal only presented the items for which he had not 
recovered. This, we take it, would be true even if the court 
had specifically rendered judgment against him for the 
items not found in his favor, because a judgment for part 
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implies a judgment against him for the remainder. It 
would be res judicata in favor of the defendant for the 
remainder and could be pleaded in bar of another action, 
as well as if a specific judgment had been entered. So 
we cannot see that the entry of a formal judgment would 
affect the situation. To take a case more closely analo- 
gous, suppose in this case the property had not been taken 
under the writ and the action had proceeded as one in 
trover, resulting in a judgment for the plaintiff for the 
value of the tools, etc.; suppose he appealed from that 
judgment. It would certainly open up the whole case. 
Such a judgment would be expressly in his favor for the 
tools and impHedly against him for the kiln of bricks, 
but it would be a single judgment which he would not be 
permitted to accept so far as it operated in his favor and 
reject so far as it was against him. The fact that the 
peculiar nature of a replevin suit requires an express 
finding and an express judgment as to every part of the 
property taken does not affect the case. In some states 
statutes expressly permit appeals to be taken from por- 
tions of judgments or decrees. Cases based on such 
statutes are not applicable, nor are cases applicable where 
the appeal was from one of several distinct orders or de- 
crees entered at different stages of the same case or en- 
tered at the same time as a determination of distinct 
proceedings, as for instance, appellate proceedings from 
orders in attachment not bringin® up for review the judy- 
ment in the principal action. We are without the light 
of direct authority, but cases quite closely in point are 
Barkley v. Logan, 2 Mont., 296, and Plaisted v. Nowlan, 2 
Mont., 359. The substance of these cases is that where 
an appeal is statutory and does not provide for appealing 
from a portion of a judgment the whole case is brought 
up. The statutes referred to inthe opinions are in this 
respect very similar to our own. 
AFFIRMED. 
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COCKRELL BROTHERS V. B. BE. Woop. 
FriLtep APRIL 21,1897. No. 7213. 


Sale: AcTION FOR PURCHASE PRICE: PLEADING AND Proor. A verdict 
and judgment on a petition, by which it was sought to recover the 
unpaid purchase price of personal property, are not sustained by 
proof that while in fact such payment had actually been made, yet 
that by false representations the defendant had induced the plaint- 
iff to pay the defendant an amount equal to the amount of such 
purchase price. ° 


Error from the district court of Lancaster county. 
Tried below before Tinsets, J. Reversed. 


John P. Maule, for plaintiffs in error, 
S. L. Geisthardt, contra. 


Ryay, C. 


There was rendered a judgment in this case in the dis- 
trict court of Lancaster county for the amount prayed 
in the petition of B. E. Wood. The averments of this 
petition were as follows: “Che plaintiff complains and 
for cause of action alleges that heretofore, to-wit, on 
April 15, 1892, the plaintiff sold to defendants and 
shipped to the city of Burlington, Iowa, at their request, 
one car-load of corn, for which the defendants agreed to 
pay plaintiff the sum of thirty-six cents per bushel of 
thirty-six pounds, if said corn should grade number three, 
and at the market rate of discount if said corn should 
prove of a lower grade, less the freight from the town of 
Eustis, Nebraska, to Burlington, Iowa; that said corn 
was duly received at Burlington and the amount thereof 
was 56,200 pounds, and the market rate of discount on. 
the same was one and one-half cents per bushel; that the 
freight on the same to Burlington was $112; that said de- 
fendants duly accepted said corn, but that they have at 
all times wholly neglected and refused to pay for the 
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“same as agreed, though often demanded, and there is now 
due to the plaintiff from the defendants the sum of $240, 
for which, with interest from April 15, 1892, and costs, 
plaintiff prays judgment.” The answer was a general 
denial of all the averments of the petition. 

By the terms of the agreement for the purchase of the 
corn, Mr. Wood was required to bill the car containing 
it to his own order at Burlington, Iowa, and notify J. I. 
Harris & Co., a corporation doing business as a grain 
dealer at the city last named. In his testimony Mr. 
Wood admitted that owing to the fact that he was then 
unacquainted with the business and terms connected 
therewith he billed the ear directly to J. F. Harris & Co. 
As directed, however, he drew on Cockrell Bros. for the 
net value of the corn. The draft, with the bill of lading 
attached, was sent through the Farmers State Bank at 
Eustis for collection. The draft was payable to that 
bank, and for its amount Mr. Wood received a credit, of 
which he still has the benefit. Cockrell Bros., to evidence 
the fact that they had sold the corn, delivered to J. B. 
Christian & Co., of Omaha, the aforesaid bill of lading. 
Mr. J. B. Christian testified that the firm of which he was 
a member was then having some trouble with J. F. Harris 
& Co., and that Mr. Johnson, the vice president of the 
Citizens Bank at Omaha, was in the office when this draft 
for this particular corn came in, and took the bill of lad- 
ing and drew on J. F. Harris & Co. for the amount named 
in the bill of lading, on account of J. B. Christian & Co. 
To this draft J. B. Christian signed the name of J. B. 
Christian & Co., and the Citizens Bank, the payee, for- 
warded it, with the bill of lading attached, for collection 
from the drawee, J. ¥. Harris & Co. It appears from 
testimony of J. I’. Harris that the firm of J. F. Harris & 
Co. had received notice that a car of corn had been 
shipped to that firm, and that without the bill of lading 
being required the railroad company had delivered this 
car to the consignee. When the draft on J. F. Harris & 
Co., with the bill of lading attached, was presented to 
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J. F. Harris & Co., that firm refused to honor the draft, 
because J. B. Christian & Co. was already indebted to 
Harris & Co. in the full amount of such draft. Neither 
of the Cockrells testified, and we are not advised just why 
the Cockrells did not pay the draft drawn on them by 
Wood until after the dishonored draft of J. B. Christian 
& Co. had been returned from Burlington to the Citizens 
jank at Omaha. On April 26, 1892, at any rate, Mr. 
Wood wrote Cockrell Bros. that the draft drawn by him 
on that firm had not been paid as the Citizens Bank had 
notified him, and he requested Cockrell Bros. to pay it. 
The firm of Cockrell Bros., on April 27, 1892, from Omaha, 
wrote Mr. Woods as follows: “Yours of the 26th recd. 
Your shipt. was all O. K., but you did not bill as directed. 
Your order was to bill the same shipper’s order. Notify 
J. F. Uarris & Co., Burlington, Iowa, and draw on us with 
B. L. to draft; but you billed the corn direct to J. F'. Har- . 
ris & Co., Burlington, and in that case you should have 
driwn on them instead of us. We have paid your draft 
to the Citizens Bank and they have delvr. us the B. L., 
and we have made a draft on you for the amount of $240 
with B. L. attached. You can pay Dr. and sell your corn 
to J. I’. Harris & Co, and make draft on them, and you 
can sell your corn now for about 38 cts. We will not 
hold you to your sale.” 

Mr. Wood testified that as a matter of business integ- 
rity he paid this draft. J*rom this involved statement it 
will be profitable, perhaps, to single out the facts which 
bear upon the merits of this suit. In the first place, 
Wood drew on Cockrell Bros. for the value of the corn. 
This draft Cockrell Bros. paid to the Citizens Bank at 
Omaha, where it had been sent for collection. The trans- 
action ends here so far as there is involved the rights of 
the parties with reference to the sale of the corn. By 
various representations, Cockrell Bros. afterwards in- 
duced Wood to pay back to that firm the amount pre- 
viously paid to take up the draft drawn against the ship- 
ment of corn. The payment of the draft drawn by Cock- 
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rel] Bros. on Wood may have been procured by false rep- 
resentations that, by reason of being repossessed of the 
bill of lading, Wood had it in his power to sell the corn 
to J. F. Harris & Co. and so reimburse himself the said 
amount which had been paid by him to Cockrell Bros. 
upon the demand of that firm. It is easy to imagine how 
these circumstances might be so connected with others, 
which need not be stated, that a cause of action would 
be shown in favor of Wood against Cockrell Bros. But 
this was not the cause of action that was stated. Plaint- 
iff claimed simply the right to recover the value of a cer- 
tain shipment of corn, which, by his own statement, he 
‘showed to have already been paid. It is true he was 
afterwards induced to part with his money, but that did 
not entitle him a second time to collect the contract price 
of the corn as such. The proofs did not entitle plaintiff 
to a verdict in the district court, for they were not rele. 
vant to the averments of the petition. The judgment is 
therefore reversed and this case is remanded to the dis- 
trict court, with directions to permit an amendment of the 
petition, if Mr. Wood so elects, and, in that event, for 
subsequent proceedings in accordance with the views 
above expressed. 
REVERSED AND REMANDED. 


CHARLES H. GODFREY BT AL, V. CITY OF BEATRICE. 


Firep Aprit 21,1897. No. 7201. 


1. Contract to Supply Water: Breacn: DAmaceEs. In an action for the 
recovery of damages sustained by a city by reason of the failure 
of a contractor to furnish a stipulated number of gallons of water 
within a limited space of time, an instruction which, in effect, di- 
rected the jury, if they found for plaintiff, to return a verdict for 
the sum of such payments as had been made to the contractor for 
supplying boilers, an engine, pipe line, and machinery upon esti- 
mates as the work progressed, held erroneous in view of the fact 


Vor. 51) JANUARY TERM, 1897, 273 


Godfrey v. City of Beatrice. 


that by the terms of the contract there had been recognized no 
such contingency as the return of such payments to the city in 
any event. 


2. Principal and Surety. An undertaking will be strictly construed in 
favor of sureties and their liability will not be extended by con- 
struction beyond their specific agreement. - (Curtin v. Atkinson, 36 
Neb., 110; Gran v. Houston, 45 Neb., 813.) 


ERROR from the district court of Gage county. Tried 
below before Busu, J. Reversed. 


Frick & Dolezal, for plaintiffs in error. 
DL. M. Pemberton and Alfred Hazlett, contra. 


RyYAn, C. 


The city of Beatrice recovered judgment in this case 
in the district court of Gage county on a verdict in the 
sum of $24,545.14 as against all the plaintiffs in error. 
As it will be necessary to quote from the pleadings and 
instructions, we shall give the parties the respective 
designations under which they were referred to in the 
district court. In the petition it was alleged that Charles 
H. Godfrey and A. J. Meals had constituted a partner- 
ship firm throughout all the transactions described; that 
on September 12, 1891, said firm entered into a contract 
with plaintiff for the putting in of a system of wells and 
appurtenances, including a pipe line, pumps, an engine, 
a condenser, a boiler, and other machinery, and guaran- 
tying.said well system to continue supplying not less than 
two millions of gallons of water per day continually there- 
after from the date of the completion of said contract by 
said Godfrey and Meals. The defendants Long, Wrede, 
Matthews, and Walker were joined as defendants by rea- 
son of their contract of guaranty, the conditions of which 
were stated in this language: “If the said Godfrey & 
Meals shall well and truly keep and perform all the terms 
and conditions of said contract on their part to be kept 
and ae including any and all future changes or 
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modifications in said contract as therein set forth, and 
shall indemnify and save harmless the said city of Bea- 
trice and the said city council and officers thereof as 
therein stipulated, then this obligation to be of no effect; 
otherwise, it shall remain in full force and virtue.” The 
breach of the contract alleged was the failure to furnish 
a supply of water equal to two millions of gallons per 
day. Following immediately after the statement of the 
failure to furnish water as stipulated the petition con- 
tained this language: “And plaintiff alleges that it has 
paid to the defendants, Godfrey & Meals, on the afore- 
said contract as the work progressed thereon various 
sums of money and in the total amount of $20,992. And 
plaintiff alleges that by reason of the failure of Godfrey 
& Meals to comply with the terms of their said contract 
herein above referred to, and by reason of their failure to 
furnish to this plaintiff a well system and daily water 
supply of two million gallons, as provided in said con- 
tract, that the plaintiff herein has been damaged in the 
amount of the sums so paid to Godfrey & Meals, as herein- 
before set forth, and in the total sum of $20,992. Where- 
fore plaintiff prays judgment against the defendants for 
the sum of $45,000, with interest thereon at seven per 
cent from date, and costs of suit.” 

In the contract with Godfrey & Meals, which was made 
a part of the petition as an exhibit, there were these pro- 
visions: “It is mutually understood and agreed that the 
parties of the second part shall furnish all materials, 
tools, and. labor to put in his system of wells complete and 
demonstrate to the satisfaction of the mayor and city 
council that said wells will give and furnish a daily sup- 
ply of at least two million (2,000,000) gallons of water 
each twenty-four hours before any instillment of the 
above consideration shall be paid by the party of the first 
part; and provided further, in case of the failure of the 
parties of the second part to find or secure that quantity 
of water, the party of the first part will relieve the parties 
of the second part from a further compliance with their 


VoL. 51] JANUARY TERM, 1897. 275 


Godfrey v. City of Beatrice. 


contract, and in that event the party of the first part to be 
relieved of all liability for said work and materials and 
shall not be required to pay anything therefor.” In the 
part of the contract immediately following the language 
just quoted it was provided that in case two million gal- 
lons of water should be obtained the consideration was 
to be paid in pursuance of the terms and specifica- 
tions attached to said contract under the head of “pay- 
ments.” Turning to this particular head we find the fol- 
lowing language: “Payments to be made of eighty per 
cent between the first and tenth of each month on esti- 
mates of all material furnished and labor performed the 
preceding month; ten per cent on completion of the work, 
and ten per cent on final acceptance of the work, to be 
paid in good and lawful money.” The price to be paid 
for the completed works with the full supply of water 
guarantied was $45,000. From the quotations just made 
it is evident that there were conflicting provisions as to 
payment of this consideration. By the first it was pro- 
vided that the work should be completed and the stated 
quantity of water furnished before anything was re- 
quired to be paid; by the last provision it was required 
that eighty per cent should be paid on estimates of ma- 
terials furnished and labor performed; ten per cent on 
the completion of the work, and ten per cent upon its ac- 
ceptance. The payment pleaded was, we suppose, the 
eighty per cent on certain estimates, for this, being by the 
evidence left to conjecture, we have assumed that these 
payments were made under contract provisions. 

The second instruction given to the jury was in this lan- 
guage: “If you find for plaintiff, from the evidence and 
the law as given you by the court, the amount of damages 
which plaintiff is entitled to recover from the defendant 
or defendants against whom you find is the sum of money 
paid by plaintiff to the defendants Godfrey & Meals under 
the contract set out in the petition, which is admitted to 
be $20,992, with interest thereon at the rate of seven 
per cent per annum from the time said Godfrey & Meals 
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failed to perform said contract on their part and finally 
abandoned the work on said system of wells and water- 
works.” We do not understand the theory on which it 
was assumed that the recovery of the money paid was 
the correct measure of plaintiff’s damages. It was not 
pleaded that there was any agreement to refund pay- 
ments if upon completion of the efforts of Godfrey & 
Meals the stipulated amount of water had not been fur- 
nished. In one provision of the contract it seems as 
though the city expected to protect itself by withholding 
all payments until a satisfactory amount of water was 
assured. In another part of the said contract, however, 
there were payments to be made as the work progressed 
based upon estimates of materials furnished and labor 
done. The payments actually made to the amount of 
$20,992 must, therefore, have been for materials furnished 
and labor done without reference to the required flow of 
water having been secured. As to this amount there was 
no provision in the contract in case of failure to obtain 
water as required, that Godfrey: & Meals would refund 
payments already made to that firm. Such a claim was 
not asserted in the petition, and whatever may be the 
rights of the plaintiff, if it has any remedy because of the 
alleged failure to furnish water, it certainly was not, 
under this condition of the contract and pleadings, to re- 
cover payments by it made to Godfrey & Meals merely be- 
cause such payments had been made. The injustice of 
adopting this measure of recovery is specially marked as 
against the sureties who had merely guarantied the faith- 
ful performance of the undertakings of Godfrey & Meals 
and contracted to indemnify and save harmless the city 
of Beatrice and its officers. The rule is that an under- 
taking will be strictly construed in favor of sureties, and 
their liability will not be extended by construction be- 
yond their specific agreement. (Curtin v. Atkinson, 36 
Neb., 110; Gran v. Houston, 45 Neb., 818.) The judgment 
of the district court is reversed and the cause is remanded 
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for further proceedings not inconsistent with the views 


above expressed. 
REVERSED AND REMANDED. 


Brown Counry v. Rock County. 
Fitrep AprRIL 21,1897. No. 7236. 


Counties: Divisions: Riauts IN REAL Estate. In an action for the 
recovery of a proper proportion of the value of real property re- 
tained and used by a county from the territory of which the terri- 
tory of another county has been segregated, it is no defense to 
show that said real property was originally conveyed by a deed 
with conditions, when thereafter the said property was dedicated 
as county property by a plat duly recorded by the grantor and as 
such was accepted by the county and at great expense improved 
by the erection thereon of county buildings. 


Error from the district court of Brown county. Tried 
below before Barrow, J. Affirmed. 


J. S. Davisson, R. M. Logan, and Munger & Courtright, for 
plaintiff in error. 


Robertson & Wighton and J. J. Carlin, contra. 


Ryaw, C. 


This action was brought in the district court of Brown 
county by Rock county and its board of county commis- 
sioners to recover from Brown county the alleged value 
of the interest of Rock county in certain real property. 
There was a judgment for the sum of $4,386 against the 
defendant, which prosecntes this proceeding in error. 

It was alleged in the petition that “on the 28th day of 
December, A. D. 1888, the plaintiff, Rock county, was, in 
the manner provided by law, duly created and erected 
out of a portion of the territory of said Brown county as 
then existing.” By the answer the above averments of 
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the petition were admitted. This admission, however, 
was immediately followed by the statement that “plaintiff 
county was a duly organized and existing county on No- 
vember 6, 1888, and that plaintiff and defendant counties 
were divided by reason of an election held therefor on 
said 6th of November, 1888.” By the reply the averment 
of the answer that Rock county was duly organized and 
existing on November 6, 1888, was denied. In view of 
this condition of the pleadings, we think it should be as- 
sumed that by the pleadings themselves it was estab- 
lished that Rock county was duly created and erected 
out of a portion of the territory of Brown county, on De- 
cember 28,1888. This disposes of some contentions made 
in argument based upon the assumption that Rock county 
was created and erected on November 6, 1888. Between 
themselves, the authorities of Brown and Rock counties 
agreed to a division of the persoual assets held and debts 
owing by Brown county before Rock county was created 
out of a portion of the territory of Brown county. The 
matter in litigation in this case was the value of the 
square upon which stood the court house and jail. This 
square is in the territory which at present constitutes a 
portion of the territory of Brown county, and that county 
uses it, with all of its appurtenances, for county purposes. 
It denies, however, that it should be held to account for its 
proportion of the value of this real property to Rock 
county, for the reasons which shall now be considered. 
It is insisted that Brown county does not hold a fee- 
simple title, and that, therefore, it should not be held 
liable for anything more than a nominal sum. This con- 
tention is grounded on the proposition that the convey- 
ance of the square in question was with the express con- 
dition therein contained that “the county buildings of 
Brown county, such as court house, jail, etc., shall not be 
erected and maintained anywhere except upon these 
premises, and this deed shall be of no force or effect, and 
all right and title herein conveyed shall at once revert to 
the said grantors, if at any time the county seat of Brown 
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county shall be removed from said town of Ainsworth.” 
After the above mentioned conveyance had been made it 
was apparently discovered that it had not been witnessed, 
and subsequently, on March 8, 1887, a duly witnessed 
deed was executed, which contained the provisions above 
recited as existing in the first deed. Between the dates 
of the execution of these two instruments, however, the 
grantor filed for record a plat of “Osborn’s Second Addi- 
tion to the town of Ainsworth.” In this plat the square 
as to which this controversy has arisen was designated 
and described as “Court House Block.” After this plat 
had been filed the county of Brown built on “Court House 
Block” a court house, which it is stipulated cost $9,750, 
and ever since has continued without question to use said 
building for the purpose for which it was erected. Under 
these circumstances the plaintiff in error cannot be per- 
mitted to assert that it has no ownership of the square or 
in the buildings thereon. 

_ It is insisted that this court house was constructed 
with the proceeds of bonds voted by the Ainsworth pre- 
cinct to induce the location of the county seat of Brown 
county within the boundaries of said precinct, and that, 
therefore, Ainsworth precinct has such an interest in 
the square in question that Brown county should not be 
compelled to account to Rock county with respect to this 
property. There was attached to the answer the sub- 
mitted proposition on which the precinct bonds were 
voted, and in this proposition there was no reservation 
of any equitable or other rights with respect to the im- 
provements to be made with the proceeds of the bonds 
proposed to be voted. We do not say that a proposition 
might or might not properly contain a condition of the 
character indicated; it is sufficient for our purposes to 
say there was no attempt to embody such a condition. 

There was sufficient evidence to justify the finding of 
the amount due Rock county on account of the real prop- 
erty above indicated on the basis afforded by the statute, 
and the judgment of the district court is 

AFFIRMED. 
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MARILLA E. DOANE BT AL. V. SMITH BROTHERS LOAN & 
TRUST COMPANY PT AL. 


Firep Arnit 21,1897. No. 7234, 


1. Review: Conriictinc EVIDENCE. A verdict on consideration of 
fairly conflicting evidence will not, in this court, be disturbed as 
lacking support in the proofs. 


2. Immaterial Special Findings: Review. Where a question for a spe- 
cial finding, which, answered either way, must be immaterial to 
issues in view of the evidence, was submitted to a jury, and such 
question was not answered, there was no prejudicial error in ren- 
dering judgment on the general verdict without previously requir- 
ing a finding on the question indicated. 


Error from the district court of Saline county. Tried 
below before Hasrinas, J. Affirmed. 


E. W. Metcalfe, for plaintiffs in error. 
H. D. Travis and J. H. Grinun, contra. 


RyYAn, C. 


In the district court of Saline county the Smith Bros. 
Loan & Trust Company obtained a decree of foreclosure, 
under which there was sold a certain quarter section of 
land in said county. By the sale the amount found due 
by this decree was paid, and there was left in the hands 
of the clerk of said court a balance of $664.97. By her 
application, in the nature of a motion, Rebckah Coggs- 
well, as administratrix of the estate of her deceased hus- 
band, James W. Coggswell, asked that this surplus be 
paid to her. She based this right upon a note and mort- 
gage executed by Marilla E. Doane and J. C. Doane to her 
intestate. The Doanes are the owners of the mortgaged 
premises above referred to and claim the money in the 
hands of the clerk by reason of that fact. They averred 
in their answer that they had purchased the mortgaged 
premises from James W. Coggswell, but alleged that they 
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had fully paid and accounted to him for the purchase 
price, and that said note and mortgage formed no part of 
the consideration for said purchase, but that said con- 
sideration had by them been fully paid. In respect to the 
note and mortgage made to James W. Coggswell, the 
Doanes further answered that said note and mortgage 
were given to James W. Coggswell, under and by reason 
of an arrangement with him that neither the same, nor 
any part thereof, should ever be paid by them; and the ex- 
press agreement of Coggswell that he, in a few days, 
would release the same; and that he was prevented from 
making this release only by his sickness and death, which 
occurred shortly after the making of his said agreement. 
It was also alleged by the Doanes that their note and 
mortgage were made to Coggswell solely to enable him to 
effect certain purposes of his own. ‘To this answer there 
was a reply denying each fact pleaded. The district 
court was liberal in allowing the defenses to be presented 
to the jury, and there was accordingly determined upon 
conflicting evidence the above described issues, and for 
this reason we cannot disturb the verdict. 

It is urged that the jury were not governed by the in- 
structions of the court as to matters of law, but we find 
no evidence of this misconduct of the jury in the record. 

It is urged that the jury failed to answer a special in- 
terrogatory, which was in this language: “How much 
money did Coggswell receive on the mortgage on the 
farm?” ‘To this the answer was: “Unable to determine.” 
This question referred to a mortgage in existence before 
that to James W. Coggswell was executed. Under the 
issues presented in this case which are now sought to be 
reviewed this question presented an immaterial inquiry, 
and, therefore, there was no error in receiving the gen- 
eral verdict without insisting upon an answer to this 
special interrogatory. The facts bring this case within 
the rule laid down in Town v. Missouri P. R. Co., 50 Neb., 
768, which rule was stated in the sylJabus in this lan- 
guage: “Where questions for special findings are sub- 
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mitted to a jury, the answers to which would be immate- 
rial to the issues as prescribed by the pleadings and evi- 
dence, and in view of the other findings of the jury, and 
the jury fails to answer one or more of such questions, it 
is not prejudicial error for the court to render a judgment 
over the objection of a party on the general] verdict re- 
turned.” ; 

It is finally urged that there has been no final judg- 
ment. We are rather surprised that this is urged by 
plaintiffs in error, for if their position is well taken they 
would have no standing in any court to review the alleved 
errors in the district court. This order was made upona 
motion, and we think it was a final order. (Clarke v. Ne- 
braska Nat. Bank, 49 Neb., 800.) 

No error has been found in the record and the judgment 
of the district court is : 
AFFIRMED. 


JosHuA F. McGINnNISs, APPELLANT, V. Ropert Kyp, 
SHERIF, APPELLEE. 


Fitep Aprit 21,1897. No. 7250. 
Review: Conriicting EvipEncE. A judgment on fairly conflicting evi- 


dence will be affirmed when the sufficiency of such evidence is the 
only question presented by the record. 


APPEAL from the district court of Gage county. Heard 
below before Busy, J. Affirmed. 


S. L. Webb and J. N. Rickards, for appellant. 
J. A. Smith, contra. 


RYAN, C, 


In this case appellant obtained an injunction to pre- 
vent the appellee, the sheriff of Gage county, from exe- 
cuting a deed in pursuance of a sale previously made 
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and confirmed. From an order dissolving this injunc- 
tion this appeal was taken. 

The grounds on which the injunction was sought were 
that in respect to the pendency of the original suit, 
which resulted in a judgment against him, the appellant 
had never been served with summons or a notice, and had 
no knowledge of such suit, and there had subsequently 
been a revivor of said judgment, in respect to which the 
appellant was equally ignorant. The evidence was con- 
flicting, and as there was sufficient, if accepted as true, 
to support the finding of the court, it will not be dis- 
turbed. 

It was pleaded in the petition for the injunction that 
the property sold was a homestead, and while the judg- 
ment purported to be for labor performed for appeHaut, 
it was in fact on some other canse of action. Unfortu- 
nately for this contention, the evidence failed to sustain 
it. The preponderance was in favor of the proposition . 
that labor performed was the cause of action, which had 
been properly established by the judgment against ap- 
pellant. 

No other question is presented by the record, and the 
judgment of the district court is 

AFFIRMED. 


C. W. LyMAN & CoMPANY Vv. D. WATERMAN, 
Finep Aprit 21,1897. No. 7223, 


Trial to Court: RerusaL To SrAatreE FinpIncs SEPARATELY. When a 
jury was waived and questions of fact were tried by the court and 
in due time a request was made of the court to state in writing 
the findings of fact separately from conclusions of law, it was 
prejudicially erroneous for the court to deny such request. (1Wiley 
ov. Shars, 21 Neb., 712.) 


Error from the district court of Saunders county. 
Tried below before Barns, J. Reversed. 
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Good & Good and L. EF. Gruver, for plaintiff in error, 
Simpson & Sornborger, contra. 


Ryan, C. 


On May 12, 1890, Oliver Eaton and: D. Waterman exe- 
cuted a promissory note to plaintiff in error for $52.70, 
due ninety days after date. Suit was brought against 
Waterman on this note, and upon a trial to the court. 
there was a finding for the defendant and judgment ac- 
cordingly. The defense of Waterman was that he was 
surety on said note, and that for a valuable consideration 
paid by Eaton the time of payment was extended by the 
payee without the knowledge of Waterman, who thereby 
was discharged. This was denied by a reply of plaintiff. 
On the trial, a jury being waived, plaintiff in writing 
_ requested the court to make a finding of facts separate 
from the findings and conclusions of law. This request 
was denied and piaintiff excepted, and by a motion for a 
new trial and a petition in error the correctness of this 
ruling bas been challenged. The same question was pre- 
sented in Wiley v. Shars, 21 Neb., 712, and it was then held 
that the refusal noted was prejudicially erroneous. The 
judgment of the district court is therefore 

REVERSED. 


CHARLES H. MORRILL, RECEIVER, APPELLANT, V. CLARK 
M. CRAWFORD ET AL., APPELLEES. 
CHARLES H. MORRILL, RECEIVER, APPELLANT, V. 
CHARLES E. SHAW ET AL., APPELLEES, 


Fivep Aprit 21,1897. No. 7247. 


Review: CHANGE OF THEORY IN APPELLATE CouRT. Where an action 
was brought by the receiver of an insolvent bank against one who 
had held some of its unpaid stock, and his transferee thereof, for 
the amount of an assessment thereon, in which action it was 
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sought to obtain judgment against one defendant if certain alle- 
gations of fraud against him should be sustained by the proofs to 
be adduced, and if not so sustained then against the other defend- 
ant, the cause must be tried on appeal as one for alternative relief; 
and the evidence not being found sufficient to charge the original 
holder of the stock on the theory proceeded on against him in the 
district court, he cannot be held liable in the supreme court on a 
different theory. 


APPEAL from the district court of Lancaster county. 
Heard below before HAuu, J. Affirmed. 


Sawyer, Snell & Frost, for appellant. 
Pound & Burr, contra. 


RYAN, C. 


There were tried two cases in the district court of 
Lancaster county upon the same evidence, and from an 
adverse judgment in each C, H. Morrill, as receiver, who 
was plaintiff in both cases, has appealed. It will not 
be necessary to describe the issues in both these cases, 
for the reason that they are alike and the conclusion 
reached in one must govern in the other. The petition in 
the case of Charles H. Morrill, receiver, v. Clark M. Craw- 
ford and Henry O. White contained averments of the ap- 
pointment of Morrill as receiver of the Nebraska Savings 
Bank in July of 1893; that the capital stock of said bank 
was $250,000, divided into shares of $100 each, and that 
the defendant Crawford was the owner of ten of these 
shares, cn wheh there had been paid but twenty per 
cent of their par value. There was in the petition the 
following language: “That on or about the 15th day of 
February, 1893, the said Nebraska Savings Bank was 
insolvent and known to be insolvent by said Crawford, 
and, in order to exonerate himself from liability to the 
creditors of the Nebraska Savings Bank by reason of 
the unpaid part of his shares of stock, amounting to 
eighty per cent of the face value thereof, the said Craw- 
ford, who was then and had been for some time a di- 
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rector in said Nebraska Savings Bank, transferred said 
shares to his co-defendant, Henry 0. White, on the books 
of the said Nebraska Savings Bank, and had a new cer- 
tificate issued to, and in the name of, the said Henry O. 
White for said shares, being certificate No. 246; that said 
transfer was made without consideration and with the 
view on the part of said defendants of allowing said 
Crawford to escape his liability thereon; that said Henry 
O. White was, at the time of said transfer, wholly in- 
solvent, which fact was known to said Crawford at said 
time; that said White is now and at all times since said 
transfer has been insolvent, and that the said transfer 
was made with the view of defrauding the creditors of 
the said Nebraska Savings Bank and for no other pur- 
pose whatever, and was and is void as to them and this 
plaintiff.” Following these averments, there were alle- 
gations which need not be described further than in gen- 
eral terms to say that thereby were made to appear an 
assessment of twenty per cent made on May 19, 1893, 
on the par value of the shares referred toe, and the refusal 
of the defendants to pay, as well as the insolvency of the 
bank. The prayer of the petition was as follows: 
“Wherefore the plaintiff prays that the transfer of the 
said stock of the Nebraska Savings Bank by the said 
Clark M. Crawford to the said Henry O. White be set 
aside as fraudulent and null and void, and that the said 
stock be decreed to be the property of the said Clark M. 
Crawford, and that the said Clark M. Crawford may be 
decreed, ordered, and adjudged to pay to the plaintiff the 
said assessment on said stock, viz., $200, with interest 
thereon at the rate of seven per cent per annum from the 
15th day of June, 1893; or, in the event that the court 
hold that said transfer was not fraudulent and void, 
then that the defendant Henry O. White may be ‘decreed 
to pay to plaintiff the sum of $200, with interest as afore- 
said, and for such other, further, and different relief as 
may be just and equitable, including costs of suit.” 
There was an answer filed by Crawford, in which there 
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were denied the averments of the petition by virtue of 
which his liability was sought to be established. There 
was no appearance by White, and after he had been 
duly called in open court his default was entered, upon 
which judgment was subsequently rendered for the 
amount above prayed in the alternative against him. 
At the same time the judgment was rendered against 
White there was rendered a judgment in favor of Craw- 
ford. The receiver, by this appeal, seeks to have Craw- 
ford held liable for an amount equal with that of the 
judgment rendered against White. 

It is urged by the appellant in argument that the lia- 
bility of a transferee of the stock of a bank is merely 
cumulative,and that, therefore,the transferrer, Crawford, 
was not released by such transfer. The petition sought 
to hold Mr. Crawford upon allegations that he had trans- 
ferred his stock fraudulently to escape liability, and the 
prayer was accordingly in the alternative that Mr. Craw- 
ford alone be held liable if such fraudulent purpose 
should be made to appear by the evidence, or that, if the 
proposed proof failed, only Mr. White should be held 
liable. By taking judgment against Mr. White by de- 
fault, the receiver might be said to have made his elec- 
tion which of those two alternatives he was satisfied to 
accept, and that in this court he could not now insist 
upon relief as though there was no alternative prayer. 
Ordinarily a cause must on appeal be tried on the same 
theory as in the district court. (Shaw v. Robinson, 50 
‘Neb., 403.) We have carefully examined the evidence 
and have found that there was sufficient to justify the 
court in finding that Crawford’s transfer of his stock 
was not fraudulent, and, therefore, consistently with the 
theory on which this case was tried, the judgment of the 
district court was right and must be 

AFFIRMED. 
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BOARD OF EDUCATION OF THE CITY OF AURORA V. NELLIE 
‘A. MOSES. 


Frrep Apri. 21,1897. No. $048. 


1. Statutes: AMENDMENTS: CONSTITUTIONAL Law: HiaH Scuoon D1s- 
Tricts, An act of the legislature which is clearly amendatory of 
an existing statute is unconstitutional when such amendatory act 
in no way mentions or describes that of which it is amendatory. 


When a part of an act, unconstitu- 
tional for the reason above indicated, forms the obvious induce- 
ment for the passage of the remainder of such act, the entire act 
must be declared unconstitutional. 


ERROR from the district court of Hamilton county. 
Tried below before Bars, J. Reversed. 


John A. Whitmore and D. A. Scovill, for plaintiff in error. 
M. F. Stanley, contra. 
Ryan, C. 


This is a proceeding in error to reverse the order of the 
district court of Hamilton county allowing a mandamus 
on the application of the defendant in error. The re- 
spondent was the board of education of the city of Aurora. 
Plaintiff averred in her application that “said city of 
Aurora is duly organized under the law of Nebraska as 
a high school district; that said high school has been 
designated by the state department of education as a free 
high school, open to attendance by any person of school 
age in accordance with the provisions of sections num- 
bers 4726, 4727, 4728, 4729, Compiled Statutes of Ne- 
braska, 1895 edition, and that said high school has been 
and now is able to furnish accommodations to non-resi- 
dent pupils without renting or constructing additional 
buildings.” The sections of the statute specially de- 
scribed have been omitted from the above quotation be 
cause their purport will be more fully indicated in the 
course of this discussion. In general terms it will an- 
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swer all purposes to state that the relator described her 
own age, residence, and other requirements sufficiently 
to entitle her to enforce such rights as the statute of 1895, 
hereinafter referred to, has attempted to confer. There 
were averments of due demand to be accorded such rights 
and of the refusal of the respondent board to comply 
therewith. There was a prayer that said defendants 
might be compelled to admit plaintiff to attendance as a 
pupil of said high school with all the rights and privileges 
pertaining thereto, without charge to said plaintiff. A 
demurrer was interposed to this petition, and upon this 
being overruled a mandamus was issued as prayed. 

By section 1, subdivision 14, chapter 79, Compiled 
Statutes, each city in the state having more than fifteen 
hundred inhabitants, together with certain contiguous 
territory described in exceptional cases, was constituted a 
school district. Section 2 of this subdivision was in this 
language: “All schools organized within the limits of 
said cities shall be under the direction and control of the 
boards of education authorized by this subdivision. Such 
schools may be free to all children between the ages of 
five and twenty-one years whose parents or guardians 
reside within the limits of said district.” The statute 
was in the above condition when chapter 60 of the Ses- 
sion Laws of 1895 was adopted. The title of this act was, 
“An act to provide free attendance at public high 
schools.” By the first section of this chapter it was pro- 
vided: “That all public high schools in this state which 
shall be determined by the state department of education 
to be properly equipped as to teachers, appliances, and 
course of study shall hereafter be open to attendance by 
any person of school age residing outside the district, who 
is a resident of the state, and whose education cannot 
profitably be carried further in the public school of the 
district of his residence.” The right above conferred was 
dependent upon certain contingencies and under certain 
restrictions, but as these have no bearing on the questions 
under consideration they will be omitted. 


23 
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By reference to the language of section 2, subdivision 
14, chapter 79, above quoted, it will be seen that thereby 
the right of attendance in the high school was limited to 
children whose parents or guardians were residents 
within the limits of the district. The act of 1895 so 
amended these provisions as to permit any person of 
school age having a certain educational proficiency, 
though living outside the district, to receive instruction 
at the high school. This was clearly amendatory to the 
extent indicated, and yet neither in the title nor in the 
body of the latter act is there any reference whatever to 
the section amended. Plaintiff based her right to be re- 
ceived into the high school of Aurora upon this statute 
of 1895. In her application she described the defendant 
as the board of said high school, and having alleged that 
the city of Aurora had been duly organized under the 
laws of this state as a high school district, and that she 
was a non-resident of said high school district, she de- 
manded to be accorded the privilege of becoming a pupil 
of said high school. There was thus predicated her right 
upon the statute passed in 1895. By the statute in ex- 
istence prior to 1895 she was not entitled to receive a high 
school education in the city of Aurora. Neither by the 
title of the act of 1895, nor by its provisions, was there 
any reference to the law in existence which stood between 
herself and the exercise of the privilege demanded. ‘he 
law of 1895 was not a complete act, but was amendatory 
of the law which denied non-residents of Aurora the right 
to receive the benefits of its high school education. In 
State v. Moore, 48 Neb., 870, there was under considera- 
tion section 11, article 3, of the constitution of this state, 
which declares that “No law shall be amended unless 
the new act contains the section or sections so amended, 
and the section or sections so amended shall be repealed,” 
and NorvaL, J., in the delivery of the opinion of this 
court, said: “This constitutional provision has been fre- 
quently before this court for consideration, and it is a 
rule well settled that where an act of the legislature is 
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not complete in itself, but is amendatory of a former law, 
to which it does not refer, it is within the constitutional 
inhibition quoted above. In other words, the fundamen- 
tal law of the state requires all the parts of an amended 
law to be incorporated in the act, and the old law so 
amended to be repealed. If said constitutional provision 
is disregarded or not complied with in the amendment of 
a prior act, the new law is void.” This language was fol- 
lowed by the citation of many cases previously deter- 
mined by this court. 

The other provisions of chapter. 60 of the Session Laws 
of 1895 are dependent upon that which is open to the ob- 
jection above noted, and as the invalid portion, without 
question, formed an inducement to the passage of the en- 
tire act, it must be declared unconstitutional and void. 
(Trumble v. Trumble, 87 Neb., 340.) The judgment. of the 


district court is 
REVERSED. 


AMBROSE EDDY Vv. GERMAN INSURANCE COMPANY OF 
I°REEPORT. 


FILED APRIL 21,1897. No. 7225. 


1. Costs: ATTORNEYS’ Fess: InsuRANCE. In order that a plaintiff in a 
suit against an insurance company may recover an attorney’s fee 
as part of his costs it must appear that the judgment is based 
upon a policy or contract of insurance; that the policy must have 
peen written upon real property and be a contract of indemnity 
against loss by fire, tornado, or lightning; and that the loss must 
have occurred without criminal fault on the part of the insured 
or his assigns. 


2. 


When such a judgment is brought to this 
court on error and affirmed, the district court, on receiving and 
entei.ag the mandate of this court, has no authority to allow 
the insured an attorney’s fee for services rendered by his counsel 
in the case in this court. 


Error from the district court of Lancaster county. 
Tried below before TippEts, J. Affirmed. 


292 NEBRASKA REPORTS. [Vot. 51 


Eddy v. German Ins, Co, 


Abbott, Selleck & Lane, for plaintiff in error, 
Adams & Scott, contra. 


RAGAN, C. 


In the district court of Lancaster county, Ambrose 
Eddy sued the German Insurance Company on an ordi- 
nary fire insurance policy. He recovered a judgment 
and the same was, on error proceedings to this court, 
affirmed. (See German -Ins. Co. v. Eddy, 36 Neb., 461.) 
Subsequently Eddy moved this court to tax to the insur- 
ance company as part of his costs a reasonable attorney’s 
fee for services of his counsel rendered in the case, both 
in the district court and in this court. This motion was 
overruled. (See German Ins. Co. v. Eddy, 37 Neb., 461.) 
Eddy then moved the district court of Lancaster county 
for an order to tax the insurance company, as part of 
the costs in the case, a reasonable attorney’s fee for the 
services of his counsel in the case in both the district and 
the supreme courts. The court sustained the motion to 
tax as costs a reasonable attorney’s fee for Eddy’s coun-’ 
sel in the district court, but overruled the motion to tax 
the attorney’s fee for the services rendered by counsel 
in the supreme court. To reverse this order Eddy prose- 
cutes here a petition in error. 

Section 45, chapter 43, Compiled Statutes, provides: 
“The court upon rendering judgment against an insurance 
company upon any such policy of insurance shall allow 
the plaintiff a reasonable sum as an attorney’s fee, to be 
taxed as part of the costs.” The right of a litigant in 
any case at law to recover costs is a statutory right; and 
in order that a litigant may recover an attorney’s fee as 
part of his costs in a suit against an insurance company 
he must bring himself within the provisions of sections 
43, 44, and 45 of said chapter 43. He must recover a 
judgment against an insurance company upon a policy 
or contract of insurance. The policy of insurance must 
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be a contract of indemnity against loss by fire, tornado, 
or lightning. It must be written upon real property. 
It must have been destroyed or damaged without crimi- 
_ nal fault on the part of the insured or his assigns. These 
things having been made to appear, the court in which 
the case is tried, and which renders the judgment against 
the insurance company, may then allow the party recov- 
ering the judgment a reasonable sum as attorney’s fees 
and tax such sum as a part of his costs. We do not 
think it was the intention of the legislature to authorize 
this court to allow an attorney’s fee to a litigant and 
tax it as part of the costs in an error proceeding by an 
insurance company to review the judgment of the dis- 
trict court pronounced against it on such an insurance 
policy as is contemplated by said sections of the statute. 
Where a suit is brought against an insurance company 
on a policy of insurance such as is contemplated by the 
statute, the plaintiff recovers judgment thereon, and the 
insurance company renioves such case to this court on 
error and the judgment of the district court is affirmed, 
we do not think the statute authorizes the district court, 
on receiving and entering the mandate of this court, to 
allow the insured an attorney’s fee for the services ren- 
dered by his counsel in the case in this court. The judg- 
ment of the district court is 

AFFIRMED, 


Missour! PAciFic RAILWAY COMPANY V. CROWELL LUM- 
BER & GRAIN COMPANY. 


Fitep Aprit 21,1897. No. 7196. 


Carriers: MISTAKE IN QUOTING FREIGHT RATES: OVERCHARGES: Lia- 
BILITY OF CARRIER. A railway company quoted to a shipper a 
rate on grain from Nebraska to Colorado, but by mistake the rate 
quoted was less than the usual rate. The shipper, relying upon 
the rate quoted, sold large quantities of grain to persons in Colo- 
rado, basing the price on such freight rate, the purchasers of the 
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grain to pay such freight on its delivery and the shipper guaran- 
tying that the rate should not exceed the one quoted to him by 
the railway company. This grain was delivered by the shipper 
to the railway company in Nebraska to be transported by it and 
delivered to the purchasers in Colorado. The last carrier, before 
it would deliver the grain to the purchasers, compelled them to 
pay a higher freight rate than that quoted to the shipper by the 
railway company. The shipper then paid to the purchasers this 
excessive freight and sued the railway company therefor. Held, 
That the mistake made by the railway company in quoting the 
freight rate caused the shipper to change his status, to his injury, 
and that the railway company was liable for the overcharge paid 
by the shipper. 


ERror from the district court of Douglas county. 
Tried below before BLAIR, J. Ajfirmed. 


The opinion contains a statement of the case. 


B. P. Waggener, James W. Orr, and A, R. Talbot, for 
plaintiff in error: ‘ 

The special rates were quoted through mistake of the 
carrier’s agent, and the contract based thereon provided 
for the violation of the interstate commerce law. The 
judgment for overcharges was therefore erroneous. (24 
United States Statutes at Large, p. 79; Chicago, R. J. & 
P. R. Co. v. Hubbell, 54 Kan., 232; Hawley v. Kansas & Teas 
Coal Co., 48 Kan., 593; United States v. Michigan C. R. 
Co., 43 Fed. Rep., 26; United States v. Tozer, 39 Fed. Rep., 
904; Arkansas & Li, R. Co. v. Sinith, 13 8. W. Rep. [Ark.], 
929; Dillingham v. Fisehi, 21:8. W. Rep. [Tex.], 554.) 


Connell & Ives, contra. 


RAGAN, C. 


The Crowell Lumber & Grain Company (hereinafter 
called the grain company) is a corporation organized 
under the laws and doing business in the state of Ne- 
braska. Its business consists very largely in buying and 
shipping grain. The Missouri Pacific Railway Company 
(hereinafter called the railway company) is a common 
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carrier doing business in Nebraska, Colorado, and other 
states. In the district court of Douglas county the grain 
company sued the railway company, alleging in its peti- 
tion that on the 11th day of December, 1890, the railway 
company entered into a contract with it in and by which 
it agreed to transport grain in car-load lots from certain 
points in Nebraska to certain points in Colorado at a rate 
of thirty cents per hundred; that the grain company, rely- 
ing upon this contract, purchased and shipped a large 
quantity of grain and sold it to persons at the said Col- 
orado stations at a price based on said freight rate men- 
tioned in said contract with said railway company, the 
purchasers of said grain to pay the freight on delivery, 
’ the grain company guarantying that the said freight 
should not exceed thirty cents per hundred, as provided 
by its contract with the railway company; that when the 
grain reached Colorado the delivering carrier charged 
and demanded of the grain company’s purchasers, as a 
condition precedent to the delivery of the grain shipped 
to them, a freight rate largely in excess of the contract 
rate entered into between the grain company and the rail- 
way company; that the said purchasers, in order to ob- 
tain gaid grain, were compelled to and did advance and 
pay the freight rate demanded by the delivering carrier; 
and the grain company had been compelled to and had 
repaid to said purchasers the freight charges in excess 
of the rate fixed by the contract between the grain 
company and the railway company. In addition to a 
general denial, the railway company interposed to this 
action two defenses: (1) That it was induced to and did 
enter into the contract sued on, believing that the rate 
fixed in the said contract was the rate then in force for 
the transportation of such freight between said points as 
agreed upon by itself and other carriers then consti- 
tuting the Trans-Missouri Freight Association; that said 
rate was, aS a matter of fact, not then in force, all of 
which the grain company knew at the time of making the 
contract; and (2) that the contract made was void under 
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the provisions of the interstate commerce act. The grain 
company had a verdict and judgment as prayed, and the 
railway company prosecutes here a petition in error. 

1. The first assignment of error which we notice is that 
the verdict is not sustained by sufficient evidence. The 
issues of fact made by the pleadings in the case were (1) 
whether the railway company executed the contract 
sued upon; (2) whether the freight rate on grain from 
Nebraska to Colorado fixed by the Trans-Missouri Freight 
Association was in force at the time the contract in suit 
was made; (3) whether the grain company knew that the 
rate fixed by the Trans-Missouri Freight Association had 
been abolished at the time the contract was made; (4) 
whether the grain company, relying in good faith upon 
the contract sued.on, purchased and shipped grain to 
Colorado, there sold it, and guarantied that the freight 
charges should not exceed the rate fixed by its contract 
with the railway company; (5) and whether the grain 
company, to make good its guaranty, had paid to its pur- 
chasers the excess of freight charged and collected for 
transporting the grain. 

There is practically no conflict in the evidence as to the 
first and fifth issues. 

As to the second issue, the evidence tends to show that 
the railway company and a number of other carriers, on 
the 19th of July, 1890, became members of what is known 
in this record as the Trans-Missouri Freight Association; 
that this association fixed the rate for the transportation 
of grain in car-load lots from certain points in Nebraska 
to certain Colorado points at thirty cents per hundred; 
that they caused to be printed and published a tariff sheet 
setting out the rates fixed by this association and filed 
this tariff sheet with the interstate commerce commission 
on the 23d of July, 1890. No such thing as a rule, constl- 
tution, or by-law of this association is in the record, and 
we are not certainly advised how any member of this 
freight association might withdraw therefrom or cease 
to be bound by the mutual agreement of its members, 
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But it seems that the association had not given the inter- 
state commerce commission any notice of the modification 
or abrogation of the tariff fixed by it at least earlier than 
the 6th day of February, 1891, before which date the 
transactions had occurred out of which this suit grew. 

As to the third and fourth issues, the evidence tends 
to show that prior to the making of the contract in snit 
the grain company had heard, or had been informed, that 
the rate fixed on grain from Nebraska to Colorado by the 
Trans-Missouri Freight Association had been abrogated 
or modified; that the officer of the grain company whose 
duty it was to look after freight rates called upon the 
assistant general freight agent of the railway company 
and told him that he had been advised of a modification 
or abrogation of the thirty-cent rate on grain to Colo- 
rado. his freight agent assured him that there had 
been no modification or change of that rate; that it was 
still thirty cents per hundred, and thereupon the con- 
tract in suit was entered into; that the grain company, 
relying upon the rate fixed in the contract, purchased 
and shipped large quantities of grain and sold it to Colo- 
rado parties, the purchasers to pay the freight on the 
delivery of the grain, the grain company guarantying 
that it should not exceed thirty cents per hundred; that 
the delivering carrier refused to surrender the: grain 
unless it was paid a rate of thirty-nine cents per hundred; 
that the purchasers were compelled to pay this in order 
to receive the grain, and that the grain company, in pur- 
suance of its guaranty with its purchasers, paid the 
excessive freight charges to their purchasers. The ver- 
dict of the jury found all the issues in favor of the grain 
company, and without further comment on the suffi- 
ciency of the evidence, we think the jury’s finding is 
abundantly supported’ 

2. A second argument is that the contract in suit is 
void under the provisions of the act of congress known 
as the “Interstate Commerce Act.” Section 2 of this 
act provides: “That if any common carrier * * * 
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shall, * * * by any special rate, rebate, draw-back, 
or other device, charge, demand, collect, or receive from 
any person * * * a greater or less compensation for 
any service rendered or to be rendered in the transporta- 
tion of passengers or property * * * thanit charges, 
demands, collects, or receives from any other person 
* * * fordoing him * * * alike and contempo- 
raneous service, * * * under substantially similar 
circumstances and conditions, such common carrier 
shall be deemed guilty of unjust discrimination, which 
is hereby prohibited and declared to be unlawful.” (U. 
S. Statutes at Large, vol. 24, ch. 104, p. 379.) Section 10 
. of said act provides: “Any person and any officer or 
agent of any corporation or company who shal] deliver 


property for transportation to any common carrier, 
* * orfor whom * * * any such carrier shall 


transport property, who shall knowingly and willfully, 
by false billing, false classification, false weighing, false 
representation of the contents of a package, or false re- 
port of weight, or by any other device or means, whether 
with or without the consent or connivance of the carrier, 
* * * obtain transportation for such property at Jess 
than the regular rate then established and in force, 
* # # shall be deemed guilty of fraud * * * be 
subject for each offense to a fine not exceeding five thou- 
sand dollars, or imprisonment in the penitentiary for a 
term not exceeding two years, or both, in the discretion 
of the court. If any such person or any officer or agent 
of such corporation * * * shall, by payment of 
money or other thing of value, solicitation, or otherwise, 
induce any common carrier * * * or any of its offi- 
cers or agents to discriminate in his * * * favor 
as against any other consignor * * * in the trans- 
portation of property, or shall aid or abet any common 
carrier in any such unjust discrimination, such person or 
such officer or agent of such corporation * * * shall 
be deemed guilty of a misdemeanor.” (U.S. Statutes at 
Large, vol. 25, ch. 382, p. 857, sec. 2.) We do not under-- 
stand that the contract in suit violates any provision of 
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this interstate commerce act. It is neither pleaded nor 
proved that by the contract in suit the railway company 
gave the grain company a special rate, rebate, or a draw- 
back; nor that by the contract was the railway company 
to coNect or receive from the grain company either a 
greater or less compensation for transporting the grain 
from Nebraska to Colorado than it charged and collected 
from other persons for a like and contemporaneous sery- 
ice under substantially similar circumstances and condi- 
tions; and there is neither pleading nor proof that the 
rate of transportation fixed in the contract was obtained 
by the grain company by false billing, false classification, 
false weighing, or by any other deception or fraud what- 
soever; nor that the railway company intended by the 
rate fixed in the contract to discriminate in favor of the 
grain company and against any other person or corpora- 
tion whomsoever. In other words, there is neither plead- 
ing nor proof in this record that by the contract in suit 
either the railway company or the grain company in- 
tended to violate any provision of the interstate commerce 
act; nor that the contract was a shift or device gotten up 
for the purpose of evading the provisions of that act. If 
the agreement of the members of the Trans-Missouri 
Freight Association, that the rate on grain from Nebraska 
to Colorado should be thirty cents per hundred, was not in 
force at the time the contract in suit was made, because 
some member of that association had refused to be longer 
bound by its agreements, then there is no pleading or 
proof in this record which shows that the rate of thirty 
cents per hundred fixed by the contract was an unjust 
or unreasonable rate, nor that the railway company, by 
giving this rate to the grain company, was guilty of un- 
just discrimination. ‘To give the railway company the 
benefit of its own theory in this case, it amounts to this: 
That before and at the time the contract in suit was made 
it was a member of the Trans-Missouri Freight Associa- 
tion. It had been transporting grain from Nebraska 
points to Colorado points for thirty cents per hundred 
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in car-load lots. It charged this rate because that was 
the rate fixed by the association of which it was a mem- 
ber. Some time before the contract in suit was entered 
into one of the members of this association withdrew 
therefrom, thus abrogating the mutual agreement of the 
members of the association. At the time the contract 
was made the railway company had not been advised of 
the withdrawal of this meinber. It made the contract 
in suit believing that all the members of the association 
were maintaining the rate on grain fixed by the associa- 
tion; and that if it had been aware that one member of 
the association had withdrawn therefrom its freiglit rate 
on the grain would have been thirty cents per hundred 
from Omaha to the Colorado points, plus the local rate 
from the place of shipment of the grain to Omaha. But 
conceding all this, we have the finding of the jury, sup- 
ported by the evidence, that the grain company acted in 
good faith in obtaining this contract from the railway 
company, and, relying upon the statements of the rail- 
way company’s freight agent, that the rate fixed by the 
freight agent had not been changed, accepted this con- 
tract at thirty cents per hundred, and, relying upon the 
contract, purchased, shipped, and sold the grain at a 
price based on the freight rate fixed by the contract in 
suit. We have, then, a contract entered into by one 
party under a mistake or misapprehension as to the facts, 
and which he would not have made had he known the 
facts; this contract accepted by the other party in good 
faith, relied and acted upon by him, and in consequence 
of which he has changed his status, to his injury. Con- 
ceding, then, that both parties to this contract are inno- 
cent, the loss must fall upon the railway company, be- 
cause its mistake was the proximate cause of the other 
party’s injury. 

3. Some criticisms are made upon the instructions of 
the court. We have examined all of these instructions 
and reached the conclusion that the plaintiff in error was 
not prejudiced by any instruction given or refused, The 
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finding made by the jury is the only one that could have 
been correctly made under the evidence, and the judg- 


ment of the district court is 
AFFIRMED. 


GORGE WASHINGTON DAVIS Vv. STATE OF NEBRASKA. 
FILED APRIL 21,1897. No. 8657. 


1. Murder: Maricr. Malice is an essential element in the crime of 
murder, both at common law and under our statutes. 


2. Malice Defined. “Malice,” in common acceptance, means ill-will 
against a person; but in its legal sense it means a wrongful act 
done intentionally without just cause or excuse. Jfoush v. State, 
43 Neb., 163, followed. 


38. Homicide: WRECKING oF TRAIN: MALICE: EvipENcE. The plaintiff 
in error was indicted for the murder of one Hambell, a passenger 
on a railway train, by displacing the fixtures of the railway track, 
thereby causing the wreck of the train and the instant killing of 
Hambell. Held, (1) Whether the prisoner in displacing the fix- 
tures of the railway track acted maliciously was a question of 
fact for the jury, to be determined from all the circumstances and 
facts in evidence in the case; (2) that the prisoner’s statements as 
to the motives which induced him to displace the fixtures of the 
railway track, while competent evidence, were not conclusive in his 
favor that he did not act maliciously; (3) that in order for the 
killing of Hambell to be murder in the second degree it was not 
essential that the evidence should show that the prisoner was 
possessed of a specific intent to either kill or injure Hambell or 
any other, person upon the train. 


4. : Manice: Evimencr. When the fact of unlawful killing is 
proved, and no evidence tends to show express malice on the one 
hand, or any justification, mitigation, or excuse on the other,. the 
law implies malice, and the offense is murder in the second de- 
gree. 

5. : Errect or DeLay mn TrraL. The indictment against the 


prisoner was filed at the September, 1894, term of the court. 
There was a February, 1895, term, a May, 1895, term, and a Sep- 
tember, 1895, term, at which latter term the prisoner was tried 
and convicted. He was put on trial at the February, 1895, term, 
and the jury, after hearing the evidence, failed to agree upon a 
verdict and were discharged. Held, Construing sections 390 and 
391 of the Criminal Code, that the prisoner was not entitled to be 
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discharged because not brought to trial either before the end of 
the second or the third term of court, in which his case was pend- 
ing, held after the indictment against him was found. 


By the constitution of the state the legislature is invested 
with plenary legislative power and the defining of crimes, and 
prescribing punishment therefor is a legislative function. 


7. Constitutional Law: LEGISLATIVE Powrr. Every legislative act 
comes before this court surrounded with the presumption of con- 
stitutionality, and this presumption continues until the act under 
review clearly appears to contravene some provision of the con- 
stitution. 


8. : Hourcipr. Section 93 of the Criminal Code does not violate 
any provision of the constitution. Said section is not void for 
uncertainty because the crimes of murder in the first degree, 
murder in the second degree, and manslaughter, are not defined 


in the proviso of said section. 


9, Criminal Law: PunisumMent. A criminal statute is not void for un- 
certainty which prescribes as a punishment for doing a certain 
act the same punishment which is prescribed for doing another 
named act, when the same criminal code defines the latter act and 
prescribes its punishment. 


10. ——-—-: Instructions. While it is proper in a criminal case in 
defining a crime in an instruction to use the language of the 
statute descriptive of such crime, yet, if the import of the lan- 
guage used in the instruction is the same as tlhe statute, an in- 
struction will not be held erroneous because the language em- 
ployed by the court is different from the language of the statute. 
Long v. State, 23 Neb., 33, followed. 


11. —-—: : Reveririons. The trial court is not obliged to re- 
peat in every instruction the degree of proof required when the 
jury has been properly instructed that the state must make out 
its whole case beyond a reasonable doubt. (Carleton v. State, 43 
Neb., 373.) 


: Review. An instruction should be examined as a 
whole. All that the instruction contains should be looked to for 
_the purpose of determining whether the party complaining of it 
was prejudiced by it. To single cut a phrase, a word, or a sentence 
from an instruction and to examine such word or phrase sepa- 
rately from the other parts of the instruction is not a fair method 
of criticism. 


12. 


13, ———-: ——-—-: —-—-—. In an instruction the trial court used this 
language: “And if the jury find from the evidence that all the 
incriminating circumstances upon which the prosecution relies 
for a conviction will as well apply to some other person or per- 
sons as to the defendant, or if such facts and circumstances are 
reconcilable with any reasonable theory or hypothesis other than 
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the guilt of the defendant, or if such facts and circumstances, 
together with the direct evidence offered in this case, do not sat- 
isfy the minds of the jury beyond any reasonable doubt of the 
guilt of the defendant, then you should, by your verdict, acquit 
him.” Held, Applying the rule just above stated, that the use by 
the court of the expression “incriminating circumstances,” if error, 
was without prejudice to the prisoner. Metz v. State, 46 Neb., 547, 
distinguished. 


14. : JuRY: SpEcIAL PaNneEL. In a county of seventy thousand 
inhabitants or more, where there is pending for trial in the dis- 
trict court a felony case, the judge of said court, if satisfied that 
a jury cannot be obtained from the regular panel to try such case, 
may direct the drawing and summoning of a special panel from 
which to select a jury to try such cause. (Code of Civil Proced- 


ure, sec. 6689.) 
15. 


And if in the selection of a jury the reg- 
ular panel be exhausted and the jury selected be discharged before 
reaching a verdict, the judge of the district court may direct the 
drawing and summoning of a second special panel from which to 
select a jury to try said case. 


16. :——: ———.. And in selecting a jury from such second 
special panel the accused, unless he demands that the exhausted 
regular panel shall be recalled and re-examined, cannot be heard 


to complain that the court erred in not causing that to be done. 


17. Homicide: WRECKING OF TRAIN: EvipENCE. The wreck which it 
was alleged the prisoner caused by displacing the fixtures of the 
railway track occurred on Thursday. The evidence against him 
was largely circumstantial. Held, Competent for the state to 
show that the prisoner was possessed of a superstitious belief that 
Thursday was a lucky day for him; that anything he attempted 
upon that day would succeed,—as this evidence tended to identify 
the prisoner as the man who displaced the fixtures of the railway 
track. 


18. Criminal Law: Cross-EXAMINATION OF WITNESS: Bias. A litigant 
has the right to cross-examine a witness produced against him to 
show the interest, bias, or prejudice of such witness, but the extent 
to which such an examination may be carried is a matter resting 
very largely in the sound discretion of the trial court. Consaut 
v. Sheldon, 35 Neb., 247, followed. 


19, ———: : Review. A case will not be reversed be- 
cause of the limitation placed by the court upon the cross-ex- 
amination of a witness as to his interest or bias, unless it appears 
from the record that the party against whom the witness was 
called was probably prejudiced by such limitation. 


: Rutmyes oN EvipEencr. It is not error for a trial court, 
on its own motion, to refuse to permit a witness to answer a ques- 


20. 
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tion which calls for incompetent, immaterial, or irrelevant evi- 
dence. 


Cross-EXAMINATION OF WITNESSES. It is not competent 
to prove the bias or prejudice of one witness by the cross-examina- 
tion of another witness without at least first having cross-ex- 
amined the first witness as to his interest, bias, or prejudice. 


21, 


WITNESSES: ExruNGING ANSWERS. A litigant who pro- 
pounds a question to a witness and obtains from him an answer 
responsive thereto cannot complain that the court -erred in re- 
fusing on his motion to expunge such answer from the record. 


22, 


—. <A party is not prejudiced by the refusal of 
the court to strike out testimony of a witness as to when a cer- 
tain fact happened because the witness admits that he entered 
such fact in a book at that time and testifies from the entry rather 
than from his recollection, when it appears that the entry was 
correct and the party moving to strike out introduced in evidence 
the entry made in the book by the witness. 


23, 


: TRIAL. ORDER OF INTRODUCING Proor. The order in which 
a party shall introduce his proof is to a great extent discre- 
tionary with the trial court, and its action in that respect will 
not be cause for reversal when no abuse of discretion is shown. 
Basye v. State, 45 Neb., 261, followed. 


2b. : : Prras. There can never properly be more than one 
issue before the court in a criminal case at one time, and so long 
as the plea of not guilty remains on the record, a plea in bar is 
improper, and the state is under no necessity of replying or de- 
murring to such plea, and the court, on its own motion, may dis- 
regard it. (Marshall v. State, 6 Neb., 120; Korth v. State, 46 Neb., 
631.) 


26. 3 If a prisoner, after a plea of not guilty, 
tenders a lawful and proper plea in bar, stating facts which have 
occurred or come to his knowledge since the entry of his plea of 
not guilty, and which facts, if true, entitle him to discharge, then 
it is the duty of the court to permit the prisoner to withdraw his 
plea of not guilty and file such plea in bar. 


27. : : ForMER Jeorarpy., The prisoner, after a plea of 
not guilty and without withdrawing, or requesting to withdraw 
such plea, filed a plea of ‘former jeopardy” which was neither 
signed nor sworn to by the prisoner. Held, (1) That such plea in 
bar was invalid; (2) that the state was under no obligation to 
demur or reply to it, and that the court was justified in disregard- 
ing it and, on its own motion, striking it from the files. 


. It seems that a plea of “tormer jeopardy” 
should set out the record; that is, the former indictment and ac- 
quittal or conviction, and the statements of fact, viz., the identity 


28. 
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of the person acquitted or convicted and the offense of which he 
was acquitted or convicted. 


29. ¥ 4 : INSANITY oF JUROR: DiIscHARGE oF JURY. 
The prisoner was put on trial before a jury, and, after part of the 
evidence for the state was in, one of the jurymen became sick, 
was examined by a commission appointed by the court, and found 
and adjudged to be insane, whereupon the court discharged the 
jury without prejudice to the future prosecution of the prisoner 
and entered such facts, findings, and orders upon his record. On 
being brought to trial a second time the prisoner, by an invalid 
plea in bar, claimed the right to be discharged by reason of these 
facts. Held, (1) That the invalid plea in bar would be treated as 
a motion to be discharged, grounded on the actions and ruling of 

_ the court in the case as disclosed by the record; (2) that the in- 
sanity of a juror was an accident or calamity authorizing the 
discharge of the jury within the meaning of section 485 of the 
Code of Criminal Procedure; (3) that the action of the court in 
the premises was fully authorized by said section of the Code, 
and the record disclosed affirmatively that the prisoner had not 
been in “former jeopardy.” 


, 


: ConreEssions. The corpus delicti is the foundation of every 
criminal prosecution, and the confession of an accused that he 
committed the crime is not alone sufficient evidence to sustain his 
conviction thereof. (Ashford v. State, 36 Neb., 38.) 


31. 7 : EvipEnce. The confessions of a prisoner that he 
committed the crime with which he is accused, if freely and vol- 
untarily made, are competent evidence to be considered by the 
jury in connection with all other facts and circumstances in evi- 
dence in the case in determining whether the accused did in fact 
commit the crime with which he is charged. 


30. 


32, 


: INSTRUCTIONS: REVIEW. The burden is upon the party com- 
plaining of the refusal of the district court to give an instruction 
not only to show that he was probably prejudiced by such refusal 
of the court, but that the entire instruction is correct as a proposi- 
tion of law and applicable to the facts in evidence in the case. 


33. H : . This court will not reverse a case because 
the court refused to give an instruction asked, when the substance 
of such instruction is included in other instructions given. (Bush 
wv. State, 47 Neb., 642.) 


: REASONABLE Dount. The charge of the court on 
the subject of reasonable doubt set out in the opinion and ap- 
proved. 


34, 


35. PRESUMPTION OF INNOCENCE. A defendant accused of a 
crime is presumed to be innocent, and such presumption begins 


with the accusation and continues until the state has established 


24 
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the guilt of the defendant beyond a reasonable doubt. But it is 
not the law that a jury is bound to acquit an accused simply be- 
cause one of the jurymen entertains a reasonable doubt of his 
guilt. In such a case the jury cannot convict; but it does not 
therefore follow that it then becomes the duty of the other jury- 
men to surrender their convictions and acquit. 


36. : Instructions: EvipENcE. It is not prejudicial error for a 
court in its charge to say to the jury that the evidence before 


them is both direct and circumstantial. 


37. : : . The court, in an instruction, stated to the 
jury that there had been offered in the case both direct and cir- 
cumstantial evidence. He then defined these two kinds of evi- 
dence and stated that the circumstantial evidence which had been 
received was legal and competent, and then said: “And if it is 
of such a character as to exclude every reasonable theory, suppo- 
sition, or hypothesis other than that of the defendant’s guilt, 
then, and in that event, it should be given the same weight by you 
as direct evidence.” Held, (1) That the last clause of the instruc- 
tion quoted was erroneous; (2) but when considered in connection 
with the remainder of the instruction, that it was error without 
prejudice; (3) that it was not an unconditional instruction to the 
jury to give the same weight to circumstantial evidence as direct 
evidence, 


38. R : . The charge of the court on the subject of 
the weight of evidence and the credibility of witnesses set out in 
the opinion and held not prejudicially erroneous. 


39. Homicide: WRECKING oF TRAIN: EVIDENCE. About 10 o’clock in 
the evening a train was derailed at a trestle and a passenger 
thereon killed. The defendant was indicted for causing the de- 
railment of the train and the death of the passenger, by unscrew- 
ing the nuts from the fish-plate bolts with a monkey-wrench in- 
troduced in evidence, and by removing the spikes holding down 

° a rail on the trestle with a claw-bar introduced in evidence, just 
prior to the occurrence of the wreck; and the evidence in behalf 
of the state tended to show that the defendant displaced the 
fixtures as charged. A witness testified for the defendant that he 
was fishing near the trestle where the wreck occurred on the 
afternoon of that day and that he left the locality about dark; 
that while in the vicinity he saw no one nor heard any noise 
about the trestle. Another witness testified, as an expert for the 
defendant, that it was impossible for a man with the monkey- 
wrench in evidence to unscrew the nuts on the fish-plate bolts of 
the railway track. The court permitted the state, in rebuttal, to 
prove by a non-expert that with the monkey-wrench in evidence 
he unscrewed eight nuts from as many fish-plate bolts on a por- 
tion of the said railway track, in all respects like the track on the 
trestle, with the exception that where the witness experimented 
the track was on the earth, and with the claw-bar in evidence he 
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also removed all the spikes which held down a rail, and that he 
did all this work in twenty-one minutes. Held, (1) That this evi- 
dence of the state was rebuttal testimony; (2) that the conditions 
of the track where the experiment was made were substantially 
the same as the conditions existing on the trestle where the al- 
leged displacement of the fixtures was made, and that therefore 
the evidemce was competent; (8) that the difference in conditions 
existing between the track where the experiment was made and 
the track where the displacement occurred did not render the evi- 
dence incompetent but was proper for consideration by the jury 
in determining the weight to be given to the evidence of the ex- 
periment. 


: MoTION FoR NEw TRIAL: PRESENCE OF PRISONER. A person 
convicted of felony, and represented by counsel, cannot, as a matter 
of right, insist on being present in court either at the time of the 
filing, the argument, or the ruling upon his motion for a new trial. 
Miller v. State, 29 Neb., 437, followed. 


40. 


41. New Trial: NEwLY-DISCOVERED EVIDENCE. The denial of a motion 
for a new trial upon the ground of newly-discovered evidence will 
not be held erroneous when it appears that the newly-discovered 
evidence is cumulative and would not probably change the result 
already reached. 


42. Homicide: RAILWAY WRECK: EVIDENCE. The evidence examined, 
and held to sustain the finding of the jury (1) that the railway 
wreck and the death of Hambell were caused by the displacement 
of the fixtures of the railway track; (2) that the defendant pur- 
posely and maliciously displaced such fixtures. 


Error to the district court for Lancaster county. 
Tried below before Houmns, J. Affirmed. 


Alea. Altschuler and George A. Adams, for plaintiff in 
error. + ; 


C. d. Smyth, Attorney General, Ed P. Smith, Deputy At- 
torney General, and W. H. Woodward, County Attorney, for 
the state. 


RAGAN, C, 


In the district court of Lancaster county George Wash- 
ington Davis was convicted of the crime of murder in the 
second degree, for the killing of one William O. Hambell, 
by removing the nuts, bolts, fish-plates, angle bars, and 
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by displacing a rail of a bridge of the Chicago, Rock 
Island & Pacific Railway Company, thereby causing the 
derailment of a passenger train on which said Hambell 
was riding. Davis brings the judgment of life imprison- 
ment pronounced against him upon such conviction here 
for review. 

1. The first argument made by counsel for Davis is that 
the evidence is insufficient to sustain a conviction of mur- 
der in the second degree; that the evidence at most would 
sustain only a conviction of manslaughter. Section 4 of 
the Criminal Code provides: “If any person shall pur- 
posely and maliciously, but without deliberation and pre- 
meditation, kill another, every such person shall be 
deemed guilty of murder in the second degree.” And 
section 5 of said code is as follows: “If any person shall 
unlawfully kill another without malice, * * * every 
such person shall be deemed guilty of manslaughter.” 
Section 93 of the Criminal Code is as follows: “Every per- 
son who shall wilfully and maliciously remove, break, 
displace, throw down, destroy, or in any manner injure 
* * * the tracks, or any bridge, viaduct, culvert, 
trestle-work, embankment, parapet, or railroad in this 
state, now in operation, or which shall hereinafter be put 
in operation, or who shall willfully and maliciously 
place any obstruction upon the rail or rails, track 
or tracks of any such railroad shall be punished by im- 
prisonment in the penitentiary not less than one year nor 
more than twenty years; Provided, however, That if any 
person shall, by the commission of either of the aforesaid 
offenses, occasion the death of any person or persons, the 
person or persons so offending shall be deemed guilty of 
murder in the first or second degree, or manslaughter, ac- 
cording to the nature of the offense, and, on conviction 
thereof, shall be punished as in other cases.” The evi- 
dence, without controversy, shows that on the evening of 
August 9, 1894, the said William O. Hambell boarded a 
passenger train of the railway company at Fairbury, Ne- 
braska, to come to the city of Lincoln, Nebraska; that 
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when said train was within about four miles of the city 
of Lincoln it was derailed or fell from a bridge on the 
railway and said Hambell was instantly killed. The evi- 
dence also tended to show that certain fixtures of the rail- 
way track on the bridge had been displaced just prior to 
the time the train reached the bridge; that this displace- 
ment of the fixtures of the track caused the derailment of 
the train; and that Davis displaced the fixtures of said 
track. Davis’ explanation of the motive which prompted 
him to displace the fixtures of the railway track, as shown 
by the evidence of the state’s witnesses, is that he in- 
tended to signal the train on which Hambell was a. pas- 
senger, stop it, advise the persons on the train that the 
fixtures of the track had been displaced, in the hope that 
for his conduct in that respect the railway company would 
give him employment, or that the passengers on the train 
would make him a gift of some money; that he was not 
personally acquainted with Hambell, or any other person 
upon that train, and that he did not intend to cause the 
derailment of the train. Aside from the facts and cir- 
cumstances in evidence in the case this is the only ex- 
planation of the motive which influenced Davis in 
displacing the fixtures of this railway track, and the 
argument of his counsel is that since Davis was not ac- 
quainted with Hambell or any other passenger upon the 
train, since he had not in mind the specific intent to take 
the life or to injure any particular person upon the train, 
this evidence does not disclose that Davis, in removing 
the fixtures from the railway track, was actuated by mal- 
ice against Hambell or any other person, and that, there- 
fore the evidence is insufficient to sustain a conviction of 
murder in the second degree. To do a thing maliciously 
is to do that thing with malice, and malice is an essential 
element in the crime of murder, both at common law and 
under the statute. “Malice,” in common acceptation, 
means ill-will against a person, but in its legal sense it 
means a wrongful act done intentionally without just 
cause or excuse. (Housh v. State, 43 Neb., 163; Bromage 


310 NEBRASKA REPORTS. [Vou. 51 


Davis v. State. 


v. Prosser, 4 Barn. & Cres. [Eng.], 255; Milton v. State, 6 
Neb., 186.) In McClain v. Commonwealth, 110 Pa. St., 263, 
it is said: “The distinguishing criterion of murder is 
malice aforethought. But it is not malice in its ordinary 
understanding alone,—a particular ill-will, a spite, or a 
grudge. Malice is a legal term implying much more. It 
comprehends not only a particular ill-will, but every case 
where there is a wickedness of disposition, hardness of 
heart, cruelty, recklessness of consequences, and a mind 
regardless of social duty, although a particular person 
may not be intended to be injured.” (People v. Taylor, 36 
Cal., 255.) In order then for the jury to find that the 
spirit or purpose which actuated Davis in displacing the 
fixtures from this railway track was a malicious one it 
was not indispensable that the evidence should disclose 
that Davis was possessed of any ill-will, hatred, or malice 
towards Hambell, or any other person upon that train, 
or that he was acquainted with any person upon that 
train. Whether Davis, in displacing the fixtures of the 
railway track, was possessed of malice or acted mali- 
ciously was a question of fact for the jury, to be deter- 
mined, like any other question of fact, from all the circum- 
stances and facts in evidence in the case. As already 
stated, the purpose and intention which Davis had in 
mind in displacing the fixtures of the track is his state- 
ment of his purpose. This statement, while competent 
evidence, was not conclusive in Davis’ favor that he did 
not act maliciously. The jury was not obliged to disregard 
all the other evidence in the case and take his statement 
as to his intention and purpose in displacing the fixtures 
of this track. Davis, having displaced the fixtures of the 
track, caused the derailment of the train and the death of 
Hambell, the law by presumption supplied the proof that 
Davis’ conduct was actuated by malice; and if the evi- 
dence had afforded no explanation whatever of the mo- 
tives which prompted Davis to do what he did, that pre- 
sumption would have been conclusive that Davis acted 
maliciously. (Prewit v. People, 5 Neb., 377.) In Davis v. 
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State, 25 O. St., 369, it was said: “Where the fact of kill- 
ing is proven, malice is to be presumed, and all the cir- 
cumstances of justification, excuse, or extenuation must 
be made out by the accused, unless they appear from the 
evidence adduced against him.” In State v. Decklotts, 19 
Ta., 447, it is said: “Malice is presumed from the commis- 
sion of an act wrongful in itself and without just cause 
or excuse. Our statute has not altered the common law 
requisites of murder. What was murder at common law 
is still murder under our statute. The boundaries of the 
field of this offense remain unchanged, but it is divided 
into two degrees: murder in the first and murder in the 
second degree. <A specific intention to kill, to take life, 
is not essential at common law to constitute murder; nor 
is it essential, under our statute, to constitute murder in 
the second degree.” In Wellar v. People, 30 Mich., 16, it 
was held: “To constitute murder the intent need not be to 
take the life of the person killed, or even to inflict a per- 
sonal injury upon him.” In Harris v. State, 8 Tex. 
App., 90, it is said: “When the fact of unlawful killing 
is proved, and no evidence tends to show express malice 
on the one hand, or any justification, excuse, or mitigation 
on the other, the law implies malice, and the offense is 
murder in the second degree.” In Beauchamp v. State, 
6 Blackf. [Ind.], 319, it is said: “Malice aforethought 
means the intention to kill; and when such means are used 
as are likely to produce death the legal presumption is 
that death was intended.” To the same effect see People 
v. Taylor, 36 Cal., 255; State v. Wisdom, 84 Mo., 177; People 
v. Goslaw, 14 Pac. Rep. [Cal.], 788; Conn v. People, 6 N. E. 
Rep. [IIL], 463. In Mayes v. People, 106 T11., 306, Mayes, 
in an angry and excited state of mind, threw a beer glass 
at his wife. The glass struck a lamp which she was car- 
rying, breaking the same and causing the oil therein to 
take fire and burn her, from which she died. The su- 
preme court said that it was immaterial whether Mayes 
intended the glass should strike his wife or some other 
person in the room, or whether he had no specific intent, 
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but acted from general malicious recklessness disregard- 
ing any and all consequences; in either case he was guilty 
of murder. And the court held: “Where an act, unlaw- 
ful in itself, is done with deliberation, and with intention 
of mischief or great bodily harm to some particular per- 
son, or of mischief indiscriminately, fall where it may, 
and death ensues from such act, against or beside the 
original intention of the party, it will be murder. But 
when the act is unlawful, and manifests a reckless, mur- 
devous disposition on the part of the person charged, or, 
in the words of the old law *-sok, ‘A heart void of social 
duty, and fatally bent on mischief, the presumption of 
law is that the mind assented to what the hand did with 
all the consequences resulting therefrom.” Therefore, 
when the jury came to consider the question as to whether 
Davis’ conduct in the premises was actuated by malice, 
it had upon one hand the proof which the law furnished 
by presumption and all the facts and circumstances in 
evidence in the case, and upon the other hand it had 
Davis’ statement as to his intentions and motives, and we 
cannot say that the jury reached a wrong conclusion in 
finding that Davis acted purposely and maliciously. 

2. A second argument of counsel for Davis is that the 
district court erred in overruling his motion to be dis- 
charged from custody because more than three terms of 
court intervened between the time of the filing of the 
information against him and of his being placed on trial. 
The contention of counsel is that the information against 
Davis was filed at the September, 1894, term of the court; 
that there was a February, 1895, term, a May, 1895, terin, 
and a September, 1895, term, at which latter term Davis 
was put on trial. Section 390 of the Criminal Code pro- 
vides that a person indicted fora crime and committed to 
prison who is not brought to trial before the end of the 
second term of the court having jurisdiction of the of- 
fense held after the indictment is found shal] be entitled 
to be discharged. And section 391 of the Criminal Code 
provides that a person indicted for an offense who has 
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given bail for his appearance, and who shall not be 
brought to trial before the end of the third term of court 
in which the cause is pending held after such indictment 
is found, shall be entitled to be discharged. The record 
shows that Davis was never admitted to bail, and there- 
fore this motion is not based on said section 391. The 
motion, then, must have been based on the provisions of 
said section 390, and the discharge of the prisoner claimed 
upon the ground that more than two terms of court inter- 
vened between the filing of the information against him 
and the term at which he was put upon trial,—the word 
“three” in the motion having been used inadvertently 
instead of two; and since to so regard the motion would 
be to the prisoner’s advantage, we will construe it as a 
motion to discharge because he was not placed on trial 
before the end of the second term of court held after the 
information was filed. The record shows that Davis was 
put on trial in March, 1895, the term which his counsel 
say was the February, 1895, term, and that the jury 
failed to agree; and it is not claimed but that the Febru- 
ary, 1895, term of court was the first term of the court 
held after the term at which the indictment was found. 
If, then, the motion of the plaintiff in error is to be dis- 
charged because not brought to trial before the end of 
the second term of court after the term at which the in- 
dictment was found, there is no merit in the motion. If 
the sections of the Criminal Code just quoted are to be 
so construed as to entitle one under indictment for a 
crime and incarcerated to be discharged unless brought 
to trial before the end of the third term held after the 
term at which the indictment is found, still the motion 
was without merit, as the record shows that the prisoner 
was brought to trial, although the jury disagreed,-at the 
first term of court held after the term at which the indict- 

ment was returned. Again, if, within the meaning of 
said sections of the Criminal Code, the prisoner was not 
“brought to trial” in March, 1895, because the jury failed 
to agree; and if, as counsel say, there was a May, 1895, 
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term of the court, still the prisoner would not be entitled 
to be discharged because not brought to trial until the 
September, 1895, term; because in computing terms of 
court mentioned in said section 891 the term of court at 
which the indictment was found is to be excluded. 
(Whitner v. State, 46 Neb., 144; Korth v. State, 46 Neb., 
631.) 

3. The third assignment of error is that the district 
court erred in refusing to give to the jury, at the request 
of the prisoner, the following instructions: 

“28. The jury are instructed that if you believe from 
the evidence that any witness before testifying in this 
case has made any statement out of court concerning any 
of the material matters materially different and at vari- 
ance with what he or she stated on the witness stand, 
then this jury are instructed by the court that these facts 
tend to impeach either the recollection or the truthful- 
ness of such witness, and the jury should consider these 
facts in estimating the weight which ought to be given to 
his or her testimony. 

“29. The jury are further instructed that if you believe 
from the evidence that any witness, before testifying in 
this case at this trial, had heretofore been a witness in 
this case at a former trial or at the coroner’s inquest, 
and while under oath testified to any matters material to 
this case materially different and at variance with what 
he or she stated on the witness stand at this trial, then 
the jury are instructed by the court that these facts tend 
to impeach either the recollection or the truthfulness of 
such witness, and the jury should consider these facts in 
estimating the weight which ought to be given to such 
witness’ testimony.” 

The maxim, “alsus in uno, falsus in onuibus,” is appli- 
cable alone where a witness has willfully testified falsely 
toa material fact. (Buffalo County v. Van Sickle, 16 Neb., 
363; Kay v. Noll, 20 Neb., 380.) The foregoing requests 
were faulty and rightly refused, because they omitted the 
scicntcr that the witness willfully made a statement out 
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of court or testified on a former trial of a material matter 
substantially different from his testimony on the last 
trial. 

4. A fourth assignment of error is that the court erred 
in refusing to give instructions Nos. T’and 30 requested 
by the plaintiff in error. These instructions are sub- 
stantially the same, No. 30 being as follows: “The jury 
are instructed that in weighing the testimony greater 
care should be used by the jury in relation to the testi- 
mony of persons who are interested in or employed to 
find evidence against the accused than in other cases, 
because of the natural and unavoidable tendency and 
bias of the mind of such persons to construe everything 
as evidence against the accused and disregard everything 
which does not tend to support their preconceived opin- 
ions of the matter in which they are engaged; and the 
jury are instructed that if any sueh persons have testified 
in this case, it is your duty to criticise such testimony 
more carefully than that given by witnesses who are 
wholly disinterested.” This instruction is substantially 
like an instruction requested by the prisoner and refused 
by the district court in Preuit v. People, 5 Neb., 377, and 
in which case it was held that the instruction should have 
been given. But the ruling was placed upon the ground 
that the district court in that case had not in any other 
instruction given the substance of the one refused. In 
Heldt v. State, 20 Neb., 492, a detective, in the guise of a 
friend, induced a suspected person to confess to the com- 
mission of the-crime. It was there held that the credi- 
bility of the detective was for the jury, but that the jury 
should be specially instructed to weigh his evidence with 
ereater care than it would weigh the evidence of a wholly 
disinterested witness. We do not think, however, that 
the court erred in refusing to give the instruction under 
consideration in the case at bar, for the reasons: (1) The 
court gave the substance of what was proper of the in- 
struction requested and refused in instruction No. 24 
given on the court’s own motion; and (2) because the 
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instruction requested was not applicable to the evidence. 
The record does not disclose that any witness who testi- 
fied for the state was “interested in” or employed to find 
evidence against the prisoner. So far as the record 
shows, none of the witnesses were either informers or 
detectives. 

5. The next contention of counsel for plaintiff in error 
is that section 93 of the Criminal Code, under which the 
prisoner was indicted and convicted, is invalid. The 
theory of counsel] seems to be that since the purpose of 
the adoption of section 93 was to make the willful and 
malicious displacement of the fixtures of a railway track 
a felony, punishable by imprisonment in the penitentiary 
for not more than twenty years, that the legislature was 
without power to incorporate into said section the pro- 
viso that if such displacement of such fixtures should 
occasion the death of any one, the person displacing the 
fixtures should be guilty of murder in the first degree, 
second degree, or manslaughter, according to the nature 
of the offense. Counsel have not cited us to any pro- 
vision of the constitution which this section 98 of the 
Code violates, and we are not aware of any such a pro- 
vision. By the constitution of the state the legislature 
is invested with plenary legislative power, and the defin- 
ing of crimes and prescribing punishment therefor is a 
legislative function. (Hallenbeck v. Hahn, 2 Neb., 377; 
Hankins v. People, 106 Ill, 628.) In Cooley’s Constitu- 
tional Limitations [6th ed.], chapter 7, page 201, it is 
said: “The judiciary can only arrest the execution of a 
statute when it conflicts with the constitution. It can- 
not run a race of opinions upon points of right, reason, 
and expediency with the law-making power. Any leg- 
islative act which does not encroach upon the powers 
apportioned to the other departments of the government, 
being prima facie valid, must be enforced, unless restric- 
tions upon the legislative authority can be pointed out 
in the constitution and the case is shown to come within 
them.” It is no part of the duty of the courts to inquire 


Vou. 51] JANUARY TERM, 1997. 317 


Davis v. State. 


into the wisdom, the policy, or the justness of an act of the 
legislature. Our duty is to ascertain and declare the 
intention of the legislature, and to give effect to the legis- 
lative will as expressed in the laws. Every legislative 
act comes before this court surrounded with the presump- 
tion of constitutionality; and this presumption continues 
until the act under review clearly appears to contravene 
some provision of the constitution. The courts are by 
the constitution not made critics of the legislature, but 
rather guardians of the constitution; and though the 
courts might have a doubt as to the constitutionality of 
the legislative act all such doubts must be resolved in 
favor of the law. 

A second argument in support of the contention under 
consideration is that the proviso of said section 93 is void 
for uncertainty, because the crimes of murder in the first 
degree, murder in the second degree, and manslaughter 
are not defined in the proviso. In support of this conten- 
tion counsel cite us to Johnston v. State, 14 So. Rep. [Ala.], 
629. In that case a statute provided that one who should 
take away with intent to steal or hold for a reward 
a dog registered under the provisions of the act should, 
on conviction thereof, be punished as in other cases of 
larceny. It appears that under the law of Alabama 
there were two classes of larceny,—grand and petit,—and 
that by the statutes of the state dogs were not property 
nor declared to be of any value. The court admitted that 
it was competent for the legislature to make the taking 
and carrying away of dogs a crime of any nomenclature 
or degree, but held the statute void for uncertainty, for 
the reason that when a party was convicted under the 
statute the court was unable from the act to determine 
what judgment to pronounce,—whether to punish the con- 
victed party for petit or grand larceny,—since the dog 
was not property and was of no value. Another case 
cited by counsel for plaintiff in error in support of the 
contention under consideration is State v. Gaster, 12 So. 
Rep. [La.], 739. A statute of that state denounced and 
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punished as a crime any civil officer guilty of “any mis- 
demeanor in the execution of his office.” The court held 
that this statute was void for uncertainty, because it did 
not on its face define what act should constitute a misde- 
meanor, and that there was no other act in force which 
did; and that in Louisiana all crimes were statutory. 
The court also held that the act was unconstitutional 
because it remitted the definition of “misdemeanor” to the 
judiciary. But these authorities do not support the con- 
tention of counsel. There is no uncertainty in the pro- 
viso of said section 93. If one willfully and maliciously 
displaces the fixtures of a railway track, and thereby 
causes the death of another person, he is guilty of murder 
in the first degree, if the evidence discloses that what he 
did he did purposely and of his deliberate and premedi- 
tated malice; and guilty of murder in the second degree 
if the evidence discloses that he acted purposely and 
maliciously, but without deliberation and premeditation; 
and guilty of manslaughter though he acted - without 
malice and the killing was unintentional, since it re- 
sulted from the displacement of the railway fixtures, 
declared by the statute to be an unlawful act. It is for 
the jury to say from the evidence which of these three 
crimes, if either, the person accused has committed, and 
this having been found, the court has but to pronounce 
the judgment prescribed by other sections of the Crimi- 
nal Code for the commission of such crime. A criminal 
statute is not void for uncertainty which prescribes as a 
punishment for the doing of a certain act the same pun- 
ishment that is prescribed for doing another named act, 
when the same criminal code defines the latter act and 
prescribes its punishment. 

6. The sixth assignment of error is that the court in- 
formed the jury in his charge that the crimes of murder 
in the first degree and murder in the second degree and 
manslaughter were charged in each of the two counts of 
the indictment on which Davis was tried; whereas, as a 
matter of fact, only the first count of such indictment 
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charged him with murder in the first degree. The court 
did err in this respect, since only the first count of the 
indictment charged Davis with the crime of murder in 
the first degree. But the jury found Davis not guilty of 
murder in the first degree as charged in the first count of 
the indictment, and we are unable to see how this error 
of the court in making the statement he did was preju- 
dicial to the plaintiff in error. 

7. The seventh argument is that the court erred in de- 
fining the crime of murder in the first degree in its fourth 
instruction to the jury. We have examined this instruc. 
tion and we do not think the court did err in defining 
therein the crime of murder in the first degree; and if it 
did, it was error without prejudice to Davis, as he was 
found not guilty of that crime. 

8. The eighth assignment of error is that the court 
erred in giving instructions Nos. 5 and 6 of the instruc- 
tions given on its own motion. These instructions are as 
follows: 

“5. The statutes define murder in the second degree, 
and provide as follows: ‘If any person shall purposely 
and maliciously, but without deliberation and premedi- 
tation, kill another party, such person shall be deemed 
guilty of murder in the second degree, and on conviction 
thereof shall be imprisoned in the penitentiary not less 
than ten years or during life, at the discretion of the 
court.’ 

“6. The statutes define manslaughter and provide as 
follows: ‘If any person shall unlawfully kill another 
without malice, either upon a sudden quarrel or uninten- 
tionally, while the slayer is in the commission of an un- 
lawful act, every such person shall be deemed guilty of 
manslaughter, and upon conviction thereof shall be im- 
prisoned in the penitentiary not more than ten years nor 
less than one year.’ ” 

The criticism made on these instructions is that the 
court did not say to the jury that they applied to either 
the first or second counts of the information. ‘The court 
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had already told the jury with what crime Davis was 
charged in the first count of the information, and with 
what crime he was charged in the second count of the 
information; and in giving these instructions the court 
not only quoted the exact language of the statute, but 
stated the coiclusions of fact which the jury must find in 
order to convict the plaintiff in error of either manslaugh- 
ter or murder in the second degree. It was wholly un- 
necessary for the court to say to the jury, in so many 
words, that these instructions applied to the second count 
of the information. The district court had a right to pre- 
sume that the jury was possessed of average intelligence; 
and the court having told the jury that Davis was 
charged in the second count of the indictment with mur- 
der in the second degree, in which charge was also em- 
braced the charge of manslaughter, and then having 
instructed them what the law required to be proved in 
order to a conviction of murder in the second degree or 
of a conviction of manslaugliter, he was not obliged to 
specifically say to the jury: These two instructions have 
reference only to the charge in the second count of the 
indictment. The jury would understand that without 
their attention being in this specific manner directed 
thereto. 

9. We have already disposed of the ninth assignment 
of error by what we have said in the sixth, as the error 
of the court complained of in the ninth assignment con- 
sisted in stating to the jury that the second count of the 
indictment charged murder in the first degree. 

10. The tenth assignment of error is that the court 
erred in giving instruction No. 8 of the instructions given 
to the jury on its own motion. The instruction is as fol- 
lows: “You are instructed that in prosecutions on an in- 
formation for murder in the first degree, if the evidence 
fails to sustain the charge of murder in the first degree 
the jury may, under such information, if the evidence 
shal] justify and warrant it under the law now given you, 
find the defendant guilty of murder in the second degree 
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or manslaughter, as the case may be.” Counsel for 
plaintiff in error, speaking of this instruction, say: “The 
objection to this instruction is that nowhere in the in- 
struction has the court instructed the essential require- 
ments of the statute to authorize the jury in finding the 
defendant guilty of murder in the second degree or man- 
slaughter.” These criticisms are unwarranted by the 
record. The court in the fourth instruction to the jury 
defined murder in the first degree, in the fifth instruction 
it defined murder in the second degree, and in the sixth 
instruction it defined manslaughter. The instruction was 
correct as a matter of law, and if the court had failed to 
give such instruction as this, it would probably have been 
reversible error, because the crimes of murder in the sec- 
ond degree and manslaughter are both included in the 
crime of murder in the first degree; and if Davis had been 
indicted only for the crime of murder in the first degree, 
the jury, if the evidence warranted it, might have found 
him guilty of the crime of manslaughter or murder in the 
second degree. The giving of this instruction was not 
prejudicial to the prisoner; on the contrary, it was in- 
tended to be and was to his advantage. In this connec- 
tion counsel for the prisoner ask us to define the crimes 
of murder in the second degree and manslaughter as con- 
templated by section 93 of the Criminal Code. Counsel 
misunderstand this section of the Code. It does not de- 
fine nor does it attempt a definition of murder in the sec- 
ond degree nor of manslaughter. Murder in the second 
degree is defined by section 4 of the Criminal Code and 
manslaughter is defined by section 5 of the Criminal Code; 
but section 93 of the Criminal Code simply declares that 
if one shall willfully and maliciously displace the fixtures 
of a railway track, and such displacement shall cause the 
death of a person, the person so displacing the fixtures 
shall be guilty of murder in the second degree, if the evi- 
dence warrants the conclusion that such person acted 
purposely and maliciously, and whether he was so actu- 
ated a ae is a question of fact. 
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11. The eleventh argument is that the court erred in 
giving instruction No. 11 of the instructions given on its 
own motion. The instruction is as follows: “Delibera- 
tion and premeditaton are not elements of the crime of 
murder in the second degree, but malice is an essential 
ingredient of such a crime. To constitute murder in the 
second degree there must have been a willful killing done 
purposely and maliciously, but without deliberation and 
premeditation; but if the evidence establishes the fact 
that the killing was unlawful aud was done with delib- 
erate and premeditated malice, then the offense is murder 
in the first degree if the evidence further shows that the 
killing was intentionally, purposely, and unlawfully 
done.” ‘The first criticism on this instruction is that the 
court, in enumerating the essential ingredients of murder 
in the first degree, did not use the language of section 3 
of the Criminal Code. This section provides that if any 
person shall purposely and of deliberate and premedi- 
tated malice kill another, etc.; while in the instruction 
complained of the court said that if the killing was un- 
lawful and was done of deliberate and premeditated 
malice, then the offense was murder in the first degree 
if the evidence further showed that the killing was inten- 
tionally and purposely and maliciously done. We think 
that the language used by the court is substantially the 
language of the Code. The arrangement of the court’s 
language is somewhat different from the arrangement of 
the language of the statute, but no sensible man could 
have been misled as to the meaning of the instruction. 
In Long v. State, 23 Neb., 33, it was held: “While it was 
advisable to use the statutory language descriptive of a 
crime in an instruction, yet, if the import of the words 
used in the instruction was the same as the statute, an 
instruction would not be held erroneous because the lan- 
guage employed by the court was different from the 
language of the statute.” A second criticism of the in- 
struction is that in it the court did not tell the jury that 
the fact that the killing was done purposely with delib- 
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erate and premeditated malice must be established 
beyond a reasonable doubt. The court had already ex- 
plained to the jury the material allegations in each count 
of the indictment, and had told the jury that in order to 
a conviction of Davis under either count of the indictment 
it was incumbent upon the state to establish beyond a 
reasonable doubt each of the material allegations of such 
count. The court was not obliged to repeat in every in- 
struction the degree of proof required, since the jury had 
been told that the state must make out its whole case be- 
yond areasonable doubt. (Carleton v. State, 43 Neb., 373.) 

12. The twelfth argument is that the court erred in giy- 
ing instruction No. 21 of the instructions given on its own 
motion. It is as follows: “Where circumstances alone are 
relied upon for conviction the rule of law is, to warrant a 
conviction, such a state of facts and circumstances must 
be shown that they are all consistent with the guilt of the 
defendant, and such as cannot upon any reasonable theory 
and hypothesis be true and the defendant be innocent; 
and in this case this rule should be applied by the jury 
to that portion of the evidence offered by the state wholly 
of a circumstantial nature, and if the jury find from the 
evidence that all the incriminating circumstances upon 

which the prosecution relies for a conviction will as well 
’ apply to some other person or persons as to the defend- 
ant, or if such facts and circumstances are reconcilable 
with any reasonable theory or hypothesis other than the 
guilt of the defendant, or if such facts and circumstances, 
together with the direct evidence offered in this case, do 
not satisfy the minds of the jury beyond any reasonable 
doubt of the guilt of the defendant, then you should by 
your verdict acquit him.” ‘The criticism made upon this 
instruction is the use by the district court of the phrase 
‘Sncriminating circumstances.” “Incriminate” means to 
charge with a crime, and an incriminating circumstance 
is one which tends to show that a crime has been com- 
mitted, or that some particular person committed it. An 
instruction should be examined as a whole. All that the 
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instruction contains should be looked to for the purpose 
of determining whether the party complaining of it was 
prejudiced by it. To single out a phrase, a word, or a 
sentence from an instruction and to examine such word 
or phrase separately from the other parts of the instruc- 
tion is not a fair method of criticism. In the case at bar 
the state had introduced in evidence a number of circum- 
stances which tended to show that the fixtures of the rail- 
way track of the Rock Island railway had been removed; 
that in consequence thereof a passenger train had 
been derailed and in consequence of this said Hambell 
and others were killed; and that Davis removed these 
fixtures. An analysis of the instruction under consid- 
eration shows that the court, mindful of the presunip- 
tion of the innocence with which the law surrounded the 
prisoner, by it, for the prisoner’s benefit, cautioned the 
jury against a hasty conclusion of the guilt of the prisoner 
by reason of the circumstances in evidence. The court 
in the first sentence of the instruction told the jury that 
to warrant the conviction of Davis upon circumstantial 
evidence not only must the circumstances be consistent 
with his guilt, but that they must be such as could not 
upon reasonable theory be true and Davis be innocent. 
In the second sentence the court told the jury to apply 
that rule to the circumstantial evidence in the case pro- 
duced by the state, and if they should find that all the 
circumstances offered in evidence by the state which 
tended to show that a crime bad been cominitted and that 
Davis committed the crime would apply as well to some 
other person as to Davis, or if this evidence was recon- 
cilable with any reasonable theory other than the guilt 
of Davis, or if this evidence, when taken in connection 
with the other evidence in the case, did not convince them 
beyond a reasonable doubt that Davis was guilty, they 
should acquit him. When all parts of this instruction 
are considered together it turns out to be an instruction 
very favorable for the prisoner, and it would require a 
stretch of the imagination to conclude that Davis was 
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prejudiced by the giving of the instruction even if the 
court should not have used the term “incriminating cir- 
cumstances.” The instruction is in substance the same 
as instructions 1, 8, 9, 10, and 11 which the prisoner re- 
quested the court to give in his behalf. To adopt the 
theory of counsel for the prisoner here and hold that this 
conviction should be reversed because the court used the 
phrase “incriminating circumstances” in the manner and 
in the connection in which it used it, would be to lay down . 
a rule which would make it practicably impossible for a 
district court to safely instruct a jury in a criminal case. 
It never was the intention of the law that the district 
judges of the state should abdicate their reason because 
a,man was on trial charged with tlie commission of a 
crime; nor does the law of the land place the district 
judges in a strait-jacket in criminal trials, nor make 
of them mere machines to repeat certain general propo- 
sitions of law in their instructions. Metz v. State, 46 Neb., 
547, is relied on here by counsel for Davis as an authority 
for counsel’s contention that the use by the district court 
of the phrase quoted is reversible error. But the Metz 
case does not sustain the contention made here. In that 
case Metz was on trial charged with the crime of burglary 
of a storehouse, or warehouse, and the larceny of certain 
corn therefrom. Under his plea of not guilty, in order 
to his conviction, it was necessary for the state to prove 
first that a burglary and larceny had been committed, 
and second that Metz was the person who committed the 
crime. The court instructed the jury as follows: “If you 
believe from the evidence, beyond a reasonable doubt, 
that soon after the burglary of the storehouse, or ware- 
house * * * and the larceny of the corn therefrom, 
a portion of the said corn so stolen was in the exclusive 
possession of the defendant George Metz, you are in- 
structed that this circumstance, if so proven, is presump- 
tive, but not conclusive, evidence of the defendant’s 
guilt.” Reviewing that instruction, we said that it was 
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erroneous because by it the court assumed that a burglary 
and larceny had been committed, and this took away from 
the jury one of the material allegations of the indictment 
which it was incumbent upon the state to prove, viz., that 
the burglary and larceny had been committed. But the 
district court in this case, by using the phrase “incrimi- 
nating circumstances,” did not assume either that a crime 
had been committed, or that Davis had committed it. 

13 and 14. The thirteenth and fourteenth assignments 
of error are directed to instructions 22 and 23 of the in- 
structions given by the court upon its own motion. By 
these instructions the attention of the jury was directed 
to the evidence of certain ndmissions made by Davis and 
told that they should give to the evidence of such state- 
ments and admissions the weight and consideration to 
which they deemed it entitled. The only criticism upon 
the instructions is that the court did not instruct the jury 
that unless they believed the evidence as to the admis- 
sions and statements made by Davis beyond a reasonable 
doubt they should acquit him. ‘he criticism is without 
merit. The court had already fully and fairly, and in 
language which no man of average intelligence could mis- 
understand, instructed the jury that every doubt was to 
be resolved in favor of Davis, and that the state, in order 
to convict him upon either count of the indictment, must 
establish every material allegation of such count beyond 
a reasonable doubt. To use the term “reasonable doubt” 
or “beyond a reasonable doubt” in every instruction in 
which evidence was referred to was not only unnecessary, 
but might have tended to obscure that which the district 
court sought to make plain. 

15. The subject-matter of sections 668a to 668n, both 
inclusive, of the Code of Civil Procedure, is grand and 
petit jurors in counties having a population of seventy 
thousand inhabitants or more. These sections provide 
when, how, and from what class of citizens grand and 
petit jurors for such counties shall be selected and drawn. 
It appears from the record before us that prior to the Sep- 
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tember, 1895, term of the district court of Lancaster 
county, the regular panel of petit jurors to serve at such 
term of court was drawn, selected, and summoned as pro- 
vided by said sections of the statute; that in making up 
the jury to try the defendant at that term of court the 
regular panel so summoned was exhausted and a special 
panel was summoned in pursuance of said sections of the 
Code. From the regular and special panels so summoned 
a jury was selected, before whom Davis was placed upon 
trial. The trial proceeded for some days, when one of the 
jurymen became sick and was found, by a commission ap- 
pointed by the court, to be insane, and thereupon, on the 
18th day of November, the court discharged the jury and 
set down the trial of Davis’ case for the 15th of said month. 
The record then recites: “And thereupon the court, being 
convinced that a jury cannot be obtained from the regular 
panel, and the special panel already drawn being ex- 
hausted, it is therefore ordered that there shall be drawn 
and summoned in the manner provided by law two hun- 
dred and ten (210) qualified persons as a second special 
panel, to report November 15, A. D. 1895, at 9 o’clock 
A. M., as petit jurors to serve on this case.” These 210 
men were summoned in pursuance of the provisions of 
said section of the Code, and from their number another 
jury was selected, which tried and convicted Davis. The 
fifteenth argument of counsel for Davis is that by this 
action of the court their client was deprived of a trial by 
the regular panel of petit jurors. The contention is with- 
out the slightest merit. In the first place, Davis was 
present in court when the jury was discharged because of 
one of its members becoming insane, when his case was 
continued and set for trial on the 15th of November, and 
when the court made the order for the summoning of 210 
persons from whom to select a jury. He interposed no 
objection whatever to any of these proceedings. In the 
second place, the selection of grand and petit jurors for 
the county of Lancaster is governed by the said sections 
of the Civil Code mentioned above. Section 6689 ex- 
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pressly provides: “That whenever there shall be pending 
for trial in said court any criminal cause wherein the de- 
fendant is charged with a felony, and the judge holding 
such court shall be convinced from the circumstances of 
the case that a jury cannot be obtained from the regular 
panel to try said cause, such judge may, in his discretion, 
prior to the day fixed for the trial of said cause, direct the 
clerk to draw (in the same manner as the regular panel 
is drawn) such number as the judge may direct, as a 
special panel from which a jury may be selected to try 
said cause, which pancl shat! be notified and summoned 
for said day the same as the regular panel.” Davis was 
nut denied a trial by the regular pancl of petit jurors 
called for the September, 1895, terin of court. ‘That panel 
was exhausted in the selection of the first jury and a 
special panel summoned to complete the first jury, and 
when that jury was discharged because of the insanity 
of one of its inembers the court was by the statute in- 
vested with authority to cause to be summoned the sec- 
ond special panel, which it did. When the selection of the 
second jury began from the second special panel the court 
did not err nor deprive Davis of any right by not causing 
the regular September panel that had been examined and 
exhausted to be recalled and re-examined. Certainly this 
is true in the absence of any request or demand by Davis 
that, the exhausted regular panel should be recalled. 

16. The state called one Cobb as a witness, who testi- 
fied to his acquaintance with Davis; that Davis had been 
working for him for some months and had left his em- 
ploy on the 14th of March, 1894. He was then asked to 
state what, if anv, peculiarities Davis had, and, over ob- 
jections of the defendant, he answered, in substance, that 
Davis was superstitious; that he regarded Thursday as a 
lucky day for him, and that whatever he was about to 
undertake he preferred to begin on Thursday. The ad- 
mission of this evidence is the next assignment of error 
presented for consideration. The evidence showed that 
the wreck in which Hambell was killed occurred on a 
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Thursday, and the circumstances tended to show that 
Davis caused the wreck by displacing the fixtures of the 
railway track; that prior to the wreck he had said that 
the place where the wreck occurred was a favorable one 
for causing a wreck; that he was tired of farming and 
that the railroad company must give him a job, and that 
his motive in displacing the fixtures was to procure rail- 
way employment or a reward. The evidence then ob- 
jected to was not incompetent. The superstition or belief 
of Davis that Thursday was a lucky day for him, that 
anything he attempted upon that day would succeed, 
was a circumstance competent for consideration by the 
jury in connection with all other circumstances and evi- 
dence in the case tending to identify Davis as the man 
who displaced the fixtures of the railway track. 

17. One Rosenthall, a passenger upon the train at the 
time it was wrecked, a showman traveling about the 
country exhibiting a giant, was called as a witness for the 
state. It appears that he was in court and testified on 
the trial which failed because of the insanity of a juror, 
and after that jury was discharged, and before the case 
came on for trial again, he returned to Kansas City. He 
came back to the last trial, was examined by the state, 
and on cross-examination by the defendant he was asked: 
. You live in Kansas City? 

. Yes, sir, 

You have been there all the time? 
. No, sir; I am traveling around. 

. Did you go home last week? 

. Yes, sir. 

. What road? 

The state objected to this and the court sustained the 
objection. Counsel for Davis then offered to prove by 
the witness that he went from Lincoln to Kansas City 
over the road of the Rock Island Railway Company and 
returned by that road from Kansas City to Lincoln with- 
out expense to himself. In other words, the offer to 
prove was that the Rock Island Railway Company fur- 
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nished the witness free transportation from Lincoln to 
Kansas City and return. The court excluded the offer 
and this ruling is the next argument here. It is true that 
a litigant has the right to cross-examine a witness pro- 
duced against him to show the interest, bias, or prejudice 
of such witness, but the extent to which such a cross- 
exainination may be carried is a matter resting very 
largely in the sound discretion of the trial court. (Con- 
saul v. Sheldon, 35 Neb., 247.) Doubtless there may be 
cases in which such a cross-examination should be al- 
lowed to take a very wide range, while in other cases such 
a cross-examination may properly be limited. Each case 
depends upon its own circumstances, including the dis- 
position, temperament, and conduct of the witness on the 
stand. But acase will not be reversed because of a limi- 
tation placed by the court upon the cross-examination 
of a witness as to his interest or bias, unless it appears 
from the record that the party against whom this witness 
was called was probably prejudiced by such limitation. 
We do not think the court would have abused its dis- 
cretion had it permitted the witness to answer the ques- 
tion asked him; and we are quite clear that the court did 
not abuse its discretion in refusing to permit the witness 
to answer. The cross-examination of this witness was a 
very lengthy one, and failed to disclose that he had any 
interest in the result of this suit, or any bias or prejudice 
for or against the defendant. The ostensible object of the 
question put by counsel for Davis was to show that the 
witness for the Rock Island Railway Company was tak- 
ing an interest in the prosecution of Davis; but its rea] 
object was a very different one, viz., to have the jury un- 
derstand that the Rock Island Railway Company was 
furnishing free transportation to this witness in order 
that he might appear and testify in this case against the 
prisoner, and thereby awaken the prejudices of the jury, 
in the hope that it might take the view that the real 
prosecutor of Davis was not the state of Nebraska, but a 
powerful and wealthy corporation. We have already 
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said that we do not think the court would have abused 
its discretion had it permitted the witness to answer the 
question, nor do we. For if the Rock Island Railway 
Company furnished this witness free transportation from 
his place of residence to the place of trial, that was not 
a matter which even tended to show that the witness 
was unduly interested in prosecuting Davis or biased 
against him. The property of this railway company had 
been destroyed. A great crime had been committed 
through the displacement of the fixtures of its track, 
and the railway company should have been, if it was not, 
interested in finding out the perpetrator of this crime 
and in bringing him to punishment. Its duty in that 
respect was like that of every other citizen of the state. 

18. One Lonsdale was called as a witness for the state 
and testified to a conversation which occurred between 
him and Davis in the presence of a man named Enlow. 
This conversation occurred within a day or two after the 
wreck, and in this conversation Davis explained that he 
thought the wreck was caused by the fixtures of the track 
having been removed; while Lonsdale expressed his opin- 
ion to the effect that he thought the wreck resulted from 
the spreading of the rails, and that one man could not 
have displaced the fixtures. This witness was cross- 
examined at length by Davis’ counsel and was asked the 
following questions: 

Q. What did Enlow say? © 

Q. Why did you not think a man could not do that? 
[That is, not displace the fixtures. ] 

Q. The fact is, you do not remember much about that, 
do you? [Thatis, what witness told Davis in the conver- 
sation. ]. 

The court, on motion of the state, refused to permit the 
witness to answer these questions, and this ruling is the 
next assignment of error argued here. It appears that 
counsel for the state gave no reasons for objecting to the 
questions and it is insisted that the court, without a rea- 
son being given, had no right to sustain the objections. 
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We do not agree to the proposition that a district court 
must permit every question asked to be answered unless, 
when objected to, a proper reason is given for such objec- 
tion. We think that a trial court may on its own motion, 
refuse to permit a witness to answer a question if such 
question calls for incompetent, immaterial, or irrelevant 
evidence. ‘The first question required the witness to tes- 
tify as to what some otber witness had said. ‘This called 
for incompetent and hearsay evidence. The other two 
questions were immaterial, and the court did not err in 
sustaining the objections to each of the questions. 

19. The next assignment of error relates to the ruling 
of the court in refusing to permit the witness Lonsdale 
to answer whether he had talked over the facts in the 
case on trial with one Billingsley aud one Greene. Coun- 
sel in their brief here say that Billingsley and Greene 
were attorneys for the Rock Island Railway Company, 
and that that corporation and its attorneys had taken a 
prominent part in the prosecution of their client and that 
the object of the questions propounded to the witness 
Lonsdale was to ascertain if he had been unduly inter- 
ested or influenced as a witness by the railway company 
or its attorneys. If the trial court was aware that the 
object of the questions was to ascertain the interest or 
bias of the witness, then it was a matter in the discretion 
of the trial court to say how far that cross-examination 
mighf be conducted, and on that theory the record does 
not disclose that the court abused its discretion in limit- 
ing the cross-examination. Asa matter of fact the rec- 
ord shows that the witness answered that he had never 
talked with Billingsley about the case; that he had 
talked with hundreds of people about it, among others, 
an officer or officers of the Rock Island Railway Com- 
pany, so that, in any view we take of the assignment 
under consideration, the plaintiff in error was not preju- 
diced by the action of the trial court. 

20. The state called as a witness one Daniel Sullivan, 
who testified to having been for twenty-three years in 
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railroad business, having worked upon railroads in Can- 
ada and the United States, and generally to being an ex- 
perienced railroad trackman. He then testified that he 
resided in Lincoln and had lived there for fifteen years, 
and that about 7 o’clock on the morning after the wreck 
he went to the place thereof, on his own motion, for the 
purpese of examining and ascertaining the cause of the 
wreck. The state then asked him this question: “Mr. 
Sullivan, tell the jury what investigation you made and 
what you found as to the causes of that wreck.” The 
plaintiff in error objected to this question as incompe- 
tent, irrelevant, and immaterial. The objection was over- 
ruled and the witness answered at length as to what ex- 
amination he made and what he saw. Among other 
things, he stated that he saw fresh marks upon the ties 
where the car wheels had struck them after they left the 
rails; the fresh marks of a wrench upon the nuts of the 
bolts which held the rails together; the fresh holes left 
where the spikes had been pulled from the ties; some 
spikes where the heads had been recently pulled off in 
attempting to remove the spikes; the marks of the claw- 
bar that had been used in removing the fixtures. It is 
now insisted that the court erred in permitting this ques- 
tion to be answered, and it is argued that by the question 
the witness was required to state what caused the wreck. 
We do not think so. But if the question is open to that 
criticism the plaintiff in error was not prejudiced by the 
answer of the witness, as he expressed no opinion as to 
the cause of the wreck, but simply stated what he saw 
and what he learned. 

21. One Tyrer was called as a witness for the state and 
testified that he was then living and had for several 
years lived with one Lonsdale. On cross-examination 
Davis’ counsel asked him this question: “You know that 
Lonsdale is expecting a reward in this case in case Davis 
is convicted?” On objection of the state the court re- 
fused to permit this question to be answered, and this 
is the next assignment of error argued here. The court 
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did not err in refusing to permit this question to be an- 
swered. It would have been proper to ask Lonsdale, 
who had also testified as a witness for the state, on his 
cross-examination, if he was expecting a reward in case 
Davis should be convicted, for the purpose of showing 
his interest in the result of the prosecution. But it was 
not proper to show this fact by the cross-examination of 
some other witness. Davis’ counsel did not show, nor 
attempt to show, by Lonsdale when they cross-examined 
him that he was expecting a reward in case of Davis’ 
conviction. We do not understand that it is competent 
to prove the interest or bias or prejudice of one witness 
by the cross-examination of another witness without at 
least first having cross-examined the first witness as to 
his interest, bias, or prejudice. 

22. While the witness Tyrer was being cross-examined 
by counsel for Davis as to a conversation which the wit- 
ness had had with Davis prior to the wreck, counsel 
asked him these questions: 

Q. What were the exact words? [That is, the exact 
words of the conversation between the witness and 
Davis.] 

A. He said, farming does not agree with me and the 
railroad will have to do something for me. 

Q. What railroad, if any, did he say would have to do 
something for him? 

A. He didn’t say. 

Q. Didn’t he say the Rock Island? 

A. No, sir. 

Counsel for Davis then moved the court to strike from 
the record the answers made by the witness to the ques- 
tions they had propounded. The overruling of this mo- 
tion is the next assignment of error argued. The answers 
were responsive to the questions, and we have never be- 
fore heard that counsel might propound a question to a 
witness, have the witness furnish an answer responsive 
to the question, and then demand of the court as a matter 
of right to strike out the answer made. If counsel did 
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not wish the exact language that Davis used in his con- 
versation with Tyrer they should not have asked for it. 


‘Having propounded the question, and having obtained 


an answer responsive thereto, counsel are in no position 
to complain of the action of the court in refusing to. ex- 
punge the answer from the record. 

23. One Shouse was called and examined as a witness 
for the state and identified the claw-bar which the state 
claimed had been used in displacing the fixtures of the 
railway track. He testified that he at that time lived 
in the city of Lincoln; that he was at that time working 
on the track of the Missouri Pacific Railway; that in the 
years 1892, 1893, and 1894 he was working on the track 
of the Northwestern railway system; that he had never 
worked for the Rock Island Railroad; that the claw-bar 
in question was in his possession from 1887 until October, 
1893, at which time he lost it, or it was stolen from him; 
that the first time he saw it after October, 1893, was at 
the coroner’s inquest held after the wreck; that while 
it was in his possession he had had it repaired some two 
or three times. He was cross-examined by counsel for 
Davis as follows: 

Q. Didn’t one of the men that fixed it [the claw-bar] 
live at Ashland? 

A. No, sir. 

Q. Didn’t you testify the other day that he did? 

A. No, sir; not that I know of. 

Q. Do you know Mr. Altschuler? [One of the counsel 
for Davis.] 

A. J have heard of him. 

Q. Don’t you know him? 

A. Only as I see him. 

He was then asked if he did not tell Altschuler at a cer- 
tain time and place that one of the men who had repaired 


the claw-bar lived at Ashland and that the last time he 


saw the claw-bar it was in the possession of the Rock 
Island Railway Company. He answered: “No, sir; I 
never saw it in the possession of the Rock Island Com- 


pany.” 
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Didn’t you tell Mr. Altschuler that? 

. No, sir. 

Or words in substance that? 

No, sir. 

. Didn’t you go with Mr. Altschuler and all three of 
go up to Altschuler’s office at that time? 

Upstairs? 

Yes, sir. 

No, sir; I didn’t. 

You have been in Mr. Altschuler’s office? 

. Yes, sir. 

How many times? 

Once. 

In his office? 

. I went to the edge of the door. 

Didn’t you go into the office with him and have a 
conversation with him about this bar? 

A. No, sir; I didn’t. I went up to the dentist’s office. 

Q. I will ask you if you didn’t go in there two or three 
times after that and inquire for Mr. Altschuler? 

A. No, sir. 

Q. Of Mr. Eager? 

A. No, sir. 

Q. No time after that? 

The court, on the objection of the state, refused to per- 
mit the witness to answer this last question. 

Q. You have been taking considerable interest in this 
case? 

A. No, sir. 

Q. You testified the other day about the condition of 
the wreck, didn’t you? 

This last question the court also refused to permit the 
witness to answer. The action of the court in refusing 
to permit the witness to answer these two questions is 
the next assignment of error argued by counsel for Davis. 
The witness denied telling Altschuler that the mau who 
repaired the claw-bar lived at Ashland and denied telling 
Altschuler that the first time he saw the claw-bar after 
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October, 1893, it was in the possession of the Rock Island 
Railway Company, and that he had ever told Altschuler 
so, either in so many words or in substance; that he had 
ever been in Altschuler’s office but once, and then only 
went to the edge of the door. If the object, then, of the 
first of these two questions was to lay a foundation for 
impeaching the witness, that foundation was sufficiently 
laid, and the court did not abuse its discretion in refusing 
to permit the cross-examination to be further extended. 
As to the second question objected to, if the object of 
this was to show that the witness on a former trial had 
testified to something in reference to the wreck different 
from what he had testified at the present trial and thus 
lay the foundation for impeaching him, counsel should 
have asked him whether or not he testified to certain 
specific things on that trial. They did not do this, and 
we cannot see how their client was prejudiced by the re- 
fusal of the court to permit the witness to say whether 
or not he had testified on a former trial as to the condition 
of the wreck. 

24. The next assignment of error argued is that the 
court erred in striking out the evidence of one Ringer, a 
witness who was called and sworn on behalf of the de- 
fense. This witness testified that he visited, on the 4th 
of November, 1895, the place where the wreck occurred. 
He then detailed the condition of the track and the trestle 
where the wreck occurred as it was at the time he made 
his visit. He had never been to the place of the wreck 
before this time. We are unable to determine from the 
record whether the court sustained the motion of the 
state to strike out all of this evidence. The court did 
sustain the motion to strike out the answer to the last 
question made to the witness. That was a question pro- 
pounded by the court. The record then discloses that 
the state moved to strike out all the evidence of the wit- 
ness, and that the court overruled the motion. We as- 
sume, however, for the purposes of the assignment under 
consider that the court did sustain the state’s mo- 
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tion to strike out all the evidence of this witness, and if 
he did so his ruling was correct. The evidence shows 
that soon after the wreck occurred the trestle and track 
were repaired and the trains began running as usual. 
This witness had never seen this track or trestle until 
fifteen months after the wreck occurred, and in the ab- 
sence of evidence which at least tended to show that the 
track and trestle were in the same condition on the 4th 
of November, 1895, that they were immediately prior to 
the wreck, or immediately afterwards, the evidence was 
incompetent. 

25. One Spelts was also called as a witness for the de- 
fendant, and testified that he lived about three-quarters 
of a mile from the place where the wreck occurred; that 
he had been over that trestle several times before the 
wreck; that he passed there some two or three weeks be- 
fore the wreck; that he knew the claim was that the 
wreck was not caused by the displacement of a rail; that 
he could not say that he had ever noticed that rail; that 
he had noticed the end of the trestle. He was then asked 
to state what he saw or noticed the time he passed there 
some three weeks before the occurrence of the wreck. 
The refusal of the court to permit this question to be an- 
swered is the next assignment of error argued here. The 
theory of the defense was that the wreck was not caused 
by the displacement of the fixtures of the track by Davis, 
but by defective construction of the trestle and track, or 
its being out of repair. Any and all evidence which 
tended to show the condition of this track and trestle at 
the time of the wreck, immediately before, or after that 
time, was competent. Counsel did not attempt or offer 
to show by this witness that there was any defect of con- 
‘struction in either the track or trestle, and we cannot say 
that the court erred in refusing to permit the witness to 
state what he saw or observed as to the condition of this 
track and trestle three weeks before the time of the 
wreck. 

26. Rokeby is a station on the Rock Island Railroad: 
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between the cities of Lincoln and Fairbury. One Young, 
the Rock Island Railway Company’s agent at said station, 
was called as a witness for the state and testified that 
the wrecked train left Rokeby at twenty-two minutes 
after 9 o’clock in the evening. He was then cross-ex- 
amined by counsel for Davis and asked whether he testi- 
fied from his recollection or from the record kept of 
passing trains, and he answered that he testified from 
the record. Counsel for Davis then moved to strike out 
the testimony of the witness, and the overruling of this 
motion by the court is the next argument here. ‘The rec- 
ord itself, the proper foundation having been laid, was 
competent evidence to prove the time at which the 
wrecked train left Rokeby. (Imhoff v. Richards, 48 Neb., 
590.) But the record does not disclose that the witness, 
in testifying as to the time when the wrecked train left 
Rokeby, was reading from his train record, but the effect 
of his evidence is that he remembered the time it left be- 
cause he had consulted his train record. Since the wit- 
ness had made the entry in the train record,—made it at 
the time the event recorded occurred,—it was competent 
for him to consult this record before testifying for the 
purpose of refreshing his memory. (Anderson v. Imhoff,. 
34 Neb., 335.) But whether this ruling of the court was 
right or wrong, the plaintiff in error is in no position to 
complain of it, as the bill of exceptions discloses that the 
entry in the train record corresponded exactly to the 
testimony of the witness; and this train record, this 
entry, the plaintiff in error himself offered in evidence 
to the jury. 

27. It will be remembered that when the state’s wit- 
ness Shouse was being cross-examined he was asked 
whether, at a certain time and place, he did not tel] Alt- 
schuler that the man who mended the claw-bar lived at 
Ashland, and that the first time he saw the claw-bar after 
October, 1893, it was in the possession of the Rock Island 
Railway Company; and that Shouse denied making such 
statements to Altschuler. He was also asked if he did 
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not go up to Altschuler’s office two or three times inquir- 
ing for him, and that he testified that he did not. One 
Eager was called as a witness for the plaintiff in error 
and testified that he was an attorney at law living in the 
city of Lincoln, and kept his office with Altschuler; that 
he was acquainted with the witness Shouse. Counsel for 
Davis then offered to prove by Eager that he had seen the 
witness Shouse at Altschuler’s office inquiring for the 
latter two or three times before the trial. The refusal of 
the court to admit this evidence is the next argument 
here. Counsel for Davis made no effort to show by the 
witness Eager that Shouse ever had the conversation with 
Altschuler which he denied having, or ever made the 
statements to Altschuler which he denied making as ta 
the claw-bar being repaired at Ashland and being seen 
by him the first time after October, 1893, in the possession 
of the Rock Island Railwaf Company, and the trial court 
held, in effect, that the proof offered was immaterial, un- 
less in connection with proof or offer of proof to show that 
Shouse had made the statements to Altschuler which he 
had denied making; and in this ruling we think the dis- 
trict court was correct. Shouse having denied telling 
Altschuler that one of the men who repaired the claw-bar 
lived in Ashland and that the first time he saw the claw- 
bar after October, 1893, it was in the possession of the 
Rock Island Railway Company, it would have been com- 
petent for the defendant to prove by the witness Eager 
that in his presence Shouse did make such statements to 
Altschuler; but in the absence of making that proof, or of 
any effort or intention to furnish that proof, the single 
fact whether Eager had seen Shouse at Altschuler’s office 
inquiring for the latter was wholly immaterial. (John- 
ston v. Spencer, 51 Neb., 198.) 

28, 29, 30, and 31. The next four assignments may be 
considered together. They are to the effect that the court 
erred in permitting the state to introduce in rebuttal cer- 
tain evidence. The contention is that the evidence in- 
troduced was a part of the state’s case in chief—that it 
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was not rebuttal evidence. It would subserve no useful 
purpose to quote this evidence here. We have carefully 
examined it all, and we have not the slightest doubt that 
all the evidence about which complaint is here made was 
competent evidence and was competent in rebuttal. 
Furthermore, if any of this evidence shaquld have been 
introduced by the state in making out its case in chief, | 
the record does not disclose that the court abused its dis- 
cretion in permitting it to be put in as rebuttal testimony. 
The order in which a party shall introduce his proof is 
to a great extent discretionary with the trial court and 
its action in that respect will not be cause for reversal 
when no abuse of discretion is shown. (Basye v. State, 
45 Neb., 261, and cases there cited.) 

82. The record before us discloses that the prisoner was 
arraigned and pleaded not guilty and put on trial before 
a jury November 6, 1895, in the Lancaster county district 
court; that after the taking of testimony had proceeded 
for some days a juror became sick; that the court ap- 
pointed a commission to examine the juror and this com- 
mission found the juror insane and so reported to the 
court; that thereupon and for that reason the court dis- 
charged the jury and caused the case to be set down for 
trial on the 15th of November, 1895. The prisoner was 
in court when all these proceedings were had and neither 
objected nor cousented to any of them. On the 15th of 
November the selection of the jury which convicted Davis 
began, he making no objection to the selection of such 
jury. After this jury was selected and sworn, and before 
the taking of testimony began, Davis filed what he de- 
nominates a “plea of former jeopardy,” in which he al- 
leged that on the 6th of November, 1895, he was brought 
to trial in the Lancaster county district court upon the 
same information upon which he was about then to be 
tried; that he pleaded not guilty to that information; that 
a jury was thereupon called and sworn in the case and he 
was put upon trial on said information under a plea of 
not guilty thereto; that witnesses were called and sworn 
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and evidence submitted to the jury on behalf of the state 
and thereupon, “without the knowledge, consent, or con- 
nivance of this defendant, and without legal cause there- 
for, the said jury was discharged.” He further alleged 
that the offense charged in the first information was the 
same offense charged in the information on which he was 
about to be tried; that the two informations were the 
same. By reason of the facts alleged the prisoner 
claimed that he ought to be discharged; and he then 
demanded of the court a jury for the trial of the facts 
stated in said so-called plea of former jeopardy. The dis- 
trict court denied the request for such jury trial and on 
its own motion overruled and disregarded the so-called 
plea of former jeopardy. These actions of the court con- 
stitute the next assignment of error argued here. We 
shall for a moment, and for the purposes of the argument 
under consideration only, regard this plea of former 
jeopardy as a valid plea in bar within the meaning of 
the Code of Criminal Procedure of this state. 

In Korth v. State, 46 Neb., 631, Korth pleaded not guilty 
on the general issue to the indictment against him and 
afterwards, without withdrawing such plea, he filed a 
plea alleging that more than four terms of court had in- 
tervened between the term of court at which the indict- 
ment was found and the term at which he was brought 
to trial thereon, and claimed the right to be discharged. 
This plea the district court, on its own motion, struck 
from the files, or overruled; and this court held that so 
long as the plea of not guilty remained on the record the 
plea made by Korth was not proper. 

Section 447 of the Code of Criminal Procedure provides 
that after a demurrer to an indictment has been over- 
ruled the accused may plead not guilty or in bar; and sec- 
tion 448 of that Code provides that the accused shall be 
arraigned by reading to him the indictment, ete. And- 
section 449 provides that the accused may then—that is, 
after he has been arraigned and the indictment read to 
him—offer a plea in bar, etc.; and section 451 of said Code 
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provides that if the issue on a plea in bar be found 
against the defendant, or if upon his arraignment he 
offers no plea in bar, then he shall plead guilty or not 
guilty, and if he pleads evasively or stands mute he shall 
be taken to have pleaded not guilty. We think the true 
construction of these provisions of the Criminal Code is 
that there can never ‘be more than one issue before the 
court in a criminal case at one time; and that so long as 
the plea of not guilty remains on the record a plea in bar 
is improper; that the state is under no necessity of reply- 
ing or demurring to such plea, and that the court on its 
own motion may disregard it. This point was presented 
to this court, and ruled as we have just stated it, in 
Marshall v. State, 6 Neb., 120. In other words, a plea in 
bar will not lie while there is of record a plea of not guilty, 
unless the latter plea be withdrawn; and it seems to be 
a matter left by the law to the sound discretion of the 
trial court whether he will permit a prisoner to with- 
draw a plea of not guilty and file a plea in bar. We have 
no doubt, however, that if a prisoner, after a plea of not 
guilty, tenders a lawful and proper plea in bar, stating 
facts which have occurred or come to his knowledge since 
the entry of his plea of not guilty, and which facts if 
true would entitle him to a discharge, then it would be 
the duty of the court to permit the prisoner to withdraw 
his plea of not guilty and file the plea in bar. (State v. 
Salge, 2 Nev., 321.) 

Again, section 450 of the Code of Criminal Procedure 
provides: “No plea in bar or abatement shall be received 
by the court unless it be in writing, signed by the ac- 
cused, and sworn to before some competent officer.” The 
so-called plea under consideration was in writing, but it 
was not signed by Davis, nor was it sworn to. It was, 
therefore, invalid as a plea in bar. The state was under 
no obligation to demur or reply to it, and the court would 
have been justified in entirely disregarding it or on its 
own motion striking it from the files. Of course, if this 
had been a valid plea in bar within the meaning of the 
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Code of Criminal Procedure,—if it had been a good plea 
stating the facts upon which the prisoner relied,—then 
the prisoner would have had the right to compel the 
state to join issue upon this plea either by demurrer or 
by replication, and if the state joined issue by replica- 
tion the prisoner would have been entitled ‘to a jury to 
try the issue so made. (Arnold v. State, 38 Neb., 752; 
Smith v. State, 42 Neb., 356.) But not only was the plea 
invalid because not signed and sworn to by the prisoner, 
but the plea did not set out the record of the actions and 
omissions of the court which the prisoner claimed en- 
titled him toa discharge. It did not even avouch such 
record, and it is at least doubtful, if the plea had been in 
all other respects sufficient, whether it stated such facts 
as required the state to take issue upon it. Whether it 
did or not itis not necessary for us now to decide, nor 
do we decide that point. As to whata plea in bar should 
state see Priest v. State, 10 Neb., 393; State v. Blanut, 2 
S. W. Rep. [Ark.], 190; State v. Hmery, T Atl. Rep. [Vt.], 
129; Williams v. State, 13 Tex. App., 285. 

Tt seems to be the rule that a plea of former jeopardy 
should set out the record,—that is, the former indictment 
and acquittal or conviction and the statement of facts, 
viz., the identity of the person acquitted or convicted and 
the offense of which he was acquitted or convicted. But 
while this so-called plea of former jeopardy, for reasons 
already stated, cannot be examined or considered as a 
plea in bar, we think it should be regarded as a motion 
made by the prisoner to be discharged from further pros- 
ecution grounded on the actions and ruling of the court 
in the case as disclosed by the record; and treating it 
as a motion we proceed to inquire whether the prisoner, 
under the facts stated in the record, had already been 
once in jeopardy, and whether the court, with these facts 
on record before it, erred in not so holding and discharg- 
ing the prisoner. Section 485 of the Code of Criminal] 
Procedure provides: “In case a jury shall be discharged 
on account of sickness of a juror, or other accident or 
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calamity requiring their discharge, or after they have 
been kept so long together that there is no probability of 
agreeing, the court shall, upon directing the discharge, 
order that the reasons for such discharge shall be en- 
tered upon the journal; and such discharge shall be with- 
out prejudice to the prosecution.” When the district 
court discharged the jury first impaneled to try Davis be- 
cause of the insanity of one of its members he entered 
or caused to be entered upon the record all the facts 
which caused him to so discharge the jury, and he made 
such discharge without prejudice to a future prosecution 
of the case. It would seem that the insanity of a juror, 
is an accident or calamity requiring the discharge of a 
jury within the meaning of said section of the Criminal 
Code. 

In State v. Hall, 9 N. J. Law, 256, after the jury was 
sworn in a criminal case and departed from the room, 
one of the jurors separated from his fellows and went 
home. ‘Thereupon the court, without the consent of the 
defendant, discharged the jury, and it was held that the 
discharge of the jury was not a bar to the prisoner’s 
further prosecution. 

In United States v. Perez, 22 U. S., 579, a capital case, 
the jury was discharged without the consent of the pris- 
oner because they were unable to agree upon a verdict. 
The court held that this discharge did not bar the further 
prosecution of the prisoner upon the indictment. ‘The 
court said: “We think that in all cases of this nature the 
law has invested courts of justice with the authority to 
discharge a jury from giving any verdict whenever in 
their opinion (that is, the court’s opinion), taking all the 
circumstances into consideration, there is a manifest 
necessity for the act, or the ends of public justice would 
otherwise be defeated,” . 

In State v. Emery, 7 Atl. Rep. [Vt], 129, a jury in a 
criminal case was discharged before verdict because one 
of the jurors was taken sick and unable to proceed with 
the trial, and the court held that the discharge of the jury 
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under such circumstances did not bar the further prose- 
cution of the prisoner. 

- In McFadden v. Commonwealth, 23 Pa. St., 12, it was 
said: “A discharge of the jury, in a capital case, after 
the trial has begun, is not a continuance of the cause. It 
is the end of it. And for all purposes of after protection, 
it is the same to the prisoner as an acquittal, unless it 
was done with his own consent or demanded by some 
overwhelming necessity, such, for instance, as the sick- 
ness or death of a juror.” 

A case precisely in point is United States v. Haskell, 4 
Wash. [U. 8. ©. C.], 402. That was a capital case, and’ 
the jury was discharged on the ground of the insanity 
of one of its members. This discharge was without the 
consent of the prisoner or his counsel, and it was held 
that such discharge was not a good plea in bar to the 
further prosecution of the prisoner with which he was 
first put upon trial. 

Whether the plea be considered as a valid plea in bar 
or be considered as a motion based on the facts disclosed 
by the record, the court did not err in refusing to dis- 
charge the prisoner, as the discharge of the first jury; 
because of the insanity of one of its members, without 
prejudice to the after prosecution of the prisoner, was 
authorized both by the Criminal Code of the state and 
by the rules of the criminal law. 

33. The thirty-third assignment of error is that the 
court erred in refusing to give instruction 203 requested 
by the plaintiff in error. ‘The instruction is as follows: 
“The defendant asks the court to instruct the jury as fol- 
lows: ‘In a criminal prosecution the confessions or ad- 
missions of the accused are not alone sufficient to justify 
a conviction. That the crime has been committed must 
be established by other testimony.’” It is true that the 
corpus delicti is the foundation of every criminal prosecu- 
tion, and it is also true that the confession of the defend- 
ant that he committed the crime is not alone sufficient 
evidence to sustain his conviction thereof. (Dedge v. 


VoL. 51] JANUARY TERM, 1897. 347 


Davis v. State. 


People, 4 Neb., 220; Priest v. State, 10 Neb., 393; Ashford 
v. State, 36 Neb., 38.) But by the instruction under con- 
sideration the court was also requested to charge the jury 
that the corpus delicti must be established by other evi- 
dence than the confessions of the accused. This is not 
the law. We understand the law to be that while the 
confessions of the accused are not alone sufficient to 
establish the corpus delicti, yet such confessions, if made 
without inducement or duress,—that is, if they are freely 
and voluntarily made,—are competent evidence to be 
considered by the jury, together with all other facts and 
circumstances in evidence in the case which tend to show 
that the accused committed the crime with which he is 
charged. When complaint is made of the refusal of the 
district court to give an instruction asked, the burden 
is upon the party complaining to show, not only that he 
was probably prejudiced by the refusal of the court to 
give the instruction, but he must also show that the en- 
tire instrwction was correct as a proposition of law and 
applicable to the facts in evidence in the case. The court 
did not err in refusing to give instruction 205, because 
it is not the law that confessions of an accused are not 
competent evidence to be considered with other evidence 
and circumstances in the case in determining whether the 
accused committed the crime with which he is charged. 
34. The next assigument of error is that the court 
erred in refusing to give instruction 214 asked by the 
plaintiff in error. The instruction, so far as material 
here, is as follows: “The court instructs the jury that, 
although proof of the admissions of a party to a suit, when 
it appears that the admissions were understandingly and 
deliberately made, often affords satisfactory evidence, 
yet as a general rule the statement of a witness as to 
the admissions of the party should be received by the 
jury with great caution, as that kind of evidence is sub- 
ject to much imperfection and mistake; the party him- 
self may not have clearly expressed his meaning, or the 
witness may have misunderstood him; and it frequently 
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happens that the witness by unintentionally altering a 
few of the expressions really used gives an effect to the 
statements completely at variance with what the party 
did actually say.” This instruction would have been a 
good argument for counsel to address to the jury; but 
we do not think the court erred in refusing to vive it. 
The court in its own charge carefully aud properly left 
it for the jury to say whether Davis made the confessions 
attributed to him by the witnesses for the state. 

35. The next assignment of error is that the court 
erred in refusing to give instructions 22}, 23, 24, and 25 
at the request of the plaintiff in error. The substance of 
these instructions is embraced in the charge of the court, 
and this court will not reverse a case for refusing an 
instruction when the substance thereof has been given 
in other instructions. (ord v. State, 46 Neb., 390; Bruim- 
back v. German Nat. Bank, 46 Neb., 540; Korth v. State, 
46 Neb., 631; Bush v. State, 47 Neb., 642.) 

36. The next assignment of error is that the court re- 
fused to give instructions Nos. 1 and 8 requested by the 
plaintiff in error. No. 1 is as follows: “Where, in a 
criminal case, the evidence is circumstantial, the circuin- 
stances established must, to warrant a conviction, be such 
as to exclude every reasonable hypothesis except that of 
the defendant’s guilt.” And instruction No. 8 was to the 
same effect. It is true that in order to warrant a con- 
viction on circumstantial evidence it must be of so con- 
clusive a character as to prove beyond a reasonable doubt 
that the accused and no other person committed the 
offense charged. (i‘aiser v. State, 35 Neb., 704.) But the 
court did not err in refusing to give these instructions, 
as it gave the substance of them in its charge to the jury. 

37. The thirty-seventh assignment of error is that the 
court erred in refusing to give instruction No. 3 asked by 
the plaintiff in error and in giving instruction No. 19 of 
the instructions given on the court’s own motion. Both 
instructions were clirected to the law of reasonable doubt. 
The instruction given by the court was as follows: “The 


Vou. 51] JANUARY TERM, 1897. 349 


Davis v. State. 


law requires before you can find the defendant guilty the 
evidence must have established his guilt beyond a reason- 
able doubt. Mere suspicion of guilt, however strong, or 
a preponderance of all the evidence in the case against 
the defendant, will not do upon which to base a verdict 
of guilty. The doubt which the juror is allowed to retain 
in his own mind, and under which he should render his 
verdict of not guilty, must always be a reasonable one. 
A doubt produced by undue sensibility in the mind of 
any juror in view of the consequences of his verdict is not 
a reasonable doubt, and a juror is not allowed to create 
sources or material of doubt by resorting to trivial or 
fanciful suppositions and remote conjectures as to possi- 
ble states of fact different from that established by the 
evidence. You are not at liberty to disbelieve as jurors 
if from the evidence you believe as men. Your oath as 
jurors imposes on you no obligation to doubt where no 
doubt would exist if no oath had been administered. 
Hence, if, after a careful and impartial consideration of 
all the evidence, you can say that you feel an abiding con- 
viction of the guilt of the defendant and are satisfied to: 
a moral certainty, a certainty that convinces and directs 
the understanding and satisfies the reason and judgment 
of those who are bound to act conscientiously on the truth 
of the charges made against the defendant, then, and in 
that event, you are as jurors satisfied beyond a reasonable 
doubt. A reasonable doubt does not consist of possible 
or conjectural doubt, but a doubt that would justify an 
acquittal must be reasonable, and it must arise from a 
candid and impartial investigation of all the evidence 
in the case, and unless it is such that were the same kind 
of doubt interposed in the graver transactions of life it 
would cause a reasonable and prudent man to hesitate 
and pause, it is insufficient to authorize a verdict of not 
guilty.” This instruction included all that was asked 
in the instruction asked by the plaintiff in error and re- 
fused; and instructions similar to the one given by the 
court have been many times approved by this court. (See 
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Polin v. State, 14 Neb., 540; Langford v. State, 32 Neb., 
782; Willis v. State, 43 Neb., 102; Carleton v. State, 43 
Neb., 373; Collins v. State, 46 Neb., 37; Lawhead v. State, 
46 Neb., 607; Barney v. State, 49 Neb., 515.) The excep- 
tions to the action of the court are overruled. 

. 388. The next assignment of error is that the court 
erred in refusing to give instructions 5 and 6 asked by the 
plaintiff in error. The instructions are substantially the 
same, and No. 5 is as follows: “The defendant is pre- 
sumed to be innocent, and that presumption begins with 
the beginning of the trial and continues all through the 
case until the state has produced sufficient evidence to 
satisfy the mind of each juror of the existence of every 
material fact necessary to show his guilt beyond a reason- 
able doubt; and so long as there exists in the mind of any 
one of the jurors a reasonable doubt of the defendant’s 
guilt it is your duty to acquit him.” We have no fault 
to find with the proposition that the defendant is pre- 
sumed to be innocent and that such presumption begins 
with the accusation and continues until the state has 
established the guilt of the defendant beyond a reason- 
able doubt. But we do not think it is the law that the 
jury is bound to acquit the defendant if one of the jury- 
men entertains a reasonable doubt of the defendant’s 
guilt. In such a case of course the jury cannot convict, 
but it does not therefore follow that it then becomes the 
duty of the eleven other jurymen to surrender their con- 
victions and acquit. We have not been cited by counsel 
to any case which supports this contention, nor do we 
think any such case can be found. In support of this 
argument we are, however, referred to franklin v. State, 
66 N. W. Rep. [Wis.], 107. But that case only holds that 
a conviction cannot be had if any juror has a reasonable 
doubt of the defendant’s guilt. To the same effect is 
State v. Hamilton, 32 Ta., 572. Still another case cited by 
counsel is Stitz v. State, 4 N. I. Rep. [Ind.], 145. In that 
case the following instruction was held erroneous: 
“While each juror must be satisfied of the defendant’s 


Vou. 51] JANUARY TERM, 1897. 351 


Davis v. State. 


guilt beyond a reasonable doubt to authorize a convic- 
tion, such reasonable doubt, unless entertained by all the 
jurors, does not warrant an acquittal.” But that is a 
very different thing from saying that it is the duty of the 
jury to acquit if one of its members entertains a reason- 
able doubt of the guilt of the accused. In Parker v. State, 
35 N. E. Rep. [Ind.], 1105, it was said that an instruction 
that the defendant should not be convicted so long as any 
juror entertains a reasonable doubt of his guilt should 
be given. Caricr v. State, 15 So. Rep. [Ala.], 898, holds 
that on a criminal trial it is error to refuse to charge that 
each juror must be satisfied beyond a reasonable doubt 
that the accused is guilty before he can be convicted; but 
there is a great difference in charging that each juror 
must be satisfied beyond a reasonable doubt of the de- 
feudant’s guilt before the jury will be justified in convict- 
ing him and charging the jury that if one juror enter- 
tains a reasonable doubt of the defendant’s guilt that the 
jury must acquit him. The authorities, then, of counsel 
for plaintiff in error do not sustain the argument. The 
court did not err in refusing to give the instruction under 
consideration. 

39. The thirty-ninth assignment of error relates to the 
refusal of the court to give instructions 31 to 39, both in- 
clusive, of the instructions requested by the plaintiff in 
error. These instructions were directed to the subject 
of reasonable doubt. The court in its charge to the jury 
sufficiently instructed the jury upon that subject and it 
did not err in refusing to give either of the instructions 
mentioned in this assignment. 

40. The fortieth assignment of error is that the court 
erred in giving instruction No. 20 given on its own mo- 
tion. In this instruction the court stated to the jury that 
there had been offered in the case both direct and cir- 
cumstantial evidence. He then explained to the jury the 
meaning of the terms “direct evidence” and “circumstan- 
tial evidence;” and charged that the circumstantial evi- 
dence which had been received was legal and competent 
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and then said: “And if it is of such character as to ex- 
clude every reasonable theory, supposition, or hypothesis 
other than that of the defendant’s guilt, then and in that 
event it should be given the same weight by you as direct 
evidence.” The first criticism upon this instruction is 
that the court had no right to tell the jury that there had 
been introduced in the case evidence both direct and cir- 
cumstantial. To sustain this criticism we are cited to 
Long v. State, 23 Neb., 38. In that case we held that an 
instruction was erroneous because the court told the jury 
that the evidence introduced included not only the sworn 
testimony of the witnesses who had testified, but all the 
circumstances surrounding the tragedy. This, of course, 
left the jury to wander outside of the evidence; but the 
instruction under consideration is not open to that criti- 
cism. Here the court stated what was a fact and one 
every juryman of average intelligence must have known 
as well as the court, viz., that there was before the jury 
evidence both circumstantial and direct. The second 
criticism is that the court erred in saying to the jury that 
it should give the same weight to the circumstantial evi- 
dence as to the direct evidence. We think this remark of 
the court was not a happy one, and the instruction would 
have been better without it; but we do not think the 
plaintiff in error was prejudiced by the remark when it is 
considered in connection with the remainder of the in- 
struction. The court did not unconditionally instruct the 
jury to give the same weight to circumstantial evidence 
as direct evidence, but properly submitted the weighing 
and consideration and effect to be given to the circum- 
stantial evidence to the jury, and then told them that if, 
after weighing and considering it, they were satisfied be- 
yond a reasonable doubt of the defendant’s guilt they 
should give it the same weight as they did the direct evi- 
dence. The case of Gill v. State, 27 S. W. Rep. [Ark.], 
598, cited by counsel in this connection to show that the 
instruction of the court under consideration was errone- 
ous, does not sustain counsel’s contention. In that case 
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the court instructed the jury that “If the facts and cir- 
cumstances proven by the preponderance of evidence are 
such as to satisfy the jury beyond a reasonable doubt,” 
then such evidence is entitled to the same weight as direct 
or positive testimony. This instruction the court held 
was erroneous, because it would permit the defendant to 
be convicted upon a preponderance of the evidence. 

41. The forty-first assignment of error is that the court 
erred in giving instruction No. 24 of the instructions given 
upon its own motion. That instruction is in the follow- 
ing language: “A large number of witnesses have ap- 
peared before you in this case; and the court now in- 
structs you that you are the sole judges of the credibility 
of their testimony, and in détermining the weight to be 
given the testimony of the several witnesses you shall 
take into consideration their interest in the event of this 
prosecution, if any such interest is proved; their motive 
for testifying as they have, if any is shown; their con- 
duct and demeanor while testifying; their apparent fair- 
ness or bias, if any such appears; their appearance on the 
witness stand; the reasonableness of the stories told by 
them; their means of information concerning the matters 
and things about which they testify; and all the evidence 
and circumstances tending to corroborate or contradict 
any witness,—and then give to the testimony of each wit- 
ness such weight and credit as to you it shall seem en- 
titled. If the fact appears that witnesses disagree in 
minor points in their recollection and recital of the several 
matters and transactions sought to be proved in this case 
it does not necessarily militate against the candor of any 
of them; it may only indicate a failure of observation; 
and the court instructs you as jurors you have not the 
right to captiously or unreasonably disregard the testi- 
mony of witnesses, but unless there appears to be some- 
thing that indicates a lack of candor or truthfulness on 
the part of any witness, the testimony of each witness 
should receive proper and careful consideration by the 
jury. You are to determine this case and arrive at your 

27 
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verdict from the evidence now before you, and are not to 
be influenced by statements or insinuations or any other 
fact or circumstance that is not in evidence in this case.” 
The plaintiff in error has no reason to complain of this 
instruction. 

42. The forty-second assignment of error is that the 
court erred in giving instruction No. 10 of the instruc- 
tions given upon its own motion. This instruction was 
directed to the subject of malice, correctly stated the law, 
and has been sufficiently considered. 

43. The forty-third assignment of error is directed to 
the subject of the plaintiff in error’s alleged “former 
jeopardy.” This we have already disposed of. 

44, The: railroad wreck frequently mentioned in this 
opinion occurred about 10 o’clock on a moonlight even- 
ing. The evidence for the state tended to show that just 
prior to the occurrence of the wreck some person with a 
monkey wrench and a claw-bar, introduced in evidence, 
had unscrewed the nuts on the bolts which held together 
two of the rails on the trestle and pulled out some of the 
spikes which fastened one rail to the ties on the trestle; 
that this displacement caused the wreck of the train and 
the death of Hambell, and that Davis, with said monkey 
wrench and claw-bar, displaced the fixtures as just stated. 
Davis called as witnesses a man and his daughter, who 
were fishing within six or seven hundred feet of the 
trestle where the wreck occurred, and until about dark 
of that day, and they testified that they did not see any- 
one on the trestle nor hear any noise there before they 
left that locality. The object of this evidence, of course, 
was to show that these fixtures had not been displaced 
when the fishermen left the vicinity of the trestle and to 
raise the inference that Davis could not have displaced 
the fixtures from that time until the wreck occurred. 
Davis also called as witnesses one or two men who testi- 
fied as experts, being machinists or railroad men, and 
they swore that it was impossible for a man to remove 
the nuts from the bolts of the track with the monkey 
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wrench in evidence. The state in rebuttal called a wit- 
ness who was not an expert, nor a railroad man, nor a 
machinist, who swore that in the presence of some other 
men and with the monkey wrench in evidence he removed 
eight nuts from as many bolts from a portion of the Rock 
Island Railway similar to the track on the trestle, except 
that it was not on a trestle, and with the claw-bar in 
evidence he pulled all the spikes which held down one 
rail on a part of the track of the Rock Island Railway sim- 
ilar in all respects to the track on the trestle, except that 
it was not on a trestle, and that he did all this work in 
twenty-one minutes. The next assignment of error is 
that the court erred in admitting this evidence of the 
state. It is first said that the evidence was not rebuttal. 
We think it was. The evidence of the state’s witness 
that with the monkey wrench in evidence he did remove 
eight nuts from as many bolts of the railway track 
tended to rebut the expert testimony of Davis’ witness 
that it was impossible for a man to remove one of those 
nuts with that monkey wrench. The evidence of the 
state’s witness that he unscrewed these nuts and with 
the claw-bar in evidence pulled all the spikes which held 
down a rail, and did the whole work in twenty-one min- 
utes, tended to rebut the inference that one man could. 
not have displaced these fixtures from the time the fisher- 
man left the vicinity of the trestle until the time the 
wreck occurred. Another argument is that the evidence 
was incompetent. When the oral argument made at the 
bar on this question ¢losed, it left the writer under the 
impression that this evidence was incompetent and that 
the court had erred in admitting it. But a careful ex- 
amination of the record and of the authorities leaves no 
doubt in our minds that the evidence was entirely com- 
petent. The fact that the state’s witness in removing the 
nuts and pulling the spikes operated on a part of the track 
not on a trestle did not go to the competency of the evi- 
dence, but simply to its weight,—to the effect to be given 
it by the jury. The track where the state’s witness made 
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the experiment was in every particular identical with the 
track on the trestle where the displacement occurred, 
except the fact that one track was on the earth and the 
other on a trestle. The ties were the same, both being 
white oak, the rails were of the same quality, the spikes 
were of the same quality, the bolts and angle-bars were 
the same, the nuts were the same, and put on in the same 
manner, with washers. The place at which the experi- 
ment was made was a different one from the place where 
the displacement of the fixtures occurred, but the ex- 
periment was made under substantially the same con- 
ditions as the displacement of the fixtures. This was 
sufficient to make the evidence competent, and it was for 
the jury to consider the place where the displacement of 
the fixtures occurred and the place where the experiment 
was made and then to give such weight to the testimony 
of the state’s witness who made the experiment as they 
thought it deserved. ‘’he cases are too long for review, 
but the authorities are practically all one way. (See, 
among others, Smith v. State, 2 O. St., 511; Chicago, St. I. 
& P. R. Co. v. Champion, 82 N. I. Rep. [Ind.], 874; Lake 
Erie & W. R. Co. v. Mugg, 31 N. E. Rep. [Ind.], 564; State v. 
Justus, 8 Pac. Rep. [Ore.], 337; Commonwealth v. Piper, 120 
Mass., 185; Byers v. Nashville, C. & St. 1. R. Co., 29 8. W. 
Rep. [Tenn.], 128; State v. Lsaucson, 65 N. W. Rep. 
[S. Dak.], 430; Afoore v. State, 33 8. W. Rep. [Tenn.], 1046; 
Wilson v. State, 36 S. W. Rep. [‘Tex.], 587.) 

45. The forty-fifth assignment of error is that the dis- 
trict court erred in not granting the plaintiff in error a 
new trial on account of the misconduct of the jury. It 
appears that there were introduced in evidence nuts, bolts, 
angle-bars, spikes, monkey wrench, claw-bar, and a rail- 
road tie, all of which things, except the monkey wrench 
and claw-bar, constituted a part of the track of the rail- 
way where this wreck occurred. It is alleged that dur- 
ing some recess of the court, when the defendant was 
absent from the court room, the jurymen were permitted 
to experiment with these fish-plates, nuts, bolts, tie, 
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spikes, and monkey wrench and claw-bar by driving in 
the spikes and then removing them with the claw-bar 
and by putting the nuts on the bolts and then unscrewing 
them with this monkey wrench. This conduct of the 
jury was expressly denied by affidavits filed in behalf of 
the state in opposition to the motion for new trial on that 
ground, and we cannot say that the court erred in reach- 
ing the conclusion that it did,—that the alleged miscon- 
duct of the jury had not in fact occurred. 

46. In the forty-sixth argument made by the plaintiff 
in error are embraced a large number of assignments of 
error which relate to the ruling of the court in permitting 
and in refusing to permit certain questions to be an- 
swered. To review each one of these assignments of 
error would extend this opinion, already too long, to an 
unreasonable length, and it must suffice to say that after 
a careful study of the record and the rulings of the court 
complained of we find no ruling made which we think 
was prejudicial to the plaintiff in error. 

_ 47. It appears from the record that after the reception 
and recording of the verdict rendered in this case the 
prisoner was remanded to jail; that afterwards, in his 
absence, his counsel filed a motion for a new trial and the 
same was argued and overruled. It is now argued that 
the judgment must be reversed because of the absence of 
the prisoner from the court room at the time the mo- 
tion for a new trial was filed, argued, and overruled. 
Whether the record must disclose that a person convicted 
of a felony was present in court at the time his motion 
for a new trial was overruled in order to sustain a judg- 
ment pronounced against him on such conviction is a 
question about which there is and has been some diversity 
of opinion among the courts. 

In Rex v. Hollingberry, 6 Dow. & R. [Eng.], 344, a de- 
fendant was in actual custody of the marshal upon a 
criminal process in consequence of an indictment in the 
court of king’s bench, and it was held that he need not 
be present when a motion for a new trial was made on 
his behalf in the same court. 
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In Rex v. Scully, Ale. & N. f[Ir.], 262, it was held that 
all the defendants convicted upon a criminal informa- 
tion must be in court upon a motion on their behalf for a 
new trial. 

In Rew v. Spragg, 2 Bur. [Eng.], 928, several prisoners, 
after conviction, were in custody and the court in their 
absence declined to hear a motion filed by their counsel 
in arrest of judgment. The court declared that it was 
a fixed and invariable rule that the defendants must, 
after conviction, be present in court to move in arrest of 
judgment. 

In Berkicy v. State, 4 Tex. App., 122, the defendant was 
convicted of a felony, and it was held that it was improper 
for the trial court to hear and overrule his motion for 
new trial in his absence. 

In State v. Parsons, 19 8S, E. Rep. [W. Va.], 876, Parsons 
was convicted of a felony, and the court reversed the judg- 
ment pronounced against him because the record did not 
affirmatively show that he was present when the trial 
court overruled his motion for a new trial. ; 

The constitution of this state, section 11 of the Bill of 
Rights, provides that one accused of a crime shall have 
the right to appear and defend in person or by counsel, 
and to meet the witnesses against him face to face; and 
section 464 of the Code of Criminal Procedure provides: 
“No person indicted for a felony shall be tried unless per- 
sonally present during the trial.” 

The constitution and the statute of Missouri are prac- 
tically the same as our own. In State v. Brown, 63 Mo., 
439, Brown was convicted of murder. In his absence the 
court disposed of his motion for a new trial, and the su- 
preme court held that this action of the trial court was 
not a ground for a reversal of the judgment; that such - 
a motion was not a proceeding during the trial within 
the meaning of the statute. The point was again pre- 
sented to the supreme court of Missouri in State v. Lewis, 
80 Mo., 110, and the court held that unless the record 
affirmatively showed that the prisoner was denied the 
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right of being present when his motion for a new trial 
was argued and determined his absence at that time 
would not be a sufficient ground for reversing the judg- 
ment. 

The constitution and statute of the state of Ohio are 
similar to ours, and in Griffin v. State, 34 O. St., 299, a fel- 
ony case, it was held that it was no ground for reversing 
the judgment pronounced on conviction if the defendant’s 
motion for a new trial was made, argued, and overruled 
in his absence, he having made no objection to this action 
of the court until after the sentence was pronounced. 

In People v. Ormsby, 12 N. W. Rep. [Mich.], 671, it was 
held: “After the regular conviction of a person charged 
with crime he can no longer insist upon being present in 
court for further proceedings, such as the disposition of 
a motion for a new trial.” 

In State v. West, 13 So. Rep. [La.], 173, it was held: “The 
presence of thé defendant in court is not essential either 
at the trial of a motion for new trial or one in arrest of 
judgment.” And this conclusion was reached by the court 
notwithstanding the fact that on the trial of the motion 
for a new trial testimony was offered in behalf of the 
prisoner. To the same effect see Camp v. State, 16 8. E. 
Rep. [Ga.], 379. 

In Miller v. State, 29 Neb., 487, Miller was convicted of 
murder in the first degree, and assigned as an error in 
this court the ruling of the trial court on a motion to 
quash, and a demurrer to the information, and a plea in 
abatement, and the motion of the accused for a contin- 
uance; all of these rulings having been made in the ab- 
sence of the prisoner. This court overruled the assign- 
ment of error and, speaking through NoRvAL, J., after 
citing section 11 of the Bill of Rights and section 464 of 
the Criminal Code, said: “We do not believe that either 
of the above quoted sections have reference to the pre- 
sentation by counsel of questions of law to the court or 
interlocutory proceedings prior to the commencement of 
the selection of the jury, but rather that the accused shall 
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be present during the trial of the issue of fact raised by 
his plea of not ‘guilty. The hearing of motions and de- 
murrers prior to choosing the jury is no part of the trial.” 

The principle decided in the Miller case involves the 
principle under consideration here. No doubt the de- 
fendant charged with a felony has an absolute right to 
be present in court in person when he is arraigned and 
pleads to the indictment; to be present when the trial 
begins, and at all times during the trial; to be present 
when the verdict is received and recorded; and when he 
is arraigned for sentence and the sentence is pronounced; 
and the record, to support a judgment of conviction or 
sentence for a felony, must affirmatively disclose the 
prisoner’s presence at all those times. But neither the 
filing, the argument, nor the ruling upon a motion for a 
new trial is any part of such trial within the meaning of 
the constitution or the section of the Criminal Code 
quoted. Our conclusion is that a person convicted of 
felony and represented by counsel cannot as a matter of 
right insist on being present in court either at the time 
of the filing of the argument or the ruling upon his mo- 
tion for a new trial. 

48. Another assignment of error is that the court erred 
in refusing the plaintiff in error a new trial on the ground 
of newly-discovered evidence. We do not think that 
the record shows that the plaintiff in error could not have 
discovered and produced at the trial the evidence which 
he now claims to be newly discovered had he exercised 
reasonable diligence. But assuming that all reasonable 
diligence was exercised for the discovery and production 
of this evidence, and that it was material for the plaintiff 
in error, it remains to be said that the evidence was cu- 
mulative in its nature; and had‘the new trial been 
granted and this newly-discovered evidence admitted we 
cannot say that we think it would probably have changed 
the result. The assignment of error must therefore be 
overruled. (Lolleson v. State, 23 8. E. Rep. [Ga.], 993; 
Fitzgerald v, Brandt, 36 Neb., 683; Smith v. Hitchcock, 38 
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Neb., 104; People v. Demasters, 109 Cal., 607; Porter v. 
State, 32 S. W. Rep. [Tex.], 695; Turner v. State, 36 S. W. 
Rep. [Tex.], 87.) 

49. Another ground of the motion for a new trial was 
that two of the jurymen stated on their voir dire examina- 
tion that they had neither formed nor expressed any 
opinion as to the guilt or innocence of Davis; and that 
he discovered, after the verdict was rendered, that each 
of such jurors had, prior to being called as a juror, made 
statements to the effect that they thought he was guilty 
and ought to be hung. The argument is that the court 
erred in not setting aside the verdict because of the un- 
fairness of these jurors as disclosed by this showing. 
But the district court by its ruling found in effect that 
neither of the jurors had made the statements attributed 
to them, and as they expressly denied having made any 
such statements, we cannot disturb the finding of the 
district court in that respect. 

50. The final argument is that the verdict is not sup- 
ported by sufficient evidence. The record shows without 
conflict that about 10 o’clock on the evening of the 9th 
of August, 1894, a passenger train on the Rock Island 
railway fell, or was thrown, from a trestle some four 
miles from the post-office in the city of Lincoln; that by 
such derailment William O.Hambell was instantly killed, 
and ten other persons either instantly killed or died from 
the effect of injuries there received. The record further 
discloses that the engine and cars of said train before its ~ 
wreck were in good repair; that the trestle and the track 
were in good repair; that they were comparatively new; 
that numerous trains had been daily running over said 
trestle and track since its construction; that the trestle: 
and track had been patrolled and examined that day. 
- Immediately after the occurrence of said wreck said 
trestle and track were examined, and it was found that 
a number of the spikes which fastened one of the rails on 
such trestle to the ties thereon had been recently re- 
moved. On the ties were the marks or indentations 
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made by an instrument known as a claw-bar, made and 
used expressly for the purpose of pulling railroad spikes 
from ties. Some of the extracted spikes found showed 
fresh marks of the claw-bar. The nuts upon the bolts 
which held together two of the rails had been removed. 
These nuts showed the fresh marks of a wrench. The 
rail from which the spikes had been removed had been 
moved from its alignment and in a direction from its com- 
panion rail. One at least of the spikes which had held 
down said rail and had not been completely removed 
furnished an indication of the rail having been pushed 
against it and thus bending it down after it had been 
partly pulled out. On the ties on the trestle next to the 
rail which had been moved from its alignment were marks 
or indentations where the wheels of the locomotive had 
struck. on the ties after leaving the displaced rail, while 
no such marks or indentations were found on the ties 
next to the companion rail of the one displaced. A 
monkey wrench was found on the trestle, and in the 
weeds near by the trestle was found a claw-bar and the 
heel of this claw-bar fitted in the indentation in the ties 
supposed to have been made by it in removing the spikes. 
The plaintiff in error was seen at the wreck both by the 
passengers and crew of the train who were left alive after 
the wreck. He was seen there within a very few minutes 
after the wreck occurred, and was the first person seen 
in the vicinity after the wreck save and except the sur- 
vivors of the crew and passengers. A track of the Union 
Pacific Railroad passes under the trestle of the Rock 
Island railway where this wreck occurred. Late in the 
afternoon, or early in the evening, of August the 8th a 
colored man, afterwards identified as Davis, was seen 
going down this Union Pacific track towards the trestle. 
He had on his shoulder some instrument resembling a 
claw-bar or hand-spike. In his hand he had a sack in 
which was something. Prior to the occurrence of the 
wreck Davis was laboring on a farm near the city of 
Lincoln, and said to certain persons that he was tired of 
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farming and that the railroad or a railroad would have 
to give him a job. One day during the summer he was 
passing, with another man, by this trestle and observed 
to his companion in substance that that would be a good 
place to “hold up” a train. A few days before the wreck 
he purchased a new suit of clothes, which he wore. The 
coat of this suit had on it a certain kind of buttons and 
the buttons were fastened on with rings. Just prior to 
the wreck Davis was seen to have in his possession a 
photograph, or picture, of some theatrical woman. After 
the wreck this coat of Davis was found in the weeds near 
the trestle where the wreck occurred. In the pocket of 
the coat was this picture. Very soon after the wreck 
Davis told various persons that he was present at this 
wreck, and when asked how he happened to be there he 
told some persons that he was at the club in Lincoln, 
heard the noise of the wreck, and ran down there. Now 
this club house is four miles from the place of the wreck. 
He told other persons that he had been to Kearney and 
was returning from Kearney and came over the Rock 
Island railroad, and on being told by these parties that 
the Rock Island railroad did not pass through Kearney, 
he stated that he had walked across the country and 
taken the train. He told other persons that he boarded 
the Rock Island train at Rokeby, a station between Lin- 
coln and Fairbury. No passenger or employe of the rail- 
road saw any colored man on the train. He told other 
witnesses that at the time the wreck occurred he was in 
a shed stealing chickens about three-quarters of a mile 
from the place of the wreck; that he heard the noise and 
ran down there. On Sunday after the wreck he was out 
at a farm where he had been employed; told the people 
there that he was at the wreck and explained to them, 
or to at least one of them, how he thought it occurred; 
that he thought the wreck had been caused by some one 
removing the nuts from the fish-plate bolts and by pull- 
ing up the spikes that held down the rails; on his com- 
panion saying that he did not think one man could do 
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that, he said he thought it could be done. After he was 
arrested he voluntarily told several] persons that he dis- 
placed the fixtures on this trestle and caused this wreck; 
that he did not do it intending to kill anybody, but that 
he did it intending to flag and stop the approaching pas- 
senger train, call attention to the displacement of the 
track, and for his conduct in that respect he expected the 
railway company to give him a job, or the passengers to 
raise him a purse. He also explained to these witnesses 
that when he heard the passenger train approaching he 
signalled the engineer with his coat, but he either did not 
see him or paid no attention to it, and that the train was 
on him sooner than he expected, and that he threw the 
claw-bar into the weeds. ‘To another witness he stated 
that he saw the engineer and fireman on the locomotive 
put their arms around each other as the engine went over 
the trestle. This is not all the evidence by any means, 
either direct or circumstantial, but it is sufficient in our 
judgment to sustain the finding of the jury (1) that the 
wreck and the death of Hambell were caused by the dis- 
placement of the fixtures of the track, and (2) that Davis 
purposely and maliciously displaced these fixtures. 
There are, doubtless, in this record some errors, but after 
spending weeks upon its examination our deliberate con- 
viction is that the record contains not one error preju- 
dicial to the interests of the accused. Indeed, this record 
of itself affords conclusive evidence of the humanity and 
liberality.of our criminal laws. ‘This prisoner is a man 
without property and without influential friends, and yet 
this commonwealth, whose laws he has so shamelessly 
violated, has, at an enormous expense to itself, furnished 
him all witnesses whose presence he required, and em- 
‘ployed counsel for him, who have waged in his behalf a 
legal battle which redounds to their credit. Possibly 
the jury might have been justified in finding him guilty of 
only manslaughter; but if the evidence in this record is 
true, and the jury—the only tribunal which the law has 
designated to pass upon the credibility of evidence—has 
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by its verdict said that the evidence is true, then this 
prisoner is an enemy to the human race, and his liberty 
a menace to society; and the verdict of the jury and the 
judgment of the court are the ones best calculated for the 
vindication of the criminal laws of the state and the 
protection of the lives and property of its citizens. The 
record contains no reversible error and the judgment 
of the district court must therefore be, and it is in all 
things, 
AFFIRMED. 


Hrnry G. KOBARG, APPELLEE, V. GEORGE GREEDER, 
APPELLANT, 


FiI.ED APRIL 21,1897, No. 7286. 


1. Husband and Wife: Gurrs or REALTY. Where a husband purchases 
real estate with his own funds and causes the legal title thereof 
to be conveyed to his wife, the presumption is that the husband 
intended such real estate as a gift to his wife. 


2. Trusts: Parot DECLARATION. In order to fasten a trust upon real 
estate by means of a parol declaration the words employed must 
amount to a clear and explicit declaration of trust. They must 
also point out with reasonable certainty the subject-matter of the 
trust and the person who is to take the beneficial interest. Loose 
and indefinite expressions and such as indicate only an incom- 
plete and executory intention are insufficient for this purpose. 
Roddy v. Roddy, 3 Neb., 96, followed. 


3. : Gurrs: EVIDENCE. Evidence examined, and held insufficient 


to sustain the finding of the district court that the property in 
controversy was held in trust by the wife for the husband. 


APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. Reversed and dismissed. 


W. S. Shoemaker, for appellant. 


George F. Wittum and Frank H. Gaines, contra. 
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RaGAN, C. 


In 1878 Bernard Carstens (hereinafter called Bernard) 
purchased ten acres of land in Douglas county and 
caused his vendor to convey the same to his, Bernard’s, 
wife Dora by an ordinary warranty deed, which was then 
and there duly recorded. Bernard and his wife and their 
children lived upon this land until 1888, when Bernard 
died. The widow and her children continued to make 
their home upon the land, and in 1891 she married George 
Greeder. Some time after her marriage to Greeder Dora: 
conveyed, through a third party, this real estate to 
Greeder, and some time after this conveyance she died. 
Henry Kobarg, as next friend for the minor children of 
Bernard and Dora, brought this suit in the district court 
of Douglas county against George Greeder to have it 
decreed that Dora held the real estate conveyed to her 
in trust for her husband Bernard and the title thereto 
quieted and confirmed in his heirs. Kobarg had a de- 
cree as prayed and Greeder has appealed. 

1. We assume for the purposes of this case that the 
evidence establishes that Bernard purchased and paid 
for the real estate in question; and there is no contro- 
versy as to the fact that Bernard’s vendor, at the time 
of said purchase, conveyed the real estate by warranty 
deed to Dora. The record is silent as to what, if any- 
thing, occurred at the time this conveyance was made. 
Neither witness nor paper tells us anything that was said 
or done by any of the parties connected with the convey- 
ance at the time it was made. The evidence shows that 
Bernard purchased and negotiated for the property. lt 
tends to show,—and we assume that it does show,—that 
he paid the consideration named; and at the time of the 
purchase the title was conveyed to his wife. Where a 
person purchases real estate with his own funds and 
places the title in the name of a stranger the law pre- 
sumes that he made such purchase for his own use and 
that the stranger holds it in trust for him. But where 
the purchaser is a married man and the title of the real 
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estate purchased is conveyed to his wife, the presumption 
is that the purchaser intended the real estate as a gift 
to his wife. (Creed v. Lancaster County Bank, 1 O. St., 1; 
Brownell v. Stoddard, 42 Neb., 177; Gray v. Gray, 13 Neb., 
453; Klamp v. Klamp, 51 Neb., 17.) We have, then, 
but to inquire whether the finding of the district court, 
that Dora held the title to this property in trust for her 
husband, is sustained by sufficient evidence. ; 

In Roddy v. Roddy, 3 Neb., 96, it was held: “In order 
to fasten a trust on property of any description by means 
of a parol declaration the words employed must amount 
to a clear and explicit declaration of trust. They must 
also point out with reasonable certainty the subject-mat- 
ter of the trust and the person who is to take the bene- 
ficial interest. Loose and indefinite expressions and such 
as indicate only an incomplete and executory intention 
are insufficient for this purpose.” To the same effect see 
Falsken v. Harkendorf, 11 Neb., 82; Robinson v. Jones, 31 
Neb., 20. 

A brother of Bernard was called as a witness for the 
plaintiff below, and after testifying that Bernard bought 
and paid for the real estate in controversy, that he had 
a conversation with him and his wife in reference to the 
land purchased about two years after its purchase, he 
was asked what his brother said, and answered as fol- 
lows: “ ‘T tell you if I was in my brother’s place I would 
have the property in my name;’ and she says she would 
like to do it, but then my brother objected. He didn’t 
want it. I says, ‘It always looks like a man; if. the 
property is in the lady’s name, it looks like he worked 
only for her;’ and then she says to my brother: ‘Well, 
if you think it is better, then we do it. I don’t care; 
that property belongs to you and I would like to see it 
better done,’ and then they agreed together to do that, 
and I never asked him after that time if they did it.” 
This evidence shows that the propriety of the witness 
was shocked and his vanity wounded because his 
brother’s wife held the title to the real estate on which 
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they lived, and that the wife was willing to convey the 
real estate to the husband if the husband demanded it, 
but he did not want it conveyed to him; and though the 
wife may then and there have agreed to convey the real 
estate to her husband, the promise was without consid- 
eration and was not one which Bernard could himself 
have enforced. 

Another witness called for the plaintiff below testified 
to his acquaintance with Bernard, and that soon after 
the time the property was purchased and Bernard and 
his wife took up their residence upon it he was at their 
house. The witness then proceeds as follows: ‘I went 
out there and I had a little work to do for them,—killing 
a hog,—and when I was there he told me to come inta 
the house with him, and we went in and had a cup of 
coffee, and after a little he asked me how I liked his place 
and how I liked everything,—if it didn’t look like home. 
LT said, ‘Yes; it looks very much like it;’ and he pointed 
to his wife and called her by name,—called her Dora, or 
something like it,—and said: ‘That is my pretty wife.’ 
And he said: ‘I gave her that property,’ and she objected. 
She didn’t object, but she raised right up and says: ‘or 
me to take care of for the children for him.’ ” 

Another witness called for the plaintiff below testified 
to a conversation with Dora as follows: “Why, she told 
me that August Carstens [this was a brother of Dora’s 
husband] had objected to her holding the property in her 
name and she told her husband she did not care whether 
she would have the title or not; that he should take it 
back in his name because it was his.” On cross-examina- 
tion she related the conversation with Dora as follows: 
“She said she was willing; she didn’t care whether it 
was in her name or in his name; that she wanted him to 
take it back.”. 

It does not clearly appear whether this alleged con- 
versation with Dora occurred before or after she con- 
veyed the real estate in controversy to the appellant, but 
we assume that it occurred before. This is all the com- 
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petent and relevant evidence upon which the decree ap- 
‘pealed from rests, and it is entirely insufficient to over- 
come the presumption that Bernard caused this real 
estate to be conveyed to his wife Dora because he in- 
tended thereby to make her a gift of it. This record 
shows that Bernard Carstens, at the time he was married, 
was a man past middle age; that he had been for some 
years a sailor; that he was rather fond of intoxicating 
liquors, but nevertheless an industrious and frugal man; 
that at the time he married Dora she was about seven- 
teen years of age; that he was very fond of her, and the 
probability is that this real estate was conveyed to Dora 
in pursuance of a promise that he made her to purchase 
and give her a home if she would marry him. The evi- 
dence discloses that they lived upon this real estate from 
1878 until Bernard died, some ten years later; that four 
or five children were born to them, and that they all lived 
happily together. They were laboring people. They fol- 
lowed the business of gardening for a living. Before 
Bernard’s death he purchased other real estate besides 
this in controversy, and he had the title to that taken in 
his own name. Nowhere in this record is there evidence 
of an explicit declaration made by Dora that she held this 
real estate in trust for her husband. No witness swore 
that Bernard Carstens at any time or place ever claimed 
that his wife held this real estate in trust for him. The 
decree of the district court is reversed and the action dis- 
missed at the cost of Henry Kobarg. 


REVERSED AND DISMISSED. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V. 
Oass COUNTY ET AL. 


Finep Aprit 21,1897. No. 8923. 


1. Appeal and Error: ELEctIon or Remrprns. If the judgment which 
a litigant seeks to have reviewed in this court is appealable he 
may have it reviewed on appeal or error at his election. He may 
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make such election at any time before the final submission of the 
case in this court. He may dismiss his appeal and stand on his 
petition in error, or rice versa, but if he makes no such election 
this court will review the judgment of the district court on error 
only when there is filed with the transcript here a petition in 
error, : 


2. Motion for New Trial. Though the grounds of a motion for a new 


trial are not stated in the exact language of section 314 of the Code 
of Civil Procedure, if they are in substance the same the statute is 
satisfied. 


: ASSIGNMENTS OF Error: REviEw. Where the grounds of a 
motion for a new trial are in substance those prescribed by sec- 
tion 314 of the Code, and the assignments in the petition in error 
are based upon those grounds, this court is not without jurisdic- 
tion to review a case on error simply because the petition in error 
does not specifically allege that the court below erred in over- 
ruling the motion for a new trial. 


4. School Districts: TAXATION: RAILROAD BRIDGES: EVIDENCE: INJUNC- 


TION: EstopprL. The tax agent of a railroad company in the 
year 1895, and for several years prior thereto, listed for taxation 
with the officers of a school district a bridge which was a part of 
his principal’s railroad, erroneously believing that such bridge was 
within the limits of such school district. The railroad company 
paid the taxes assessed by the school district against the bridge 
for all the years prior to 1895. It then brought suit to enjoin the 
1895 tax on the ground that said bridge was, as a matter of fact, 
not within the limits of such school district. Held, (1) That the 
action did not call into question the legality of the organization 
of the school district; (2) that if jurisdiction to levy the tax was 
a franchise or privilege within the meaning of section 8, subdi- 
vision 3, chapter 79, Compiled Statutes, and such franchise or 
privilege was called into question by the action, still the court was 
not required by said statute to conclusively presume anything 
further than the legal organization of the school district; (3) 
that the court was not required to conclusively presume that the 
bridge was within the limits of the school district because it had 
assumed the right to tax it for more than one year; (4) that the 
court was not bound to presume that the bridge was within or 
without the limits of the school district; (5) that the situs of the 
bridge was a question of fact to be determined from the evidence: 
(6) that the railrcad company was not estopped from maintaining 
the action because of its conduct in listing the property for taxa- 
tion; (7) that a proper remedy of the railroad company was in- 
junction, and not quo warranto. 


5. District Courts: Vorp Taxes: IngJuNcTIOoN. The district courts of 


this state are, -by the constitution, invested with general equity 
jurisdiction, and this includes the authority to enjoin the collec- 
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tion of a void tax; and this jurisdiction the legislature can neither 
take away nor impair. 


6. School Districts: Taxation. In the absence of express legislative 
authority the officers of a school district are without jurisdiction 
to levy a tax upon real estate not within the limits of their school 
district, and a tax so levied, no matter for what purpose, is abso- 
lutely void. 


: BouNDARIES: RAILROAD BripeEs. The evidence ex- 
amined, and held to establish (1) that the eastern boundary of 
school district No. 2, in Cass county, coincides with the eastern 
boundary of section 20, in township 12 N., and range 14 E., of the 
sixth P. M.; (2) that the eastern boundary of said section 20 is 
the high-water line of the west bank of the Missouri river; (3) 
that no part of the bridge in controversy is within the limits of 
said school district. 


Error from the district court of Cass county. Tried 
below before RAMSEY, J. Reversed. 


J. W. Deweese, F. H. Bishop, and Byron Clark, for plaint- 
iff in error. 


A. J. Graves, C. S. Polk, and Beeson & Root, contra.. 


RaGAn, C, 


In the district court of Cass county the Chicago, Bur- 
lington & Quincy Railroad Company (hereinafter called 
the “railroad company”) brought this suit against said 
county, the county treasurer, school district No. 2, and 
Plattsmouth precinct thereof to enjoin the collection of 
certain taxes levied for school purposes by said school 
district No. 2 against the west half of the railroad com- 
pany’s bridge across the Missouri river, basing its right 
to the injunction upon the contention that no part of the 
west half of said bridge was within the limits of said 
school district. The district court dismissed the rail- 
road company’s petition, and it brings the decree here for 
review. The connection of the county and the county 
treasurer thereof with the case is unimportant, so far as 
this opinion goes, and in what we have to say no refer- 
ence will be made to Plattsmouth precinct, as the rights 
of all the parties will be determined by the decision of 
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the question as to whether any part of the west half of 
the railroad company’s bridge is in said school district 
No. 2. 

1. The defendants below contend that the case is here 
on error, while the railroad company insists that it is here 
on appeal. It appears that upon the rendition of the de- 
cree by the district court the railroad company filed a 
motion for a new trial, and upon this being overruled 
took an exception to such ruling. Within six months 
after the date of the rendition of the decree the railroad 
company filed in this court a certified transcript of the 
proceedings in the case; that thereupon a summons in 
error was issued by the clerk of this court and served 
upon the defendants below. The record does not con- 
tain this summons in error, but it is admitted by counsel 
here that it was issued and served; nor does the record 
disclose that this summons in error was issued in pur- 
suance of a written precipe filed therefor by the railroad 
company as provided by section 585 of the Code. But 
since the clerk of this court would have had no authority 
to issue a Summons in error without such written precipe 
therefor having been filed, we will presume that such 
precipe was filed. Within a year from the date of the 
rendition of the decree below the railroad company filed 
with the clerk of this court a paper which is substantially 
a petition in error, although denominated “assignments 
of error on appeal.” In Beatrice Paper Co. v. Beloit Iron 
Works, 46 Neb., 900, it was said: “If the judgment which 
the litigant seeks to have reviewed is appealable, he may 
have it reviewed on appeal or error, at his election; and 
he may make such election at any time before the final 
submission of the case in this court. He may dismiss 
his appeal and stand on his petition in error or vice versa; 
but if he makes no such election this court will review 
the judgment of the district court on error [only] when 
there is filed with the transcript [here] a petition in error.” 
To the same effect see Shaw v. Robinson, 50 Neb., 403; 
Woodard v. Baird, 43 Neb., 310; Monroe v. Reid, 46 Neb., 
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816. Since the railroad company made no application to 
this court before the submission of this case to withdraw 
or dismiss its petition in error and stand upon its appeal, 
and taking into consideration its other conduct in the 
premises, we think the railroad company must be held 
to have elected to have this case tried in this court on 
error. 

2. The defendants in error insist that the decree of the 
district court must be affirmed without an examination 
of the assignments of error in the petition in error be- 
cause it is not specifically alleged by the railroad com- 
pany in its petition in error that the district court erred 
in overruling its motion for a new trial. To sustain this 
contention we are cited, among others, to Carson v. Funk, 
27 Kan., 524. In that case the petition in error did not 
aver that the court below erred in overruling the plaintiff 
in error’s motion for a new trial; but the petition in error 
did aver that “there were errors of law occurring at the 
trial of the case;” and the court held that, since the action 
of the court in overruling the motion for a new trial was 
not assigned as error, under the assignments in the 
petition in error, “there were errors of law occurring at 
the trial,” the supreme court should not review the action 
of the district court in admitting and rejecting evidence 
or in giving and refusing to give instructions. The case 
does not support the contention of the defendants in 
error. Section 314 of the Code of Civil Procedure speci- 
fies the causes for which a new trial may be granted on 
motion of the defeated party. Section 317 of the Code 
provides that in assigning the grounds in a motion for 
a new trial it shall be sufficient to assign the same in 
the language of the statute. We do not understand this 
section of the Code to be mandatory, and though the 
grounds of a motion for a new trial are not stated in the 
exact language of the statute, if they are in substance 
the same the statute is satisfied, and where the grounds 
of a motion for a new trial are in substance those pre- 
scribed by section 314 of the Code, and the assignments 
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in the petition in error are based upon those grounds, we 
do not think this court is deprived of jurisdiction to re- 
view the case on error simply because the plaintiff in 
error does not specifically allege that the court below 
erred in overruling the motion for a new trial. 

3. The issues made by the pleadings in the case at bar 
were: (1.) Whether any part of the west half of the rail- 
road company’s bridge was in said school district No. 2. 
This was an issue of fact. (2.) Whether the railroad com- 
pany, by voluntarily listing the west half of the bridge 
for taxation by the school district in the year 1895, and 
prior years, had estopped itself from resisting the col- 
lection of the taxes levied for 1895. The undisputed evi- 
dence shows that the railroad company did list the west 
half of its bridge for taxation by the school district for 
the year 1895 and prior years. There remains, then, of 
these the issue of law, whether the railroad, because of 
its conduct in the premises, is estopped from resisting 
the collection of the taxes in suit. The third issue made 
by the pleadings was also one of law, viz., whether the 
remedy of the railroad company, if it had any, was limited 
to quo warranto proceedings. The court found generally 
against the railroad company, and specially that the west 
half of the railroad company’s bridge was situate in said 
school district No. 2. The petition in error alleges that 
the court erred in finding that the west half of the bridge 
was situate in said school district No. 2; that such find- 
ing was not sustained by sufficient evidence; that the 
‘court erred in entering the decree it did because such 
decree was contrary to law. In its motion for a new 
trial the railroad company alleged that the court erred 
in finding that the west half of its bridge was situate in 
said school district No. 2; that its finding in that respect 
was not sustained by sufficient evidence; that the court 
erred in rendering the decree it did because such decree 
was contrary to law. The defendants in error now in- 
sist that this decree must be affirmed without an ex- 
amination of the assignments of error in the petition in 
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error because these assignments are not based on grounds 
specified in the motion for a new trial. We think the 
contention is without merit. While the motion for a new 
trial is not in the exact language of the statute, the 
grounds of the motion for a new trial are the same in 
substance as those specified in section 314 of the Code 
and the assignments of the petition in error follow the 
erounds alleged for a new trial. But it is said in this 
connection that there were other issues in the case be- 
sides the one as to whether the west half of the railroad 
company’s bridge was in school district No. 2; and since 
the court found generally for the defendants in error, 
his judgment may be based on finding some of these other 
issues in favor of the defendants in error; and that if 
the judgment of the court is based on finding the other 
issues in favor of the defendants in error, the sufficiency 
of the evidence to sustain such findings of the court is 
not called in question by the motion for a new trial. The 
answer to this is that the other issues were issues of law, 
not of fact, and the motion for a new trial and the peti- 
tion in error both allege that the judgment pronounced 
was erroneous because it was contrary to law. 

4, Another contention of the defendants in error is that 
the decree of the district court must be affirmed because 
the petition filed by the railroad company in the district 
court does not state a cause of action. The first argu- 
ment in support of this contention is that the facts 
averred in the petition of the railroad company show that 
its remedy, if it has one, is a quo warranto proceeding. 
To sustain this contention counsel for the defendants in 
error cite us to South Platte Land Co. v. Buffalo County, 15 
Neb., 675. That was an action to enjoin the collection of 
certain taxes assessed by the city of Kearney upon lands 
belonging to the South Platte Land Company and in- 
cluded within the limits of said city. It seems that the 
lands had been taken into said city in 1866 and when so 
taken were unplatted; and that under the town site act 
of 1866 the county commissioners of Buffalo county, who 
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incorporated the city of Kearney, had no authority to in- 
clude within its limits unplatted land. But the court 
held that the action of the county commissioners in tak- 
ing the unplatted lands into the city limits, while errone- 
‘ous, was not a void act; that the action of the commis- 
sioners in placing said unplatted lands within the limits 
of Kearney could not be reviewed in a proceeding to en- 
join the collection of the taxes levied on said lands. But 
that case is not an authority for the contention here. 
There was no dispute in that case but that the unplatted 
lands of the South Platte Land Company were within 
the boundaries of the city of Kearney and a part of said 
city, and the correctness of the action of the board of 
commissioners in establishing said boundaries could not 
be tried in a collateral proceeding brought to enjoin the 
collection of taxes on lands within the boundary limits. 
To the same effect see Sage v. City of Plattsmouth, 48 Neb., 
558. When one claims that his land is illegally included 
within the boundary of a city or village, doubtless quo 
warranto is a proper remedy. (See Stute v. Dimond, 44 
Neb., 154, and State v. Mote, 48 Neb., 683.) But the rail- 
road company here does not claim that its bridge, or the 
land on which it stands, is illegally or otherwise included 
within the corporate limits of schoo] district No. 2. Its 
claim is that the officers of this school district went out- 
side of its corporate limits and assessed the property in 
controversy. If the district court, therefore, based its 
decree in this case upon a finding of law that the remedy 
of the railroad company here was by quo warranto pro- 
ceedings, that finding is wrong. A second argument in 
support of the contention that the petition does not state 
a cause of action, is, in effect, that the petition does not 
allege that the taxes sought to be enjoined were levied 
or assessed for an illegal or unauthorized purpose within 
the meaning of section 144, article 1, chapter 77, Com- 
piled Statutes, and, therefore, the court is without juris- 
diction to entertain an action to enjoin the collection of 
these taxes; that the railroad company must pay the 
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taxes under protest and then recoyer them back by pro- 
ceedings pointed out in said chapter. But the district 
courts of this state are by the constitution invested with 
general equity jurisdiction, and this jurisdiction the legis- 
lature can neither take away nor impair. It must be 
remembered that this action is not based upon the theory 
that the tax sought to be enjoined is erroneous because 
of some irregularity in the manner of its assessment; but 
the tax is assailed as absolutely void upon the ground 
that the property upon which it is levied was not within 
the jurisdiction of the school district which imposed the 
tax. <A case almost identical in principle with the one 
at bar is Tousalin v, City of Omaha, 25 Neb., 817. In that 
case Touzalin owned some lots between Twenty-seventh 
and Twenty-eighth streets, in the city of Omaha, bounded 
on the south by California street. The city ordered this 
California street to be graded from Twenty-second to 
Twenty-sixth street and a tax levied upon abutting prop- 
erty to pay the cost of such grading. The ordinance did 
not provide that California street should be graded be- 
tween Twenty-seventh and Twenty-eighth, where Touza- 
lin’s property was located, but nevertheless the city au- 
thorities assessed a tax upon Touzalin’s property to pay 
for grading the street. ‘Touzalin then brought suit to 
enjoin the collection of these taxes. The district court 
dismissed the petition and Touzalin appealed. In this 
court the point was made by the attorney for the city that, 
since the taxes were not levied for an illegal or unauthor- 
ized purpose, the district court had no jurisdiction to 
enjoin their collection; that Touzalin’s remedy was to 
pay them under protest in accordance with the provisions 
of chapter 77, Compiled Statutes. This court overruled 
that contention, and said: “Injunctions to prevent the 
collection of taxes are not favored and should only be 
granted where the relief at law is wholly inadequate. If, 
however, the tax is void,—in other words, is levied with- 
out authority of law,—the forms of law nevertheless be- 
ing used to cast a cloud upon the title of the party’s real 
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estate and thereby diminish its value, the power of the 
legislature to close the doors of the courts to aid the 
taxpayer is very doubtful. A void tax is no tax. How 
then can the statute debar the taxpayer from enjoining 
the unlawful sale of his property to pay such alleged 
taxes?” And it was held that since the property of 
Touzalin was outside the district which the ordinance of 
the city of Omaha ordered graded that the taxing author- 
ity had no jurisdiction to levy a tax upon it to pay the 
cost of such grading and that a tax so levied was abso- 
lutely void, and that the court, notwithstanding the 
statute, had jurisdiction to enjoin it. To the same effect 
see Bellevue Improvement Co. v. Village of Bellevuc, 39 Neb., 
876; Chicago, B. d Q. R. Co. v. Nemaha County, 50 Neb., 
393. If, then, the allegations of the petition are true, 
viz., that no part of the west half of the railroad com- 
pany’s bridge is within the limits of said school district 
No. 2, the officers of that district liad no jurisdiction or 
authority to levy the tax in question, as their jurisdic- 
tion to levy taxes upon real estate for school purposes 
was and is limited to the real estate within the corporate 
boundaries of their school districts, and the district court, 
notwithstanding the statute, had jurisdiction to enjoin 
the sale of this property for such tax. 

5. Section 8, subdivision 3, chapter 79, Compiled 
Statutes, provides: “avery school district shall, in all 
cases, be presumed to have been legally organized when 
it shall have exercised the franchises and privileges of 
a district for the term of one year.” Another couten- 
tion of the defendants in error is that the decree of the 
district court must be affirmed, because the undisputed 
facts in the record show that school district No. 2 has 
existed as a school district and exercised the franchises 
and privileges of one since the year 1869, and that for 
several years prior to the levy of the tax sought to be 
enjoined in this action it had been levying taxes for 
school purposes upon this identical property, and, if we 
understand counsel, they deduce from these facts the 
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proposition that the courts must conclusively presume 
not only that school district No. 2 is legally organized, 
but that the west half of the railroad bridge is within 
its boundaries. In support of this contention counsel 
cite us to the section of the statute just quoted and to 
State v. School District, 42 Neb., 499. Neither the statute 
nor the case sustains counsel’s contention. This is not 
an action which calls into question the legality of the 
organization of school district No. 2; and if it can be 
said that jurisdiction and authority to levy taxes are a 
franchise and privilege within the meaning of said sec- 
tion 8, and that this action calls into question the right 
of said school district to exercise such a franchise and 
privilege, still the statute requires the courts to presume — 
nothing further than the legal organization of the school 
district. By this statute the court is not required to pre- 
sume that any piece of land is within or without the limits 
of such a school district. By the pleadings in this case 
the situs of the railroad bridge is made a question of fact. 

6. As already stated, the court found generally against 
the railroad company, and one of the issues made by the 
pleadings was that the railroad company had voluntarily 
listed the tax sought to be enjoined in the year 1895, and 
for prior years, and that by reason of its conduct in that 
respect it was estopped from maintaining this action. 
The undisputed evidence in the record is that the taxing 
officer of the railroad company in 1895 listed with the 
officers of school district No. 2 the west half of its rail- 
road bridge; that he had so listed it for some years prior 
to that time. For the purpose of the argument under. 
consideration, and for that purpose only, we assume that 
the district court based its decree upon a finding made 
by it that the railroad company had estopped itself to 
maintain this action by reason of its conduct in listing 
its property in 1895 and prior years. Ifthe court did so 
find, was its conclusion correct? State v. Baker, 31 8. W. 
Rep. [Mo.], 924, is a case in point. In the year 1872, and 
prior to that time, Baker owned a piece of land in Mis- 
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sissippi county, Missouri. The legislature of Missouri 
in that year changed the boundary line between the 
counties of Mississippi and New Madrid. This change 
put Baker’s land in New Madrid county. It seems that 
for some years subsequent to this time Baker listed his 
land as being in New Madrid county and paid the taxes 
thereon. Subsequently he resisted the payment of a tax 
levied by the authorities of New Madrid county, on the 
ground that the act of the legislature of 1872, changing 
the boundary line between Mississippi and New Madrid 
counties, was unconstitutional, and therefore his land 
was not, and never had been, in New Madrid county. It 
was urged that Baker had estopped himself to maintain 
the action because of his listing his land with the county 
authorities of New Madrid county and paying taxes 
thereon, and because he had represented to the county 
authorities of New Madrid county that his land was in 
that county by listing it for the very taxes he was then 
resisting; but the court said that there was no principle 
of estoppel in the case; that Baker’s listing his land as 
in New Madrid county was the result of a mistake of fact 
upon his part. In Town of Clinton v. Town of Haddam, 50 
Conn., 84, the authorities of the town of Haddam received 
a notice from the authorities of the town of Clinton that 
a pauper belonging to the former town was on expense 
in the latter town. The authorities of Haddam, believ- 
ing in fact that the pauper belonged to their town, 
wrote the authorities of Clinton, requesting them to be 
economical as possible in the matter and promised to pay 
for the pauper’s support. Four years afterwards, the 
pauper again needing aid from the town, the authorities 
of Haddam were notified of the fact and the supplies were 
furnished by the town of Clinton. During all this time 
the authorities of Haddam believed that the pauper be- 
longed to their town and conceded this to the authori- 
ties of Clinton, who by reason of this fact took no steps 
to investigate the matter or to hold any other town re- 
sponsible. The means of knowledge were equally open 
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to both towns. In a suit brought by the town of Clinton 
against the town of Haddam for the supplies last fur- 
nished the pauper the court held that the town of Had- 
dam was not estopped from showing that the pauper was 
not legally chargeable toit. The court based its decision 
upon the ground that a party is not estopped by an ad- 
mission made in ignorance of his rights when the admis- 
sion was the result of an innocent mistake of a material 
fact. Chicago N. W. BR. Co. v. Auditor Gencral, 18 N. W. 
Rep. [Mich.], 586, is another authority in point here. The 
case is too long for review, and we content ourselves with 
quoting the syllabus: “Where a railway company makes 
out a report of earnings to present to the state for taxa- 
tion, no error or waut of fullness in the report can be 
made a ground of estoppel to prevent the company from 
disputing the propriety or legality of an assessment based 
upon such report, unless fraud or bad faith be alleged.” 
See, also, as applicable to the point under consideration, 
Parke County Coal Co. v. Campbell, 39 N. E. Rep. [Ind.], 
149; Lee v. Templeton, 73 Ind., 315. In the case at bar 
the evidence shows that the tax agent of the railroad 
company listed the west half of this bridge for taxation 
in said school district No. 2 because he erroneously be- 
lieved that said half of the bridge was in the boundary 
- limits of said school district. His mistake was a mistake 
of fact. It is neither pleaded nor proved by the defend- 
ants in error that any of them believed that the bridge 
was in fact within the limits of school district No. 2; nor 
that they believed the statement of the tax agent, if he 
made one, that it was within the limits of said district; 
nor that they changed their status in any respect by 
reason of the tax agent so listing the property. All that 
appears is that the tax agent so listed the property as 
being in school district No. 2; that he did this because 
of a mistake of fact as to the actual location of the bridge 
and that the mistake was innocently made; but it does 
not appear that the school district was in any manner 
prejudiced by such listing or representation of the rail- 
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road company’s tax agent, and we conclude, therefore, 
that the conduct of the railroad company in listing its 
property as being in school district No. 2 in the year 1895, 
and prior years, does not estop it from maintaining this 
action; and if the court based its decree upon a finding 
of law made by it, that the company was estopped by 
reason of its conduct in the premises, the decree is con- 
trary to law. 

7. We come now to the consideration of the correctness 
of the finding of fact made by the district court that the 
west half of the railroad company’s bridge is within the 
limits of said school district No. 2. We take judicial 

‘notice of the fact that the Missouri river is a navigable 
stream. The middle of its channel is the eastern bound- 
ary of the state at the point where the railroad company’s 
bridge crosses the Missouri river from Iowa into Cass 
county. (Enabling Act, sec. 2; 13 United States Statutes 
at Large, p. 47, sec. 2.) The eastern boundary of Cass 
county, where it is crossed by said bridge, is the middle 
of the channel of the Missouri river. (Compiled Statutes, 
ch. 17, art. 1, sec. 10.) The evidence shows, without con- 
flict, that school district No. 2 is in Cass county and com- 
posed among others, of section 20, in township 12 north, 
and range 14 east of the Sixth P. M.; that this section | 
is fractional; that the road-bed is constructed over a 
part of the northwest quarter of the northwest quarter 
of said section to the bank, bluff, or high-water line of the 
river, and there joins the west end of the railroad bridge. 
The following plat will assist us in understanding the 
question at issue, viz., whether the west half of the rail- 
road bridge in question is within the limits of said school 
district No. 2: 
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The evidence, without contradiction, also shows that 
the United States surveyed and platted this section 20 and 
other sections of land next to the river in the same town- 
ship; that this section 20 was surveyed and platted as 
a fractional section, as shown on the foregoing plat; that 
in making the survey the United States followed the 
meanderings of the river at the crest of the river bank, 
or at high-water line; that no land east of the crest 
of the bank or bluff or high-water line was by the survey 
or plat made by the United States included in said sec- 
tion 20, and that no part of the bridge of the railroad 
company is on any part of said section 20, as surveyed 
and platted by the United States; that the western bank 
of the river where the bridge crosses is a steep bluff 
some 80 feet high; and that about 120 feet of the west 
end of the bridge spans a space between low and high 
water mark. The contention of the defendants in error 
is that the eastern boundary of school district No. 2, 
where crossed by the bridge, coincides with the eastern 
boundary of the state and Cass county, viz., is the mid- 
dle of the channel of the river,—in other words, that the 
eastern boundary of said section 20 is the middle of the 
channel of the river,—whereas the evidence shows that 
the United States made the eastern boundary of said 
section 20 the crest of the west bluff of the river. The 
statutes of this state, since February, 1869, have provided, 
in effect, that the superintendent of schools of each organ- 
ized county should divide his county into school districts. 
(General Statutes, 1873, ch. 68, sec. 1.) The evidence 
further shows that the county superintendent of Cass 
county, in 1869, divided that county into school districts, 
and that school district No. 2 of this record was con- 
stituted of certain named sections of land, among others, 
said section 20. Suppose said school district No. 2 had 
been and was now composed of only said section 20, where 
would be its eastern boundary? A school district is the 
territory under the jurisdiction of a single school board. 
(Compiled Statutes, ch. 79, subdiv. 1, sec. 1.) Jurisdic- 
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tion, as used in this section of the statute and applied 
to the facts in litigation here, means the power and au- 
thority to levy taxes upon property within the limits of 
‘the school district for school purposes. Possibly the 
county superintendent of Cass county, in dividing his 
county: into school districts, might have made the east- 
ern boundary of the school district coincide with the 
eastern bouudary of the county. But the eastern bound- 
ary of section 20, as surveyed and platted by the United 
States, is not the middle of the channel. of the Missouri 
river, is not the low-water line of said river, but it was 
and is the crest of the west bluff or bank of the river,— 
in other words, the high-water line. From the evidence 
in the record before us we are constrained to the con- 
clusion that the eastern boundary of said school distriet 
No. 2, at the point where touched by the railroad bridge, 
is the eastern boundary of said sectiou 20 as surveyed 
and platted by the United States, and that this latter 
boundary line is the crest of the river bluff or high-water 
line, and that, therefore, no part of the west half of the 
railroad bridge is in said school district No. 2. In the 
absence of express legislative authority, the officers of a 
school district are without jurisdiction to lay a tax upon 
real estate not within the limits of their school district, 
and a tax so levied, no matter for what purpose, is abso- 
lutely void.. We have not overlooked the suggestion of 
counsel for the defendants in error that this bridge is 
personal property; but we do not see how the determina- 
tion of the question as to whether the bridge is real or 
personal estate is important here. The question involved 
in this case is not what is the character of this property, 
but where is it situate? If it be conceded that the bridge 
is personal property, its si/us or situation is not within the 
limits of this school district, either actually or construct- 
ively. 

Counsel for defendants in error, in support of their con- 
tention of the right of the school district to assess the 
west half of the bridge in controversy, cite us to St. Louis 

29 
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Bridge Co. v. City of Hast St. Lowis, 12 N. E. Rep. [I1.], 723. 
In that case the right of the city of East St. Louis to 
tax, for municipal purposes, one-half of the bridge across 
the Mississippi river at that point was sustained. The 
bridge company resisted the taxes levied by the city of 
East St. Louis on the ground that the city did not furnish 
the bridge company fire and police protection and lights, 
etc.,—in other words, that it received no benefits from the 
taxes paid to the city,—and it therefore claimed to be 
exempt from municipal purposes; but the court based its 
decision upon the fact that the western boundary of the 
city of Hast St. Louis, as fixed by its charter, was the mid- 
dle of the channel of the Mississippi river, and that, there- 
fore, the eastern half of the bridge was within the limits of 
Rast St. Louis. Henderson Bridge Co. v. City of Tenderson, 
14S. W. Rep. [Ky.], 85, is another case very much like the 
St. Louis bridge case. There it was held that the city: 
of Ilenderson had a right to tax the bridge across the 
river at that point, not only to the middle of the channel 
. of the Ohio river, but to tax all that part of it extending 
from Kentucky to the low-water line of the river on the 
Indiana side, and that decision, it seemed, was based 
upon the ground that by some charter or grant the cor- 
porate limits of the city of Ilenderson extended not only 
to the middle of the channel of the Ohio river, but ex- 
tended to the low-water line of the river on the Indiana 
side. But we have not been able to find any case where 
any court has ever held, in the absence of an express 
statute authorizing it, that a municipality or school dis- 
trict had authority to levy a tax upon real estate outside 
of its limits, nor do we think any such a case can be 
found. We must not be understood from anything said 
in this opinion as deciding anything in reference to the 
riparian or littoral rights of the owner of said section 20, 
or of any other piece of land whose boundary is the Mis- 
souri river. We do not decide whether the owner of that 
part of section 20 lying next to the Missouri river has 
any title or may exercise any rights as riparian owner 
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over any part of the soil lying east of the high-water or 
bluff line of the Missouri river. That question is not 
presented by this record. ‘The owner of lands bounded 
by a navigable stream, because of the fact that he is a 
shore proprietor, may have certain rights over the soil 
below the high-water line of such stream and in the 
waters thereof; but it does not necessarily follow because 
the proprietor is invested with these rights and privileges 
below high-water line that he owns the fee-simple title 
to the soil below that line. The fee-simple title to the 
soil is one thing, riparian rights over that soil is another 
and a very different thing. Decree reversed and cause 


remanded. 
REVERSED AND REMANDED. 


WALTER C. BEDWELL V. CusTER COUNTY. 
FInep APRIL 21,1897. No. 7285. 


1. County Treasurers: Compensation. Section 1, chapter 44, Session 
Laws of 1887, limited the compensation of county treasurers of 
counties of 25,000 inhabitants or less to $2,000 per annum for all 
services rendered by such treasurers by virtue of their office. 


2, ———-: EDUCATIONAL Funns. The statutes in force in 1888 and 1889 
made it the duty of the county treasurers of such counties to col- 
lect and remit to the state treasurer moneys owing to the state 
arising from the leasing and sale of the educational lands of the 
state situate in such counties. 


: Fers. By chapter 80, Session Laws of 1887, allowing 
such county treasurers a fee of one per cent on educational land 
funds collected and remitted by them to the state treasurer, the 
legislature intended the state to reimburse such county for the 
services rendered by its treasurer in the collection and remittance 
of such fund. 


3. 


4. ; : The fees paid by the state to such a county 
treasurer for collecting and remitting the educational land fund 
should by the latter be added to all other fees received by him as 
such treasurer, and if the aggregate exceeds the sum of $2,000 per 
annum the excess should be turned into the treasury of his county 
by him. 
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Error from the district court of Custer county. ‘Tried 
below before Houcomy, J. Affirmed. 


Sullivan & Gutterson, for plaintiff in error. 


E. P. Campbell, J. R. Dean, and John 8. Kirkpatrick, 
contra, 


RAGAN, C. 

During the years 1888 and 1889 Walter C. Bedwell was 
county treasurer of Custer county, a county having less 
than 25,000 inhabitants. During his term of office he 
collected $19,861 belonging to the educational land fund 
of the state. ‘he money was derived from the sale and 
leasing of school lands belonging to the state, and for col- 
lecting and remitting this money to the state treasurer 
the state paid Bedwell, on a warrant duly drawn in his 
favor therefor, the sum of $198.61, or one per cent of the 
amount of the educational Jand fund collected. The 
amount so paid him by the state treasurer Bedwell 
claimed the right to retain in excess of his salary of 
$2,000 per year as county treasurer of Custer county. 
The county sued the treasurer for this money and recov- 
ered a judgment, which the treasurer brings here for re- 
view. 

By section 1 of an act passed and approved April 4, 
1887, and which went into force about three months there- 
after (see Session Laws, 1887, p. 463, ch. 44), it was pro- 
vided that every county treasurer in counties having a 
population of 25,000 inhabitants or less whose fees 
should in the aggregate exceed the sum of $2,000 should 
pay the excess into the treasury of their county. In other 
words, this act limited the compensation of county treas- 
urers in counties of the class to which Custer belongs to 
$2,000. By an act which went into force April 4, 1887, 
(see Session Laws, 1887, p. 615, ch. 80), it was provided 
that county treasurers should be allowed as compensa- 
tion for the collection of educational land funds one per 
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cent of all such funds collected by them, and the auditor 
of public accounts was authorized and directed by the 
act to issue his warrant therefor in the same manner as 
was provided for the payment of county treasurers’ fees 
for the. collection of state taxes. The contention of the 
plaintiff in error here is that by the provisions of the act 
last quoted the state was required to pay him a compen- 
sation for collecting educational land funds for the state, 
and that he is under no obligation to account for moneys 
so received as a part of the fees of his office as treasurer 
of Custer county. We think these two acts of the legisla- 
ture of 1887 should be construed together and both should 
be read and considered in connection with the statute 
governing the sale and leasing of the educational lands 
of the state. By the latter statute it is made the duty of 
the county treasurer of each county, in which are situate 
educational lands belonging to the state, to receive the 
moneys owing to the state arising from the leasing and 
sale of such Jands and to remit such money to the state 
treasurer. By the first act of 1887, quoted above, the 
salary or compensation of county treasurers of counties 
of 25,000 inhabitants or less is limited to $2,000, and this 
is to be in full for all services rendered by them by virtue 
of their office. The second act of 1887, quoted above, did 
not repeal or modify the first act, but by it the legislature 
intended that the state should reimburse the county for 
services performed by the fatter’s treasurer for the state 
in collecting and remitting the educational land funds. It 
was therefore the duty of the treasurer of Custer county 
to account for the compensation paid him by the state for 
collecting the educational land funds as part of the fees 
of his office as treasurer of Custer county, and if such 
compensation, added to the other fees of his office, ex- 
ceeded $2,000 per year, he was required to pay the excess 
into the treasury of his county. The judgment of the 
district court is 
AFFIRMED. 
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Sloan v. Van Buskirk. 


JOSEPH G. SLOAN V. CLARA VAN BUSKIRK. 


Firep APRIL 21,1897. No. 7216. 


1. Sale by Husband to Wife: Consiperation. The signing by a wife 
of a mortgage upon the homestead of herself and husband, the 
legal title to which is in him, to raise money with which to pay 
his debt, is such a valuable consideration, if otherwise sufficient, 


as will support a sale of personal property of the husband to the 
wife. 


:— —, Evidence examined, and held to sustain the finding 
of the jury. 


ERROR from the district court of Pawnee county. Tried 
below before BusH, J. Affirmed. 


G. Ii. Becker and W. W. Giffen, for plaintiff in error. 
Lindsay & Raper, contra. 
RaGay, C, 


This is an action of replevin brought in the district 
court of Pawnee county by Clara Van Buskirk against 
Joseph G. Sloan, the sheriff of said county. Mrs. Van 
Buskirk had a verdict and judgment, and the sheriff 
brings the judgment here for review. 

The first argument is that the verdict is not sustained 
by sufficient evidence. The record shows that on and 
prior to the 31st day of December, 1892, Mrs. Van Bus- 
kirk’s husband owned a “Racket-Store” in the village of 
Burchard, Nebraska; that on said date Douglas & Son 
brought suit against Mr. Van Buskirk to recover a claim 
of about $96 and caused the store to be seized on attach- 
ment; that an agreement was then entered into between 
Van Buskirk and his wife to the effect that she would 
unite with him in mortgaging their homestead to raise 
the money with which to pay off the claim of Douglas & 
Son; and in consideration of this Van Buskirk agreed to 
and did sell and convey to her the “Racket-Store.” The 
mortgage was made on the homestead and about $81 
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realized, and Mrs. Van Buskirk, in addition, furnished 
$22 in money, and the claim of Douglas & Son was paid 
and discharged and she took immediate possession of the 
“Racket-Store,” without any knowledge or notice that her 
husband was indebted to any other person. In February, 
1893, Butler Bros. caused this “Racket-Store” to be at- 
tached as the property of Mr. Van Buskirk, and his wife 
then brought this action. The court, under proper in- 
structions, submitted the good faith of the transaction 
between Van Buskirk and his wife to the jury, and its 
finding that the sale of the goods by the husband to the 
wife was made in good faith and without fraudulent in- 
tention on the part of either of them to defraud the hus- 
band’s creditors is abundantly sustained by the evidence. 
But counsel make the point that the consideration moving 
from Mrs. Van Buskirk to her husband for this store was 
not a valuable consideration. We think it was. The 
homestead mortgaged was the only real estate owned by 
either of the parties. It was a small house and lot in the 
village of Burchard and worth less than $2,000; the legal 
title was in the husband, but the record shows that the 
wife by washing and ironing had earned a part of the 
money which went to pay for this homestead; but if she 
had not contributed anything towards purchasing it, she 
had an interest in this of which she could not be deprived 
except by her voluntary act. In Cow v. Hinsphar, 40 Neb., 
411, it was held that the release by a wife of her dower 
interest in real estate, the title to which was in her hus- 
band, was a sufficient consideration to sustain a transfer 
of personal property from the husband to the wife. The 
property conveyed by the husband to the wife in this 
case was of the value of about $140, and we think, there- 
fore, that the wife parted with or gave a valuable con- 
sideration for the goods purchased of her husband. ‘The 
judgment of the district court is 
AFFIRMED. 
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SoutH Park IMPROVEMENT Company v. A. H. BAKER. 
Fitep Aprit 21,1897. No. 7152. 


1. Review: Evipence. This court will not disturb a finding made by 
a district court on the ground that such finding is not supported 
by the evidence, solely because we may be of opinion that had we 
tried the issue we would have reached a contrary conclusion. 


2. Attachment: Motion To DiscHARGE. One made defendant in an at- 
tachment proceeding may move to discharge such attachment from 
the whole or any part of the property attached notwithstanding 
the fact that he had disposed of his interest in such property prior 
to its seizure. 


3. 


Issur. The issue of fact in a proceeding to dis- 
charge an attachment is not whether the attachment defendant 
owns the property, nor whether his grantee has an unimpeachable 
title or interest therein. 


ERror from the district court of Hall county. Tried 
below before KENDALL, J. Affirmed. 


R.C. Glanville, for plaintiff in error. 
W. H, Thompson, contra. 


RaGan, C. 


This is a proceeding in error to review a judgment of 
the district court of Hall county discharging an order of 
attachment. 

1. The first argument is that the district court erred in 
finding that the defendant in error, the defendant in the 
attachment suit, had not made a fraudulent disposition 
of his property. It is a waste of time to bring to this 
court for review, on the ground of non-support in the evi- 
dence, a judgment of a district court based upon a find- 
ing made upon conflicting evidence where such finding 
has sufficient evidence for its support. It has been so 
many times decided that this court will not disturb the 
finding made by a district court on conflicting evidence, 
if there is sufficient evidence to support the finding made, 
that to restate the rule and cite the cases would be a use- 
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less consumption of time, and it is a matter of surprise 
that we are so often called upon to review such judg- 
ments. In the case at bar the plaintiff alleges for at- 
tachment every ground provided by the statute except 
that the attachment defendant was a non-resident of the 
state and that he had fraudulently contracted the debt 
sued for. These allegations of the affidavit were put at 
issue and that issue tried by the district court upon con- 
flicting evidence, and, after a patient hearing and con- 
sideration of this evidence, the deliberate judgment of 
that court was that the plaintiff in the attachment suit 
had failed to show that the attachment defendant had 
made a fraudulent disposition of his property. We have 
no right to disturb this finding, even if we were of opinion 
{hat had we been trying the issue we would have reached 
a (different conclusion. 

2. It is said by the plaintiff in error that the undis- 
puted evidence shows that the attachment defendant had, 
prior to the issuing of the attachment, disposed of all his 
interest in the attached property, and therefore it is in- 
sisted that the attachment defe:.lant had no standing in 
court to move or to be heard in support of a motion to 
discharge the attachment. We assume, for the purposes 
of this opinion, that the evidence shows, without dis- 
pute, that prior to the attaching of the property in ques- 
tion the defendant in the attachment had disposed of his 
entire interest in such property; but one made defendant 
in attachment, in which proceeding property has been 
seized, may move to discharge such attachment from the 
whole or any part of the property seized, notwithstand- 
ing the fact that he had disposed of his interest in the 
property prior to its seizure. (Code of Civil Procedure, 
sec. 235.) This point was thoroughly considered in 
McCord v. Bowen, 51 Neb., 247, decided at this term. 
All the cases in this court bearing on the subject were 
reviewed and a conclusion reached contrary to that made 
here by the plaintiff in error. Counsel for the plaintiff 
in error say that since the attachment defendant has con- 
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veyed his interest in the property they are unable to un- 
derstand how any rights of his can be affected by the 
seizure of the property; that that is a matter which ~ 
concerned only the vendee of the attachment defendant. 
Counsel overlook the fact that the issue of fact in a pro- 
ceeding to discharge an attachment is not whether the 
attachment defendant owns the property. That fact is 
affirmed, it is true, by the plaintiff in attachment, and in 
the proceeding to discharge he is estopped from assert- 
ing the contrary. Nor is the issue of fact in such proceed- 
ing whether the vendee or pledgee of the attachment de- 
fendant has an unimpeachable title or interest in the 
attached property. Generally, the issue of fact tried on 
a proceeding to discharge an attachment is directed to 
the motives which inspired the conduct of the attach- 
ment defendant in dealing with his property or in con- 
tracting the obligation made the basis of the suit against 
him to which the attachment is auxiliary. Under our 
statute the issues in such a proceeding must be either 
whether the defendant therein was at the time the at- 
tachment was issued a non-resident of the state, whéther 
he fraudulently contracted the debt sued on, or whether 
he had made a fraudulent disposition of his property. 
Even if he has at the time of the seizure of the property 
no interest whatever in it, he still has the legal right to 
resist the attachment for the purpose of preventing a 
judgment of fraud against him in disposing of the prop- 
erty or in contracting the debt; and if the issue tendered 
is whether at the time of the issuance of the attachment 
he is a non-resident, he has a right to litigate that issue, 
as it goes to the jurisdiction of the court. The judgment 
of the district court is right and is in all things 


AFFIRMED. 
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Erin W. Fenton v. AMERICAN JEWELRY COMPANY. 
Fmep Aprit 21,1897. No. 7232. 


Transcript for Appeal: TIME of Fimine: CONTRADICTION oF RECORD. 
The record of a district court showed that a transcript for the pur- 
pose of perfecting an appeal from a justice of the peace was filed 
within the statutory time. On a motion to dismiss, the court con- 
sidered the filing mark and a certificate of the clerk to the same 
effect and also an affidavit of the appellee’s attorney, containing 
a statement that he had searched the records after the time for 
filing the transcript and had not found it, and also hearsay evi- 
dence in the nature of statements which the deputy clerk had 
made to him with regard to the clerk’s acts. Held, That this afli- 
davit was insufficient to contradict the record, and that the appeal 
should not have been dismissed. 


HRRoOR from the district court of Gage county. Tried 
below before BusH, J. Reversed. 


A. D, McCandless, for plaintiff in error. 


EN. Kauffman, contra. 


IRVINE, C. 


The American Jewelry Company sued Fenton before a 
justice of the peace and recovered judgment. Fenton 
filed an appeal bond which was duly approved within 
the statutory time. Later he filed his transcript in the 
district court, where the jewelry company moved to dis- 
miss the appeal on the ground that “said action was not 
appealed and filed and docketed in the office of the dis- 
trict court within thirty days after the judgment was 
rendered in the justice court.” This motion was sus- 
tained and the appeal dismissed. The judgment was ren- 
dered by the justice on the 2d day of November, 1893. 
The transcript of the record before us recites that the 
transcript from the justice court was filed in the office of 
the clerk of the district court on the Lst day of December, 
1893, which was within the statutory period. There is in 
the record a bill of exceptions certified to embrace all the 
evidence given or offered on the hearing of the motion ex- 
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cept the filing mark of the clerk upon the transcript. 
This filing mark we also have before us in the record, and 
it bears date of December 1, 1893. The evidence em- 
braced in the bill of exceptions consists of an affidavit of 
the attorney for the jewelry cumpany and a certificate by 
the clerk of the court. The affidavit is to the effect that 
on the 4th of December the attorney went to the office of 
the clerk and asked the deputy clerk if the appeal had 
been filed and docketed; that the deputy’examined the 
records and said no papers had been filed; that the at- 
torney also examined the docket and nothing was at that 
time filed or docketed; that the same thing occurred De- 
cember 9; that on December 12 the deputy clerk in- 
formed the attorney that the clerk had received the tran- 
script in Wymore and had carried it in his pocket and 
failed to deliver it into the office “until a couple of days 
before.” The clerk certified that he filed the transcript 
December 1, marked it filed that day in his own hand- 
writing, and received from appellant’s attorney the sum 
of $1.50 filing fee. 

The record before us does not support the order of the 
district court. It is argued by the defendant in error 
that the clerk’s certificate is not competent evidence of 
the facts therein stated. But if this be a case for the 
application of strict rules of evidence, the affidavit em- 
braced only hearsay evidence, except in so far as it stated 
the result of affiant’s search. The evidence before the 
court then would be its own record in support of the ap- 
peal on one side and the affidavit of the attorney that he 
had not found the transcript on file on the other. This 
would be clearly insufficient to disprove the record. 
We are inclined, however, to think that the case falls 
within the rule that a court takes notice of its own record 
including the signatures of its officers and the date of 
proceedings. (State v. Postlewait, 14 Ia., 446; Alderson v. 
Bell, 9 Cal., 315; State v. Bowen, 16 Kan., 475.) If so, the 
judge might have informed himself from any trustworthy 
source of the facts and his action would not be interfered 
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with. But the record discloses that he proceeded solely 
in the light of the evidence referred to, which, as we have 
seen, was insufficient. 

REVERSED AND REMANDED, 


First NATIONAL BANK OF TOBIAS V. EiLIs A. BARNETT. 


FILED APRIL 21,1897, No, 7249. 


1. Usury: Acrion AGatnst NATIONAL BANK FOR PENALTY: RENEWALS 
or Loans: Eviprncr. In an action against a national bank to 
recover the penalty for taking usury, it appeared that the trans- 
actions between the plaintiff and the bank consisted of a large 
number of loans evidenced by notes, many of which had been from 
time to time renewed. //cild, That evidence of the whole course 
of transactions was material in order to trace the different debts 
and the interest reserved on each, although some transactions 
were not pleaded as usurious. 


2. : . While under the state law no action can be main- 
tained to recover back payments of usury, and all remedy is lost 
by payment of the debt, the national banking act provides other- 
wise, and an action will lie against a national bank to recover the 
penalty, notwithstanding the borrower has paid both principal and 
interest. 


Instructions: EVIDENCE. Certain instructions examined, 
and held properly refused and evidence held sufficient to sustain 
the verdict. 


Error from the district court of Saline county. Tried 
below before Hasrincs, J. Affirmed. 


FV. Foss and W. R. Matson, for plaintiff in error. 
Ong & Jensen and HS. Abbott, contra. 


IRVINE, C. 


This was an action by Barnett against the First Na- 
tional Bank of Tobias to recover the penalty provided by 
the United States statutes for the receipt of usurious in- 
terest by a national bank. The petition in twenty-eight 
counts alleges as many payments of usurious interest, 
amounting in all to $349.95, and prays judgment for 
$699.90, double the amount of such payments. The an- 
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swer pleaded the statute of limitations as to six of the 
counts and generally denied all the allegations of the pe- 
tition. There was a trial to a jury, followed by a verdict 
and judgment for $301.60. The defendant prosecutes 
error. The petition in error contains forty assignments, 
some of them presenting questions of law which have 
been determined since the bricfs were filed. Some pre- 
sent questions of fact. These it would be unprofitable to 
review in detail. 

It is now well settled that the state statutes relating 
to usury do not apply to the case of national banks so far 
as the penalty and the remedy are concerned, and that an 
action to recover usurious interest paid arises upon the 
payment, and the special period of limitations contained 
in the federal statutes begins to run from that time. 
These principles were clearly expressed in the court’s in- 
structions. 

Some fourteen rulings on the evidence are complained of 
The only specific complaint made is that the evidence ad- 
mitted was immaterial. The proof shows that the trans- 
actions between the parties consisted of a large number 
of loans made by the bank to the plaintiff and evidenced 
by notes, many of which were from time to time renewed. 
A complicated account was thus presented, and the rul- 
ings complained of relate to the admission of evidence 
of these transactions, some of which are not among the 
matters complained of in the petition, and many of which 
antedate the period of limitations. Recurring to the 
principle that the statute begins to run from the time 
of payment, it became necessary to go back to the incep- 
tion of the debt and to follow it through its different stages 
‘in order to disclose the usury. While in this process 
some evidence was introduced which may have unduly 
influenced the jury, we think it was pertinent for the pur- 
pose indicated, and being material for that purpose was 
properly admitted as tending to prove the issnes. 

It is argued that there could be no recovery for usurious 
interest on notes which have been entirely paid. This 
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argument is supported by citations of cases arising under 
the state law, such as Blain v. Wilson, 32 Neb., 302. These 
decisions are based on the fact that the state law does 
not provide for the recovery of usurious interest already 
paid; but, as we have seen, the federal law governs this 
case and does so provide. 

Complaint is made of the refusal to give certain in- 
structions. So far as these instructions stated the law 
correctly they were covered by the court’s charge. One 
of them is as follows: “The jury are instructed that if 
there still remains of the amounts of money borrowed of 
defendant a greater amount than has actually been 
charged plaintiff as usury is still unpaid then the plaintiff 
cannot recover.” This instruction, as contained in the 
record, is unintelligible to us, and whatever principle of 
law it was intended to express, it could have no effect on 
the jury except to confuse it. It was, therefore, properly 
refused. Another instruction refused was that “National 
banks are not governed by the usury laws of a state and 
the only penalties incurred by them in taking excessive in- 
terest is that imposed by the national banking act.” In 
so far as this instruction could convey to the jury the in- 
formation that the remedy open to the plaintiff was only 
that provided by the banking act, it was covered by spe- 
cific instructions given by the court stating the essentials 
toarecovery. It is not true, as a general proposition, that 
national banks are not governed by the usury laws of the 
state, because the federal law makes the state laws ap- 
plicable so far as they regulate the rate of interest which 
may be lawfully charged. Another instruction refused 
was that “Payments made upon a note to a national bank 
and indorsed on the same will be applied first upon the 
principal until the same is fully paid.” Had this instruc- 
tion been given it would have been misleading. It was 
an attempt to state a rule announced in Wall v. First Nat. 
Bank of Fairfield, 30 Neb., 99; but as there stated it was 
as follows: “Where payments are made generally to a 
national bank on a promissory note which includes un- 
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lawful interest, they will be applied on the principal.” 
The rule was there stated under a peculiar condition of 
facts, where sway was given to the presumptions of in- 
nocence and legality, and payments of doubtful character 
were therefore applied to reduce the principal instead 
of to the discharge of usurious interest. Cenerally speak- 
ing, the rule is directly contrary to that stated in the 
instruction, and payments will be applied to discharge the 
interest and the surplus to reduce the principal. This 
is the established rule of the federal courts, and is recog- 
nized in Hall v. Bank, supra; and to state as a matter of 
law that all payments must be applied to the reduction 
of the principal would nullify the usury law relating to 
national] banks, in all cases at least where the debt as 
well as the usury has not been fully paid. Another group 
of instructions refused requived as a condition for recov- 
ery that the interest should have been paid in cash. The 
court, in its charge, clearly stated to the jury that there 
could be no recovery except for payments which had 
actually been made. It is not essential to constitute pay- 
ment that legal tender money should be delivered. ' The 
fact of payment depends upon the agreement and intent 
of the parties, and may be accomplished in media other 
than cash, if the parties so agree. 

It is strongly urged, and with much force of argument, 
that the evidence does not sustain a verdict for so large 
an amount. The transactions were complicated, and the 
evidence of the plaintiff falls far short of being in all 
points conclusive; but we think that, under the rule in 
this state established, there was sufficient to sustain the 
verdict as rendered. 

AFFIRMED. 
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S. K. DAVIS ET AL. V. NEBRASKA NATIONAL BANK OF 
OMAHA. 


Firep APRIL 21,1897. No. 7199, 


Corporations: Proor or CokroRATE EXISTENCE. The plaintiff sued as 
a corporation. The defendants, in their answer, specifically de- 
nied the corporate existence of plaintiff. Held, That the answer 
in this respect stated a defense and cast upon the plaintiff the bur- 
den of proving its corporate existence. 


ERROR from the district court of Gage county. Tried 
below before BusH, J. Heversed. 


G. M. Johnston and J. H. Cobley, for plaintiffs in error. 
EH. R. Fogg, contra. 


IRVINE, C. 


The Nebraska National Bank of Omaha sued the plaint- 
iffs in error on a promissory note alleged by the petition 
to have been made by the defendants below to the order 
of the Nebraska National Bank of Beatrice and by the 
latter bank indorsed and transferred to the plaintiff. 
The plaintiff recovered judgment for the amount of the 
note. The petition alleged that the plaintiff was a cor- 
poration organized under the laws of the United States. 
The answer specifically denied plaintiff’s corporate ex- 
istence. No evidence was introduced on the subject. 
The instructions of the court entirely ignored the issue, 
and the court refused a peremptory instruction to find 
for the defendants, as well as a special instruction sub- 
mitting to the jury for determination the corporate ex- 
istence of the plaintiff. 

It will be observed that there existed no privity of con- 
tract between the defendants and the plaintiff bank 
whereby the defendants were estopped to deny the cor- 
porate capacity of the plaintiff, nor are any other grounds 
of estoppel pleaded. The defense interposed was, there- 
fore, a valid defense in this action. It has been several 

30 
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times held that a general denial does not present the 
issue, bui that it must be raised by a specific denial in 
the nature of a plea in abatement (National Life Ins. Co. v. 
Robinson, 8 Neb., 452; Dietrichs v. Lincoln & N. W. R. Co., 
13 Neb., 43; Herron v. Cole, 25 Neb., 692; Swift v. Craw- 
ford, 34 Neb., 450); but a special denial of the character 
indicated is sufficient to present the defense (Sunapce v. 
Eastman, 32 N. H., 470; Greenwood v. Lake Shore R. Co., 
10 Gray [Mass.], 378), and such a plea casts the burden 
of proof of corporate existence upon the plaintiff. (See 
cases cited in 5 Ency. Pl. & Pr., 82.) At the common 
law there existed some controversy as to whether mul tiel 
corporation should be pleaded in abatement or whether 
it might be pleaded in bar. The Nebraska cases cited 
intimate that this court has considered it to be in the 
nature of a plea in abatement; but this is immaterial, 
because, under our Code, defenses of both characters may 
be presented in one answer. (Hurlburt v. Palmer, 39 Neb., 
158; Anheuser-Busch Brewing Ass’n v. Peterson, 41 Neb., 
897; Herbert v. Wortendyke, 49 Neb., 182.) It is probable, 
as suggested in the bank’s brief, that this and other de- 
fenses were purely technical and devoid of merit. The 
plea was, however, one of which the defendants might 
legally avail themselves. The bank was notified by the 
special plea that it would be called upon to establish its 
corporate existence. It entirely failed to do so, and the 
judgment must for that reason be reversed. 


REVERSED AND REMANDED. 


MINNEAPOLIS THRESHING MACHINE COMPANY ET AL. V. 
IsAAC REGIER. 
Firep Apri, 21,1897. No. 7208. 


1. Review: Jormnt AssIGNMENTS oF ERRor. Where two or more plaint- 
iffs or defendants join in a motion for a new trial or in a petition 
in error, an assignment of error which is not good as to all who 
join must be overruled as to all. 
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2. Malicious Prosecution: INSUFFICIENCY oF CoMPLAINT. The defend- 
ant in an action for malicious prosecution will not be permitted to 
urge the insufficiency of the complaint on which he caused the 
plaintiff’s arrest as a defense to the action. 


: DAMAGES: EVIDENCE: NEWSPAPER PUBLICATIONS. In an ac- 
tion for malicious prosecution the plaintiff, if successful, is entitled 
to recover damages for the injury to his reputation, and therefore 
he may prove newspaper publications containing plain accounts 
of the prosecution without comment thereon. Filer v. Smith, 96 
Mich., 347, followed. 


3. 


: EXpEeNsEs. In an action eg delicto where 
expenses incurred by reason of the tort are recoverable, it is not 
essential that the plaintiff should have actually paid the money. 
It is sufficient if he has incurred a legal obligation to do so. 


Error from the district court of York county. Tried 
below before WHEELER, J. Affirmed. 


George B. France, for plaintiffs in error. 
Gilbert Bros., contra, 
IRVINE, C. 


This was an action for malicious prosecution brought 
by Regier against the Minneapolis Threshing Machine 
Company and Newton F. Spear. The theory of the case 
was that Spear instituted the prosecution in the course 
of his employment as agent for the Threshing Machine 
Company. The plaintiff recovered judgment against 
both defendants for $250. 

Some of the assignments of error and many of the argu- 
ments advanced in the briefs are in their nature applica- 
ble to the case of only one of the defendants. The de- 
fendants below joined in the motion for a new trial and 
they have proceeded in this court by a joint petition in 
error. In such case it is the established law that unless 
the assignment of error can be sustained as to all who 
join it must be overruled as to all. (Gordon v, Little, 41 
Neb., 250; Small v. Sandall, 45 Neb., 306; Harold v. Moline, 
Milburn & Stoddard Co., 45 Neb., 618; McDonald v. Boib: 
man, 40 Neb., 269; Scott v. Chope, 33 Neb., 41.) We have, 
therefore, considered only those questions which affect 
the rights of both defendants. 
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The first and most serious assignment of error argued 
relates to the sufficiency of the petition to state a cause 
of action. In brief, the petition alleges that the defend- 
ant Spear filed an information before a justice of the 
peace whereon the defendants caused a warrant to be 
issued and the plaintiff to be arrested. The petition 
properly alleges malice, a want of probable catise, the 
discharge of the plaintiff, and termination of the prosecu- 
tion. The complaint or information on which the war- 
rant was based is set out at length. It is of the character 
’ required to procure the issuing of a search warrant and 
closes with a charge that the plaintiff committed the 


theft complained of. The defe i ttention i 
called ig that the valne of the P 


alleged in the complaint; whence it is argued that_no 
crime was charged, that the complaint did not justify 
the issuing of a warrant, and that defendants cannot, 
therefore, be held liable in an action for malicious prose- 


cution. We are aware of but two cases in this court 
which throw any light upon the question so presented. 


In Painter v. Ives, 4 Neb. 122, it was held that an action 
for malicious prosecution could not be maintained where 


the court before which the prosecution was instituted had” 
no jurisdiction of the offense charged; but it was added, 
that this fact appearing, the allegation of the plaintiff’s 
arrest made the petition sufficient as one for false im- 
prisonment. The present case might perhaps be resolved 
on the same ground, but the petition was manifestly 
drawn on the theory that the action was for malicious 
prosecution, and the case was tried throughout on that 
theory; and pursuing the rule that this court will here 
confine the parties to the theory adopted by both in the 
district court, we prefer not in this case to apply the rule 
f Painter v. Ives. Malone v. Huston, 17 Neb., 107, was a 
case where the defendant’s contention was that the com- 
plaint by him made had not charged a criminal offense. 
The court was not there required to consider what would 
be the effect of a complaint substantially defective, hold- 
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ing as it did that an offense had been charged. It was, 
however, held that a mere informality, although one 
which might be available to the accused in the criminal 
proceeding, was not sufficient to defeat an action for 
malicious prosecution. 

In other jurisdictions the question has frequently 
arisen and the authorities are not entirely harmonious. 
In some states it has been held that a total want of juris- 
diction in the court before which the prosecution was in- 
stituted will not defeat the civil action. (Stone v. Stevens, 
12 Conn., 219; Morris v. Scott, 21 Wend. [N. Y.], 281; 
Hays v. Younglove, 7 B. Mon. [Ky.], 545.) On the other 
hand, there are cases supporting the doctrine of Painter 
v. Ives, to the effect that such a want of jurisdiction is 
fatal. (Bixby v. Brundige, 2 Gray [Mass.], 129; Marshal v. 
Betner, 17 Ala., 832.) In connection with the latter case, 
Hiwing v. Sanford, 19 Ala., 605, is interesting as marking 
a distinction evidently in the mind of the court between 
a want of jurisdiction to try the offense charged and a 
failure to properly charge an offense of which the court 
had jurisdiction. Newman v. Davis, 58 Ia., 447, was a 
case where it was held that the plaintiff was not liable 
because the complaint had not charged a criminal offense. 
In Shaul v. Brown, 28 la., 37, the same court had held that 
a prosecution would found an action of this character 
whether the statement of facts in the criminal case was 
sufficient or insufficient. A comparison of the two cases 
leads us to believe that the court in them distinguished 
between a complaint attempting to charge a crime, but 
failing in some particulars to do so, and one charging 
facts not tending to establish any crime whatever, hold- 
ing an action would lie in the former case and not in the 
latter. To illustrate: In the earlier case the attempt was 
made to charge larceny, the property described being a 
dog, and the objection made was that no such property 
could be had in a dog as to constitute its theft larceny. 
In the later case the attempt was made to charge a 
slander, which it is inferable was not a criminal offense. 
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In Krause v. Spiegel, 29 Pac. Rep. (Cal.], 707, it was held 
that the action would not lie because the charge before 
the magistrate furnished no ground for issuing a war- 
rant. Here, again, the charge was slander, but it does 
not appear whether the decision of the court was based 
on the question of the criminality of such an offense in 
California or upon the failure to charge it specifically in 
the complaint. Conceding, however, that the Iowa and 
California cases entirely support the defendant’s conten- 
tion, they are opposed to the vast weight of authority. 
We believe it is the general doctrine that the defendant 
in an action for malicious prosecution will not be per- 
mitted to allege the insufficiency of the complaint on 
which he caused plaintiff’s arrest to shield himself from 
the consequences of his act. (Chambers v. Robinson, 
2 Strange [Eng.], 691; Wicks v. Fentham, 4 T. R. [Eng.], 
247; Pippet v. Hearn, 5 B. & Ald. [Eng.], 6384; Purl v. 
Reed, 80 Kan., 534; Bell v. Kecpers, 87 Kan., 64; Schattgen 
v. Holnback, 36 N. E. Rep. [Il.], 969; Potter v. Gjertsen, 
87 Minn., 386; Tueck v. Heisler, 87 Wis., 644; Stocking v. 
Howard, 73 Mo., 25; Stanchiff v. Palmeter, 18 Ind., 321; 
Dennis v. Ryan, 65 N. Y., 385.) Reason and justice un- 
doubtedly are in accordance with this rule, and such con- 
fusion as exists in the authorities arises, we think, from 
two sources: The first, the necessity of distinguishing 
under the common-law practice between trespass and 
ease. This difficulty no longer confronts us. The sec- 
ond, a failure to distinguish between cases where the 
prosecution was instituted in good faith and failed merely 
because of the defect in the proceedings, and cases of 
malicious prosecution where the defendant attempts to 
use such defect as a shield in the civil action; in other 
words, a failure to distinguish between the fact of the 
prosecution and the existence of probable cause therefor. 

In the briefs complaint is made of a number of rulings 
on the introduction of evidence. Only two of these are 
specifically assigned in the petition in error, and these 
alone are properly presented for review. There was in- 
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troduced in evidence a copy of the Omaha Bee containing 
a news paragraph, without comment, stating the fact of 
plaintiff’s arrest and the nature of the charge. The objec- 
tion made to this was that it was incompetent, immate- 
rial, and that no foundation had been laid for its introduc- 
tion. We think it was, in its general nature, competent 
and material. Malicious prosecution is frequently classi- 
fied with slander and libel as an injury to the reputation, 
and it has been so recognized by this court. (Painter v. 
Ives, supra.) Whether or not this classification is technic- 
ally accurate, there is no doubt that the injury to one’s 
reputation arising from an unfounded criminal prosecu- 
tion is an element of damages. <A plain, uncolored state- 
ment of such proceedings in a newspaper is a privileged 
publication and not in itself a tort. Such a publication is 
a natural and probable consequence and a direct conse- 
quence of the institution of the prosecution, and the fact 
that the prosecution resulted in such a publication may 
properly be shown to aid the jury in estimating the dam- 
ages. (Filer v. Smith, 96 Mich., 347.) The foundation 
laid for the introduction of the paper was that after it 
had been identified, the following examination took place: 

Q. Do you know whether the Omaha Bee is circulated 
at Ilenderson? : 

A. Yes. 

Q. Much? 

A. Yes. 

Q. Dayou know whether it is circulated in York county 
generally? 

A. Yes. : 

No objection was interposed to any of these questions. 
No fact is better understood by practitioners than the 
difficulty of inducing a witness to distinguish between 
a statement as to his knowledge with reference to a fact 
and a statement of the fact as known to him. The mono- 
syllabic question, “Much,” with the witness’s answer, 
“Yes,” shows clearly that the witness in answering these 
questions referred to the fact of the Bee’s circulation, and 
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not merely to the witness’s knowledge as to whether or 

not it had a circulation in the places mentioned. Any cir- 

culation would render the fact of publication material. 

The extent of that circulation went to the probative force 
‘of the evidence. 

There was introduced in evidence a written contract 
whereby a stranger to the action transferred the property 
alleged to have been stolen to the plaintiff. It was ob- 
jected that the execution of this contract was not proved, 
but counsel in this respect has evidently overlooked the 
evidence, which is direct as to the genuineness of the sig- 
nature. It is also contended that the contract was im- 
material. The circumstances are too complex for state- 
ment here. It is sufficient to say that this contract, in 
connection with the other evidence, tended to show a 
bona fide claim of ownership in the plaintiff. 

Many objections are urged to the instructions. These 
‘objections present no very important question of law and 
will not be noticed in detail. Some instructions, taken 
alone, would be incomplete and even inaccurate. But 
the charge, taken as a whole, was applicable to the evi- 
dence, and fairly stated the law of the case in such a way 
as to supply defects and cure inaccuracies in particular 
instructions and without any conflict of statement. 

It is urged that the verdict was excessive. General 
damages are recoverable in such a case, and while it does 
not appear that the plaintiff was actually incarcerated, 
he was placed under arrest and subjected to the ignominy 
ofa criminal prosecution. Two hundred and fifty dollars 
is certainly not in any case too much to compensate one 
for such an injury. It is probable that the verdict in- 
cludes $25 as attorneys’ fees incurred in procuring plaint- 
iff’s discharge. It does not appear that this was actually 
paid, but it is well settled that where such expenses are 
recoverable at all the legal liability is sufficient whereon 
to base a recovery, although payment has not yet been 
made. 

It is suggested that the evidence is insufficient. We 
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think there was sufficient evidence to justify the jury in 
finding that the plaintiff held the property under a bona 
fide claim of ownership; that this was known to Spear; 
that Spear had general authority to act for the threshing 
company in the premises, and that the prosecution was in- 
stituted for the purpose of obtaining possession of the 
property or of compelling plaintiff to pay another man’s 
debt, and not for the purpose of bringing an offender to 


justice. 
AFFIRMED. 


BUANCHE FULLERTON V. C. J. DILWORTH ET AL. 
Fimrep APRIL 21,1897. No. 7161. 


Contribution Between Sureties: PLEADING. A sued B and others, al- 
leging that B and the other defendants had with C and others 
named executed as sureties a bond for the faithful performance 
of the duties of a county treasurer; that the treasurer had embez- 
zied a certain sum of money which C and others, not parties to 
the suit, had paid to the county in discharge of their obligations; 
that thereafter the county had assigned its rights to A in trust 
for C and the other paying sureties. The petition prayed contri- 
bution from the defendants. It did not allege that the assignment 
by the county to the plaintiff was in pursuance of any agreement 
with the paying sureties by which A was constituted their trustee, 
Held, That it stated no cause of action in favor of A. 


Prror from the district court of Adams county. Tried 
below before BEALL, J. A/firmed. 


A. H. Bowen, for plaintiff in error. 


_ Smith € McCreary, Batty & Dungan, M. A. Hartigan, F. P. 
Olmstead, and Tibbets, Morey & Ferris, contra. 


IrvINE, C. 


The plaintiff was plaintiff in the district court. Sev- 
eral of the defendants filed demurrers to the petition. 
These demurrers were sustained and the plaintiff electing 
to stand on the petition, a judgment of dismissal was en- 
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tered. The petition is very long, but its substance can be 
stated without undue prolixity. It alleges that on the 
Sth day of January, 1890, the defendants, together with 
Mark Levy and certain other persons named, as sureties 
for one Charles H. Paul, executed a certain bond to the 
county of Adams conditioned for the faithful perform- 
ance by Paul of his duties as treasurer of said county, 
which bond was duly filed and approved; that Paul quali- 
fied and entered upon his duties as treasurer; that during 
his term of office he embezzled public moneys coming into 
his hands in the sum of $21,770.25; that in January, 1892, 
said Levy and others named, the co-sureties of the defend- 
ants, made a full and complete settlement of said defalca- 
tion and embezzlement with the board of supervisors of 
said county, “and then and there paid into the treasury 
of. said county the full sum of $21,770.25, being the 
amount so embezzled by said Paul, the principal on said 
bond; that on the 14th day of January, 1893, said county 
of Adams, by its board of supervisors in regular session, 
duly assigned all their right, title, and interest in and to 
the said obligation bond aforesaid to this plaintiff in 
trust for the said Mark Levy” and other sureties named. 
The petition then alleges the insolvency of Paul and cer- 
tain of the sureties and prays for an accounting and for 
contribution by the solvent defendants. The demurrers 
are not all alike, but one ground in each is that the peti- 
tion does not state a cause of action. We think that 
clearly it does not in favor of the plaintiff. The petition 
does not allege that plaintiff was one of the sureties. 
Without regard to the legal question which would arise 
on such an allegation, it does not allege that plaintiff paid 
the county and took an assignment of its cause of action 
in consideration of such payment. On the other hand, it 
affirmatively avers that certain of the sureties made the 
payment in discharge of the obligation, and then avers 
that the following year the county assigned its claim to 
the plaintiff as trustee for those sureties. If the aver- 
ment of payment and discharge is true, the county had 
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afterwards nothing to assign. The sureties who paid the 
obligation had a right of action for contribution in them- 
selves as against the other sureties immediately upon the 
payment. No assignment by the county was required to 
vest in them that cause of action. It is not alleged that 
the assignment was taken from the county to the plaintiff 
in pursuance of any agreement between the plaintiff and 
the paying sureties by which plaintiff was constituted 
their trustee. The arrangement as pleaded was simply 
between the county and plaintiff. The county had no 


rights to transfer. 
AFFIRMED. 


RAGAN, C., not sitting. 


BLANCHE FULLERTON V. JAMES C. KAY BY AL. 


Fiurep Aprit 21,1897. No. 7162. 


Contribution Between Sureties: PLEADING. 


Error from the district court of Adams county. Tried 
below before BEALL, J. Affirmed. 


A. H. Bowen, for plaintiff in error. 


Smith & McCreary, Batty & Dungan, M. A. Hartigan, F. P. 
Olmstcad, and Tibbets, Morey & Ferris, contra. 


PER CURIAM. 


This case is in all material respects precisely similar to 
that of Fullerton v. Dilworth, 51 Neb., 409, just decided, 
und for the same reason the judgment is 


AFFIRMED. 
RaGAN, C., not sitting. 
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GOTFRIED HARD Vv. HANNAH Harp. 


FiLcep May 5,1897. No. 7275. 


1. Divorce: DEcREE PrRocURED BY FRAUD: PETITION TO VACATE. Peti- 
tion examined, and held to state a cause of action for the vacation 
of a decree of divorce on account of fraud practiced by the suc- 
cessful party. 


2. Costs: SEcurITty: Revizw. The refusal of the district court to re- 
quire a non-resident plaintiff to give security for costs affords no 
grounds for reversal, on petition in error to this court, where, on 
a final trial or hearing, the costs of the action are rightly taxed to 
the defendant. 


ERROR from the district court of Richardson county. 
Tried below before BABCOCK, J. Affirmed. 


H.W. Thomas, for plaintiff in error. 


A. R. Keim, contra. 


Post, C. J. 


The defendant in error, Hannah Hard, exhibited to the 
district court for Richardson county her petition in which 
she alleged that she was married to the defendant therein, 
Gotfried Hard, in the year 1862, and that the parties 
named lived and cohabited together until the year 1885, 
at which time a separation took place in consequence of 
the defendant’s cruel and inhuman treatment; that in 
the year last mentioned the defendant commenced an 
action in said court in which he prayed for a decree of 
divorce from the plaintiff and which, on the 19th day of 
March, 1886, resulted in a decree in accordance with the 
prayer of his petition; that there was no personal ser- 
vice of process upon the plaintiff, as defendant in said 
action, nor was she in any manner personally notified of 
such proceeding; that the only pretense of service therein 
was the publication of a notice, which for reasons specific- 

ally stated, was wholly insufficient to confer jurisdiction 
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upon the court. It is further charged that the testimony 
given in support of the cause of action therein alleged was 
false and perjured, and that the defendant was thereby 
guilty of a fraud and imposition upon the court, etc. The 
prayer was that the aforesaid decree might be adjudged 
null and void and for a decree of divorce in the plaintiff’s 
favor on account of a cause of action therein alleged. 
The defendant filed a motion for security for costs, accom- 
panied by a showing that the plaintiff was a non-resident 
of the state, and a general demurrer to the petition, which 
were in turn overruled, and to which rulings exceptions 
were in due form noted. The cause subsequently coming 
on for hearing upon its merits, there was a finding for 
the plaintiff substantially in accordance with the allega- 
tions of her petition, a final order setting aside the former 
decree and continuing the cause for hearing upon the 
plaintiff’s petition for divorce, and for the payment of ali- 
mony pendente lite, from which the defendant Gotfried 
Hard prosecutes error to this court. 

The first assignment of the petition in error which calls 
for notice is that the petition below fails to state a cause 
of action, since, as claimed, the allegation of fraud is in 
general terms only without the statement of any facts 
whatever. We do not, however, so construe the petition. 
It appears therefrom that the matters alleged in the de- 
fendant’s action for a divorce were wholly false; that the 
evidence adduced to sustain the allegations of the peti- 
tion, viz., the willful desertion by the plaintiff as the de- 
fendant therein, was false and perjured; that the plaintiff 
was not, as charged, guilty of desertion, but had been 
driven from her home by means of the inhuman treat- 
ment, specifically alleged, of the defendant. Such a 
pleading is sufficient when assailed by a general de- 
murrer. The proceeding was not, as counsel assume, one 
for the opening of the decree under the provisions of the 
Code, but was, tested by the allegations of the petition, an 
original action. (Smithson v. Smithson, 37 Neb., 535.) 

It is claimed that the defendant was not permitted to 
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introduce his evidence in the district court; but in the 
absence of a bill of exceptions showing that competent 
evidence was offered and rejected, that criticism is obvi- 
ously without merit. 

Lastly, it is argued that the district court erred in re- 
fusing to require the plaintiff to give security for costs. 
It is, we think, clear that the plaintiff was a non-resident 
of this state, and that the motion of the defendant should 
have been sustained. But inasmuch as the latter is by 
the final decree required to pay all costs of the case, the 
ruling assigned is error without prejudice. (Walker v. 


Russell, 73 Ta., 340.) 
DECREE AFFIRMED. 


BERNARD FOWLER ET AL. V. CHARLES T. BROWN ET ‘AL. 
Firep May 5,1897. No. 7229. 


1. Appearance: DiscLamMER. A formal disclaimer, by one made a party 
defendant to a proceeding in rem, of any interest in the subject 
of the action is not a special appearance for the purpose of chal- 
lenging the jurisdiction of the court over his person; but is, in 
substance, a defense requiring the judgment of the court, and 
amounts to a general appearance. 


2. Disclaimer: Costs. Section 618 of the Code, viz., “Where defendants 
disclaim having any title or interest in land or other property the 
subject-matter of the action, they shall recover costs, unless for 
special reasons the court decides otherwise,” is declaratory merely 
of the rule in equity, since the discretion reserved to the court 
implies a determination from an inspection of the pleadings of 
defendant’s right to be dismissed from the action. 


8. Practice: Notice oF Cross-BILL: AcTION IN REM. The service of a 
formal summons is not essential, in order to give the district court 
jurisdiction over a defendant in an action in rem, for the purpose 
of a cross-petition filed by a co-defendant after answer day. (Pat- 
ten v. Lane, 45 Neb., 333.) 


4. Equity: JuRIspIcTIon. When a court of equity has acquired juris- 
diction over a cause for any purpose, it may retain it for all pur- 
poses and proceed to a determination of all issues made by the 
pleadings. 
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5. Summons: SERVICE BY PUBLICATION. Service by publication, or in 
such manner as may be authorized by statute, is sufficient in pro- 
ceedings substantially in rem, but where the purpose of the action 
is to determine the personal rights of the parties, and to enforce 
a mere personal obligation against the defendant, persona! service 
within this state is essential to the jurisdiction of the court. (An- 
heuser-Busch Brewing Ass’n v. Peterson, 41 Neb., 897.) 


Error from the district court of Lancaster county. 
Tried below before Stropn, J. Affirmed. 


Hall & McCulloch, for plaintiffs in error. 
Harl & McCabe, James McNeny, and John H. Ames, contra. 
Post, C. J. 


The action out of which this proceeding arose was 
brought by Stephen Douglas Bayer in the district court 
for Lancaster county, to foreclose a mortgage executed 
by George K. Brown and wife in favor of J. R. and L. C. 
Richards, to secure certain notes of the said George K. 
Brown and his brother, Charles T. Brown, payable to the 
order of the mortgagees named. Among the several 
parties named as defendants to that action were the said 
George K. and Charles T. Brown, Benjamin B. Dow, and 
the plaintiffs in error, Bernard Fowler and the Fowler 
Elevator Company. Personal service was had upon the 
Browns and certain other defendants, but return “not 
found” was made as to the plaintiffs in error and Dow. 
The last named defendant, however, on the 24th day of 
Trebruary, 1893, and previous to the day named therefor 
in the summons, filed his answer admitting the existence 
of the Bayer mortgage and its lien in the order claimed, 
but denying knowledge of the ownership thereof or the 
amount due’ thereon, and asking that the plaintiff be 
put upon his proof in that regard. Accompanying his 
answer was a cross-petition for the foreclosure of a mort- 
gage executed by the said George K. Brown and wife 
upon the premises described in petition to his co-defend- 
ant Charles T. Brown, to secure notes payable to the 
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latter in the aggregate sum of $15,000. Said notes and 
mortgage were, according to the allegations of the an- 
swering defendant, sold and transferred before maturity, 
for value, to the plaintiffs in error, Bernard Fowler and 
the Fowler Elevator Company, from whom they were 
by said defendant purchased in the usual course of busi- 
ness, before maturity. The prayer of the cross-petition 
was for an accounting of the amount due on said notes 
and mortgage, for a decree of foreclosure, and personal 
judgment for any deficiency remaining after exhausting 
the proceeds of the mortgaged property. On the Ist day 
of April, 1893, the plaintiffs in error voluntarily appeared 
in said cause and filed a disclaimer in the following 
words: , 

“Come now the said Fowler Elevator Company and 
Bernard Fowler, defendants herein, and disclaim any 
and all right, title, claim, or demand in this action, or to 
the premises described in the petition filed in this action. 
Wherefore these defendants pray to be dismissed out of 
court at the cost of the plaintiff. 

“FOWLER ELEVATOR COMPANY, 
“Per C. H. Fowumr, Treasurer. 
“BERNARD FOWLER.” 

On May 25, 1893, George K. Brown, Charles T. Brown, 
and David W. Brown asked leave to answer within ten 
days, which request was by the court denied, whereupon 
the two former filed an answer instanter containing a 
general denial of the allegations of Dow’s cross-petition. 
On October 3, 1893, David W. Brown and the firm of 
Charles T. Brown & Brothers asked to be made parties 
defendant, on the ground that they were necessary par- 
ties to the controversy, by reason of an interest therein 
adverse to Dow and the Fowlers, which motion was on 
October 13 sustained by the court. On October 16 the 
several defendants, to-wit, George IK. Brown, Charles ‘T. 
Brown, David W. Brown, and the firm of Charles T. 
Brown & Bros., joined in an answer admitting the execu- 
tion of the notes and mortgage described in Dow’s cross- 
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petition, but denying the latter’s ownership thereof, and 
alleging that said securities were the property of the 
Fowlers, the real parties in interest, and for whose bene- 
fit the said cross-petition was prosecuted. It was further 
alleged, also by way of a cross-petition, that the lots de- 
scribed in the said mortgage were, at the date of the 
execution of that instrument, owned by the firm of 
Charles T. Brown & Bros., which was composed of the 
said George K., Charles T., and David W. Brown, and 
that the notes executed by the said George K. Brown to 
his co-defendant Charles T. Brown were, at the time of 
the transfer thereof by the latter to the Fowlers, the 
property of said firm; that the Fowlers and the firm of 
Charles T. Brown & Bros. had, previous to the transac- 
tion last mentioned, been engaged together in the buying 
and selling of grain, and that the notes described in the 
cross-petition, together with other securities, property of 
the Browns, had during the course of such business been 
turned over to the Fowlers and by the latter converted 
to their own use. It was charged, also, that there was 
a large sum due Charles T. Brown & Bros. on account of 
such transaction, including the deals in grain and conver- 
sion of said securities. The prayer was for an account- 
ing and judgment against the Fowlers and Dow for the 
amount found due said firm by reason of the several 
transactions alleged, and for a decree requiring the sur- 
vender by said parties, for cancellation, of the notes above 
mentioned, with other securities therein particularly de- 
scribed. On October 19 both Bernard Fowler and the 
Fowler Elevator Company were served with notice in 
writing of the filing of the last mentioned cross-petition, 
and that they were by order of court required to answer 
within ten days thereafter. Service of said notice, as 
shown by the return, duly verified, was made upon both 
of said parties by copy in the city of Chicago, and also 
by leaving a copy thereof at the office and last place of 
business of the Fowler Elevator Company, in Douglas 
county, in this state, there being no president, chairman 
31 
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of board of directors of said corporation, or other manag- 
ing officer or agent thereof found within said county. 
The district court, upon a final hearing of said cause, 
at the January, 1894, term, found in favor of the Browns 
as to each of the allegations of their cross-petition, and 
entered a decree substantially as prayed by them, to 
which, as appears from the record, “the defendants, Ber- 
nard Fowler and the Fowler Elevator Company, except 
and pray an appeal, which is hereby allowed and forty 
days given defendants from the rising of court to prepare 
their bill of exceptions, and the supersedeas bond herein 
is fixed in the sum of thirty thousand dollars ($30,000).” 
The Fowlers, on a subsequent day of the same term, filed 
separate motions for the vacation of said decree, alleging 
as a reason therefor that it was as to them without juris- 
diction and void, which having been denied, an exception 
was taken and the cause removed into this court for 
review. Separate petitions in error have been filed herein 
by Bernard Fowler and the Fowler Elevator Company, 
but which are identical in substance and may, for con- 
venience, be considered together. 

Counsel are in practical accord upon the proposition 
that the decisive question in this record is the jurisdiction 
_ of the district court, and not the regularity of its proceed- 
ings anterior to the final decree. The first inquiry sug- 
gested by an examination of that subject relates to the 
effect upon the rights of the parties hereto of the dis- 
claimer above mentioned. Plaintiffs in error, as they 
contend, did not, by reason of such disclaimer, waive pro- 
cess and thereby submit themselves to the jurisdiction 
of the court so as to authorize the awarding of judgment 
against them personally on the cause of action subse- 
quently alleged in defendant in error’s cross-petition. 
We understand their argument, so far as it relates to 
this branch of the case, to rest upon the assumption that 
their relation tu the suit below as parties defendant ended 
with their disclaimer; but the force of that reasoning 
is weakened, if not destroyed, by the implied admission 
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that the disclaimer was such an appearance as gave them 
a standing in court, and entitled them to judgment upon 
the pleadings then on file. Granting, as claimed, that 
they were entitled to be dismissed from the suit below at 
the cost of the plaintiff or their co-defendants, the fact 
remains that the court declined to grant their prayer in 
that behalf, and the jurisdiction over them, for whatever 
purpose, acquired by means of their appearance contin- 
ued throughout the controversy. The case of Little v. 
Giles, 27 Neb., 179, cited by plaintiffs in error, is not in 
conflict with the views here expressed. The doctrine of 
that case is the familiar one that a disclaimer, whether 
by a plaintiff or defendant, operates as an estoppel with 
respect to the right thereby renounced, and is not au- 
thority for the proposition that any judgment subse- 
quently entered against the disclaiming party is void for 
want of jurisdiction. 

On the part of defendants in error it is contended that 
the filing of the disclaimer amounted to a general appear- 
ance, by which plaintiffs in error submitted themselves 
to the jurisdiction of the court as effectual y for all pwr 
poses, as if, instead of such disclaimer, they had answered 
admitting the allegations of the petition and cross- 
petition, To that propositon we quite agree, since a dis- 
claimer by a defendant of any interest in the subject of 
the action is not a special appearance for the purpose of 
challenging the jurisdiction of the court over his person. 
It is in equity held to be a mode of ‘defense requiring 
action by the court in order to determine whether the 
person disclaiming is a necessary or proper party defend- 
aut. (/sham v. Miller, 44 N. J. Eq., 61; Prescott v. Hutch- 
inson, 18 Mass., 441; Smith, Chancery Practice, 275; Mad- 
dock, Chancery Practice, 336*; Story, Equity Pleading 
[10th ed.], sec. 838; 6 Ency. PL. & Pr., 721.) , 

In this connection our attention is directed to section 
618 of the Code, as follows: “When defendants disclaim 
having any title or interest in land or other property, the 
subject-matter of the action, they shall recover their costs 
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unless for special reasons the court decides otherwise.” 
That provision, instead of abrogating the rul2 in equily, 
is plainly declaratory thereof, as appears from the dis- 
cretion reserved to the court, a discretion which plainly 
implies a determination of the defendant’s right from an 
inspection of the pleadings. It has been settled by 
numerous decisions in this state that an appearance is 
special, provided the sole purpose thereof be to inquire 
into the jurisdiction of the court, and that the invoking of 
the power of the court for any other purpose is a general 
appearance which will give jurisdiction over the person 
of the defendant. (South Omaha Nat. Bank v. Farmers & 
Merchants Nat. Bank, 45 Neb., 29, and cases cited.) But 
a special appearance in this instance could not have been 
within the contemplation of the plaintiffs in error, since 
there was no service upon them and no process to which 
their objection could have been directed. The disclaimer 
was in the nature of a plea to the merits, as clearly so as 
a plea of payment, since its purpose was to secure a de- 
cree, or final order, adjudging plaintiffs in error not liable 
to further orders in that suit. It is, however, contended 
that, conceding the jurisdiction of the court for the pur- 
pose of the causes of action alleged by Bayer, the plaintiff 
below, and the cross-petitioner Dow, it was without au- 
thority to render the personal judgment here complained 
of on the cause of action alleged by defendants in error 
subsequent to the filing of the disclaimer. In support of 
that contention two propositions are asserted, viz.: (4.) 
A cross-petition filed by one defendant against another 
after answer day will be regarded as an original action, 
for the purpose of which the court must acquire jurisdic- 
tion of the party sought to be charged by means of a. vol- 
untary appearance or summons regularly issued and 
served. (2.) Personal service of process in this state is 
essential in every case to the jurisdiction of the court over 
the defendant where the purpose of the action is to en- 
force a mere personal obligation. Counsel, in support of 
the proposition first above stated, cite Arnold v. Badger 
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Lumber Co., 836 Neb., 841, in which it was said: “After 
answer day, if a defendant files a pleading in the nature 
of a cross-petition against his co-defendants who have no 
appearance, such co-defendants can only be thereby af- 
fected by their appearance, * * * or after service of 
a notice upon them in the nature of a summons as to such 
pleading.” But we did not there hold a formal summons 
to be essential in such case to the jurisdiction over a de- 
fendant for the purpose of a cross-petition by a co-defend- 
ant. That case was, it will be observed, a direct attack 
upon the decree and involved not the jurisdiction of the 
court, but the regularity of its proceedings. And in Pat- 
ten v. Lane, 45 Neb., 333, it was held that notice of a cross- 
petition, under our system, is a proceeding in a cause 
designed to assist in the prosecution thereof, and accord- 
ingly interlocutory rather than jurisdictional in character. 
It was also held by analogy from the Code of Civil Pro- 
cedure (sec. 574, seq.) that notice not under the seal of the 
court is a process “in the nature of a summons” in the 
sense in which the expression just quoted was used in the 
first mentioned case. 

We may with profit in this connection again refer to 
some of the facts which appear by direct allegations or 
plain implication from the pleadings. At the time plaint- 
iffs in error entered their voluntary appearance and thus 
submitted themselves to the jurisdiction of the court, 
Dow’s cross-petition was on file, praying the foreclosure 
of a mortgage upon the property described in the petition, 
of which defendants in error, as members of the firm 
of Charles Tl. Brown & Bros., claimed to be the equitable 
owners, that said mortgage had, as claimed by the latter, 
been previously paid and satisfied in full through transac- 
tions by means of which plaintiff in error became largely 
indebted to them; but that notwithstanding such fact, 
plaintiffs in error, as the real parties to said cross-petition, 
were, through fraud and collusion with Dow, seeking to 
enforce said mortgage in his name. It further appears 
that when defendants in error, by leave first obtained, 
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filed their answer and cross-petition, praying,among other 
things, for an accounting of the transactions alleged as 
a defense to said mortgage, and of which, as we have seen, 
plaintiffs in error were in due form notified, the latter 
were still in court, no action having been taken upon their 
demand to be dismissed as parties defendant. The sub- 
ject of defendant in error’s cross-petition is undoubtedly 
one of equitable cognizance; and that the district court, 
by reason of the facts stated, acquired jurisdiction over 
defendants in error for the purpose of such cause of ac- 
iion, is a proposition equally clear. Such, indeed, is the 
doctrine implied from the several decisions of this court, 
beginning Iapgood v. Ellis, 11 Neb., 181, and which are 
cited in Patten v. Lane, supra. 

To the second contention of plaintiffs in error, viz., that 
personal service within this state is essential to the juris- 
dicton in every action, to enforce the mere personal obli- 
gation of the defendant, it may be answered that the rule 
asserted can, upon the facts disclosed, have no applica- 
tion to the case at bar. The purpose of the cross-peti- 
tion was not alone to recover the amount due from 
plaintiffs in error by reason of the cause of action therein 
stated, but also to secure an accounting of the transac- 
tions resulting, as claimed, in the satisfaction of the mort- 
gage, which, so far as concerns the parties to this pro- 
ceeding, was the primary subject of controversy. Juris- 
diction for such purpose having been acquired by the 
district court, the cause was properly retained for a deter- 
mination therein of all issues made by the pleadings. 
Swift v. Dewey, 20 Neb., 107; Buchanan v. Griggs, 20 Neb., 
165; Disher v. Disher, 45 Neb., 100; Hurlburt v. Palmer, 39 
Neb., 158, and Anheuser-Busch Brewing Ass'n v. Peterson, 41 
Neb., 897, cited by plaintiffs in error, are not in point, 
since those cases were actions at law for the recovery of 
damage, and in neither was there involved any subject of 
equitable jurisdiction. The sound rule is believed to be 
that stated in the syllabus of the last mentioned case, viz., 
“Service by publication, or in such other manner as may 
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be authorized by statute, is sufficient in proceedings sub- 
stantially in rem, but when the purpose of the action is to 
determine the personal rights of the parties, and to en- 
force a personal obligation against the defendant, per- 
sonal service within this state is essential in order to con- 
fer jurisdiction upon the court.” 

We are satisfied from a consideration of the whole rec- 
ord that the judgment of the district court is right and 
should be 

AFFIRMED. 


LEWIS SPELTS ET AL. V. GIDEON R. SUTHERLAND. 
Ficep May 5, 1897. No. 7268. 


Judgment for Plaintiff in Action for Services: EVIDENCE: REVIEW. 
Evidence examined, and held sufficient to sustain the judgment of 
the district court. 


Error from the district court of Douglas county. 
Tried below before AMBROSE, J. Affirmed. 


Bartlett, Baldrige & De Bord, for plaintiffs in error. 
Sutton & Lambert and Theo. F'. Elliott, contra. 


Post, C. J. 


The defendant in error, in the district court for Douglas 
county, recovered judgment against plaintiffs in error 
in the sum of $246.51 and costs, being the amount of a bal- 
ance claimed by him on account of services as a yard man 
in the Union Stock Yards at South Omaha for the period 
of one year and four months at the agreed rate of $60 
per month. Plaintiffs in error by their answer admitted 
that defendant in error entered their service, in the ca- 
pacity alleged, some time in the month of August, 1890, 
under an agreement whereby his compensation for the 
fractional part of said month was fixed at the rate of $55 
per month; that he continued in their service during the 
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months of September, October, and November at the afore- 
said rate; that for the month of December his compen- 
sation was by agreement fixed at $40, and that during the 
month last named they entered into a special contract 
with the defendant in error whereby he agreed to work 
for them during the year 1891 and to receive therefor $45 
per month as full compensation for his services. They 
also allege payment in full at the stipulated rate. The 
reply was a general denial. 

The brief of plaintiffs in error presents in several forms 
the single proposition that the verdict and judgment are 
unsupported by the evidence. As tending to sustain their 
contention with respect to that issue, we are referred to 
the significant fact that credit was each month entered 
by plaintiffs in error upon their books at the rate alleged 
in their answer and payments made to defendant in error 
monthly of the amount thus credited and no more. The 
latter, however, while admitting the receipt by him of 
payments as above stated, testified that such payments 
were made and received pursuant to a mutual agreement 
whereby plaintiffs in error were authorized to, and in fact 
did, retain each month a specified portion of his wages, 
and that the balance claimed by him is the total of the 
amounts so retained. We agree with the trial judge that 
there was a substantial conflict of the evidence upon this, 
the only controverted issue of the case, and that the ver- 
dict of the jury should not be disturbed. 


JUDGMENT AFFIRMED. 


AUGUST MEYER ET AL. V. JEROME SHAMP ET AT. 
Finep May 5, 1897. No. 7245. 
1. Action Upon Promise for Benefit of Third Person. “Where one 


makes a promise to another for the benefit of a third person, such 
third person can maintain an action upon the promise, though the 
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consideration does not move directly from him.” (Shamp v. Meyer, 
20 Neb., 223.*) 


2. Law of the Case. “A judgment or ruling of this court in. a case or 
point distinctly and finally made will be held to be the law of the 
case in which made throughout its course of litigation without 
regard to the number of times it may be brought before the court, 
or the intrinsic merits of such judgment or ruling.” (Meyer v. 
Shamp, 26 Neb., 729.) 


. Verdict: ComPpromIsE: REVIEW. Where it is clear that a verdict of 
a jury is based on a compromise of the differences of opinion of 
its individual members, and in disregard of the evidence, it is not 
error to set it aside. 


oo 


> 


. Instructions: ASSIGNMENTS OF Error. An assignment in a motion 
for a new trial, that “the court erred in giving on its own motion 
each of the instructions numbered 1, 2, 3,” etc., is sufficiently spe- 
cific, and the same is true of a similarly worded assignment In 

* the motion, in reference to-the refusal to give several instructions 
requested by the complaining party. (Kirchman v. Kratky, 51 Neb., 
191.) 


5. : REPETITIONS. The refusal to give an instruction prepared 
and requested is not erroneous where the same subject-matter was 
fully embraced in an instruction given. 


6. Contracts: CoNnsTRUCTION: EXTRINSIC EVIDENCE. AS the general 
rule, the construction of a contract is a question of law, and it is 
the duty of the court to determine and announce its meaning. 
This is invariably true where the contract is to be construed with 
strict reference to its terms, If the construction must be in part 
from proof of facts extrinsic to the terms of contract, it may, be- 
come a matter for the jury. 


ie $ : Tran. Held, That the contract involved in the con- 
troversy in the case at bar was one which it was the province of 
the court to construe; hence there was no error in an instruction 
in which the trial court announced the meaning of such contract. 


8. Trial:. EVIDENCE: ADMISSION OF NoTES AND CHECKS. Errors were 
alleged of the admission in evidence of certain notes and checks 
without a sufficient foundation having been laid for their intro- 
duction. Held, That the matters on the proof of which such in- 
struments might have had a hearing were in this action all 
independent facts capable of proof by the oral testimony of any 
one having actual personal knowledge of them, and the latter 
evidence which was introduced was primary and not secondary; 
and inasmuch as these matters were fully shown by oral testimony, 
and were also proven in the cross-examination of some of the 
witnesses, if there were any errors in the admission of the notes 
and checks, they were without prejudice 


*See, also, Barnett v. Pratt, 37 Neb., 349. 
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9. Review. Held, That there was sufficient evidence to sustain the 
verdict. 
Error from the district court of Lancaster county. 
Tried below before Haut, J. Affirmed. 


Sawyer, Snell & Frost, for plaintiffs in error. 
Cornish & Lamb, contra. 


HARRISON, J. . 


In this action, instituted in the district court of Lan- 
caster county, it was alleged for cause of action, in the 
original petition filed, that certain parties, Jerome Shamp, 
tye defendant in error herein, T. B. Dawson, and J. A. 
Wallingford, constituted a firm or partnership under.the 
name and style of Dawson, Shamp & Co., engaged on and 
for some time prior to November 9, 1880, in the business 
of buying and selling agricultural implements, machin- 
ery, etc., at Lincoln, and had become and were indebted 
to persons and firms in the amounts and as specifically 
set forth in the itemized statement in the petition, which 
we need not copy or refer to more definitely here; that 
on the date just stated the interest of defendant in error 
in the business of said partnership was by him sold to 
one John Giesler, who then became a member of a firm 
which adopted the name Dawson, Wallingford & Co.; 
that said last mentioned firm and John Giesler, as a part 
consideration of the sale and transfer of the interest of 
defendant in error in the business, agreed and assumed 
to pay certain liabilities of the former firm, including the 
ones specifically stated in the petition, and to save the 
defendant in error harmless therefrom; that on or about 
December 24, 1880, J. A. Wallingford, for a valuable con- 
sideration, sold and conveyed all his interest in the busi- 
ness and partnership property to T. B. Dawson, John 
Giesler, and one E. C. Nahrung, and as a part of the con- 
sideration for such sale and transfer the three parties just 
named agreed to pay all the indebtedness and liabilities, 
of any kind or nature whatsoever, of the firm of Dawson, 
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Wallingford & Co. The firm name was changed to Daw- 
son, Nahrung & Co. The next change that occurred, one 
August Meyer. purchased a one-fourth interest in the 
business, and subsequently to this, Dawson sold his part 
of the business to the other members and withdrew from 
the firm, a part of the consideration of each of the sales 
being the assumption, by the party or parties purchasing, 
of the debts and liabilities of the firm. . The firm, after 
the last change to which we have just alluded, was 
known as Geisler, Nahrung & Meyer. In March, 1882, 
Giesler quit the business and firm, and when he did so, 
sold and transferred his rights in the business and prop- 
erty to the other two of the partners, a part of the con- 
sideration for such transfer being the assuinption of the 
payment of all the debts and obligations of the old firm 
by the new partnership of Nahrung & Meyer. In Octo- 
ber, 1882, the firm of Nahrung & Meyer was dissolved. 
August Meyer received and retained certain of the credits 
and effects of the partnership, and assumed and agreed 
to pay all liabilities of the firm. Fach alleged assump- 
tion of and agreement to pay debts and obligations stated 
in the petition was also pleaded to have included the 
specifically enumerated liabilities of the original firm of 
Dawson, Shamp & Co., and to have in each instance been 
coupled with the further agreement to release and relieve 
the party to whom the promise was made from such lia- 
bilities. It was further pleaded that none of the parties 
or firms, promisors, had ever fulfilled their agreements, 
and the liabilities had remained unpaid and the defend- 
ant in error had been forced to pay them, and the sums 
so paid had never been repaid to defendant in error by 
the plaintiff in error, or any of the said parties or firms. 
To this petition there was interposed a demurrer, which 
on hearing was sustained and the action was dismissed. 
In error proceedings to this court the judgment of the 
district court was reversed and the cause remanded, the 
main question at that time being whether the alleged 
promise made by Meyer to pay these liabilities was one 
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on which a cause of action ‘in favor of defendant in error 
arose or could be based; and it was held: “Where one 
makes a promise to another for the benefit of a third 
person, such third person can maintain an action upon 
that promise, though the consideration does not move 
directly from him.” (Shamp v. Meyer, 20 Neb., 223.) The 
case was returned to the district court, where, as the 
result of a trial, the defendant in error was awarded a 
judgment, and the cause was again presented to this 
court by error proceedings on behalf of the party who 
was defeated in the trial court, and, on hearing, the 
judgment was reversed and the case remanded. It was 
announced in the decision, reported in 26 Neb., 729, Meyer 
v. Shamp, in regard to the questions which had been 
adjudicated at the former hearing and which were at the 
second presentation again urged, that “A judgment or 
ruling of this court in a case or point distinctly and 
finally made will be held to be the law of the case in 
which made throughout its course of litigation, without 
regard to the number of times it may be brought before 
the court, or to the intrinsic merits of such judgment or 
ruling,’ but the judgment was reversed for the reasons 
that the evidence disclosed that the defendant in error 
had not been alone in the payment of the claims on the 
payment of which he based his rights of action, but had 
been assisted by J. A. Wallingford, and Wallingford 
had assigned the interest thus acquired to defendant in 
error; and there was no statement in the petition under 
which a recovery was asserted or could be sustained in 
favor of defendant in error as assignee of claims accruing 
to Wallingford by virtue of his making the payments 
shown by the evidence. When the case again reached 
the district court an amended petition was filed for the 
defendant in error, in which the payments or assistance 
therein by Wallingford was stated, also the subsequent 
assignment by him of all rights thus obtained to the de- 
fendant in error. The items of the defendant in error’s 
claim, as set forth in the amended petition, were as fol- 
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lows: “To the La Belle Wagon Works, as guarantors 
upon the note of one Peter Davy, in the sum of about 
$95.76. To R. Elwood Manufacturing Company, of Syca- 
more, I]]., in about the sum of $157. To Herst, Dunn & 
Co., of Peoria, Il., in the sum of $37. To the La Belle 
“Wagon Works, as guarantors upon the note of one Henry 
Overstake and others, in about the sum of $287.50. To 
Seiberling, Miller & Co., in about the sum of $66, as guar- 
antors upon the note of one Atkinson and Westfall. To 
Seiberling, Miller & Co., as guarantors upon the note of 
one Magnus Larson, in about the sum of $80. To R. 
Elwood Manufacturing Company, in about the sum of 
$35, as guarantors upon the note of one L. W. Ward. To 
the La Belle Wagon Works, in a further sum of $257. 
To the Pekin Plow Company, in the sum of $19. To 
Seiberling, Miller & Co., in the further sum of $58.57. To 
C. W. and W. W. Marsh, in the sum of $115.60. To R. 
Elwood, Manufacturing Company, as guarantors on the 
note of Fred Witte, in the sum of $30, and interest from 
May 1, 1880.” To the amended petition there was an an- 
swer filed, in which were pleaded three defenses: A gen- 
eral denial, a plea of the bar of the statute of limitations, 
and a settlement. Issues were joined and a trial had. 
The jury to which the case was submitted, it appears, 
returned a verdict which was not in proper form. It is 
shown by some affidavits filed with the motion for a new 
trial that this verdict was for the plaintiff (defendant in 
error) in the sum of one dollar, and that defendant 
(plaintiff in error) pay all costs in the case. The jury was 
instructed in regard to the form of verdict, retired to its 
room, and came into court with a verdict in which the 
defendant in error was awarded the sum of $1. Motion 
for a new trial was made for defendant in error, which 
was sustained. In a subsequent trial the defendant in 
error was given a verdict of $1,000, from which the trial 
judge required a remittitue of the sum of $350 of the 
amount of the verdict, and, on compliance with this re- 
quirement, overruled the plaintiff in error’s motion for a 
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new trial and rendered judgment for the defendant in 
error. 

It is argued that the trial court erred in sustaining the 
motion of defendant in error for a new trial and in setting 
aside the verdict for $1. One of the grounds of that mo- 
tion for a new trial was as follows: “There is error in ~ 
the assessment of the amount of recovery in this: the 
action is brought to recover on several items of indebted- 
ness, none in a less sum than $18 and interest; the verdict 
is for the plaintiff in the sum of one dollar; on no hy- 
pothesis from the testimony can such verdict be justi- 
fied.” It is further said in this connection that the trial 
judge, in sustaining the motion for a new trial, was 
largely inflnenced by what is stated in section 2606 of 2 
Thompson on Trials, as follows: “Whiere the verdict 
which the jury returns cannot be justified upon any 
hypothesis presented by the evidence, it ought obviously 
to be set aside. hus, if a suit were brought upon a 
promissory note, which purported to be given for $100, 
and the only defense was that the defendant did not exe- 
cute the note, and the jury should return a verdict for 
$50 only, it would not be allowed to stand; for it would 
neither conform to the plaintiff’s evidence nor to that of 
the defendant. It would be a verdict without evidence 
to support it, and it is not to be tolerated that the jury 
should thus assume, in disregard of the law and evidence, 
to arbitrate the differences of parties, or to decide accord- 
ing to some supposed natural equity, which in reality 
is merely their own whim.” 

The motion for a new trial, to which counsel refer here, 
contained several other grounds on which it was, appar- 
ently, claimed that it should be granted; but if it be 
conceded that it was on the one point, as claimed by 
counsel, and which we have hereinbefore stated, after a 
careful examination of the evidence adduced at the trial, 
we must conclude that the court did not err. Under the 
issue presented by the general denial the finding, if for 
defendant in error, must necessarily have been for a 
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greater sum than $1. There is no conceivable condition 
which the evidence could have assumed and a verdict be 
rendered on this issue, other than by a compromise or 
disregard of the amount shown to be due, and be for such 
sum as was this one. If the defense of the bar of the 
statute of limitations had been determined proved as to 
all the items of the claim, then the verdict should have 
been for the plaintiff in error; but if adjudged applicable 
to any number of the items, or as to all but one, the ver- 
dict could not in any event, under this defense, be for $1 
and be warranted and sustained by the evidence. If we 
turn to the defense of settlement, the contention of plain- 
tiff in error was that a full settlement had been made; 
hence a finding in his favor on this branch of the case 
would necessarily have produced a verdict of no cause of 
action. If the jury believed the theory of defendant in 
error relative to this issue and the evidence which tended 
to support it, they would necessarily have thrown out 
certain of the items of claim; but there was no fact or 
set of facts disclosed from which the jury could possibly 
make a finding on this issue of a balance of $1 due the 
defendant in error. There was no item of the claim 
which was for $1, or on which payments had been made 
which reduced the amount due to such a sum. [If a find- 
ing was made for defendant in error, the amount to be 
awarded him could but be a matter of computation. It 
was not a suit for unliquidated damages, to be assessed in 
a lump or round sum. It was clear that the jury must 
have arrived at the verdict rendered by a compromise, 
or by disregarding the evidence and substituting for what 
was thereby shown its own idea or estimate of what 
would be about justice and right between the parties 
litigant. From all of which we are led to conclude that 
the trial court was not in error in setting aside the ver- 
dict for defendant in error in the sum of $1 and awarding 
a new trial of the cause. 

Of the assignment of errors are some with reference to 
instructions. These, it is asserted by counsel for defend- 
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ant in error, must prove ineffective, for the reason that in 
the motion for a new trial the errors alleged in respect to 
instructions given or refused were not separately as- 
signed. This was probably true of such assignments in 
the original motion, but in the amended motion for a new 
trial it was stated, “Che court erred in giving on its own 
motion each of the instructions by it numbered 1, 2, 3;” 
also, “The court erred in refusing to give each of the in- 
structions asked by defendant and by defendant num- 
bered 1, 2, 3, 4.” It has been decided by this court 
that the use of the word “each,” as in the foregoing as- 
signments, renders them sufficiently specific. (Aultman 
v. Martin, 49 Neb., 103.) 

It is urged that the trial court erred in its refusal to 
give an instruction requested, numbered 7, and giving 
in its stead one prepared on its own motion and numbered 
8, the main criticism being that the one given was too 
general in its statements to be sufficiently clear and in- 
telligible to the jury with reference to the information 
which it was its office to convey, and that this defect 
would have been cured by the one requested, which it is 
claimed was more specific and definite in its statements 
and clearer initsimport. From anexamination and com- 
parison of the two instructions we are satisfied that the 
one given was sufficiently definite in its terms to fully and 
clearly convey the ideas intended; and while the one re- 
fused was in some respects more specific, or a more ex- 
tended statement of the same subject-matter, its giving 
would probably not have effected the intended purpose 
any better than the one which was given. 

It is also urged that it was error to give the instruc- 
tion numbered 12, given by the court of its own motion; 
that in it the court gave a construction to a verbal con- 
tract which was an invasion of the province of the jury. 
It has been said: “Simple contracts are all those which 
are not contracts by specialty. It is not accurate in point 
of language to distinguish between verbal contracts and 
written contracts; for whether the words are written or 
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spoken, the contracts are equally verbal, or expressed in 
words. Nor is it accurate in point of law to distinguish 
between written and parol contracts. For whether they 
be written or only spoken, they are, in law, if not sealed, 
equally and only parol contracts. For some purposes, and 
especially by the requirements of the statute of frauds, the 
evidence of the contract must be in writing; and when it 
is in writing, Some peculiar rules of Jaw apply to it. But 
it is a mistake to rest upon this a legal distinction between 
written and oral contracts; and from this mistake some 
confusion has arisen.” (1 Parsons, Contracts, 7.) But. 
whether when the contract of the parties has been reduced 
to writing, it may be called a written contract, and where 
it rests entirely in verbal statements of the parties, it is 
proper to call it a verbal or parol contract, we need not 
now determine. The one with which we have to deal was 
not committed to writing. As a general rule, the con- 
struction of a contract is for the court. It is the duty of 
the court to determine and announce the meaning of con- 
tracts. It is a question of law. (2 Parsons, Contracts, 
491,492; 3 Am. & Ing. Ency. of Law, 867.) It has been: 
announced by this court that it is for courts to construe 
contracts, where they are to be construed, with strict ref- 
erence to their terms; but if the construction must be in 
part from proof of facts extrinsic to the terms of the con- 
tracts, the construction may become a question for the 
jury. (Coquillard v. Hovey, 23 Neb., 622.) 

The evidence in the case at bar was not conflicting in 
regard to what were the terms of any contract which 
might be determined to have been made. There was evi- 
dence of what parties had understood the contract to 
mean. It would have been wrong to allow the jury to 
consider evidence of what different parties understood to 
be the import of the contract and construe it by the light 
of such evidence; nor do we think it was necessary here, 
to resort to acts of parties which probably may sometime 
be of use and be used in determining the meaning of con- 


tracts. The contract shown herein was sufficiently ex- 
32 
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plicit to furnish in and of itself a true index of the in- 
tentions of the parties thereto; hence its construction was 
a work for the court, and there was no error in the in- 
struction, the subject of complaint now under considera- 
tion. 

There is some argument on one point in the original 
question in the case, viz., whether an action will lie in 
favor of Shamp against Meyer, on the promise of Meyer, 
such as it was pleaded and shown to be. This was, we 
think, fully determined in the former hearings of the case 
in this court, including the point now presented, and must 
be held to have been settled and the law of the case. 
(Shamp v. Meyer, supra; Meycr v. Shamp, supra.) 

Of the evidence introduced at the trial were several of 
the original notes referred to in the petition of the defend- 
ant in error with either the guaranty or indorsement of 
Dawson, Shamp & Co., as it appeared on the instruments; 
also some checks, the mediums by which it was testified 
payments of certain of these old debts had been effected by 
Shamp; also two judgments, which it was stated in evi- 
dence had been obtained on notes of the indebtedness, of 
the payment of which respectively, the firm of Dawson, 
Shamp & Co. was a guarantor, the judgments being 
against such firm in the capacity to which we have al- 
luded. No proof was made of the signatures to the notes 
which were introduced, or of the signatures to the guaran- 
ties or indorsements thereon, or of the signatures to the 
checks claimed to have been given in payment by Shamp 
of these liabilities of the firm as guarantor. Counsel for 
plaintiff in error interposed an objection to the introduc- . 
tion of any and all of the evidence to which we have just 
referred, whenever offered, and its admission is assigned 
for error. It is also argued in this connection that the evi- 
dence was inadmissible and was incompetent, and being 
so, there was no valid proof of the indebtedness, of the 
gnaranty, or of payment; hence no sufficient evidence to 
sustain the verdict. The rules asserted by counsel in argu- 
ment in relation to the non-admissibility of parol evidence 
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of the contents of written instruments,—that it will only 
be allowed in specified and well defined instances, excep- 
tions to such general rules, and under well defined prece- 
dent conditions to be fulfilled by the party seeking to in- 
troduce the evidence,—are doubtless correct; also what 
is urged in regard to the necessity of proving the execu- 
tion of the notes and the guaranties of the same may be 
correct, but we do not think it applicable here. This is 
not an action between the original parties to either the 
notes or guaranties; neither is it an action on the notes or 
guaranties. The gravamen of this suit is the promise of 
plaintiff in error to pay the indebtedness of the firm. 
What that indebtedness was, that it existed, that notes 
evidencing it had been executed in each individual in- 
stance where it had been done, the execution by the firm 
of‘any notes, or of the guaranties, that plaintiff in error 
had failed to pay, and defendant in error had paid, were 
all independent facts, which in this case were capable of 
proof by the parol testimony of any person who had 
actual personal knowledge of them; and such evidence 
would be primary and not secondary. There was ample 
evidence of each and every one of the above facts, aside 
from the documentary or written evidence to which ob- 
jections were made. Moreover, on cross-examinations of 
witnesses who were sworn on behalf of the defendant in 
error, these facts were sufficiently proven to support the 
verdict. From the foregoing conclusions it results that 
if there were any errors in the admission of the matters 
of evidence which it is asserted were objectionable, they 
were not prejudicial, and the assignment of errors in 
regard to them, and also that the evidence as to these 
designated points was insufficient, must be overruled. 
This completes the examination of the assignments of 
crror presented here, and it follows from the conclusions 
herein that the judgment of the district court will be 


AFFIRMED. 
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FRANK B. HIBBARD V. JOHN T. WILSON. 


FILED May 65,1897. No, 7260. 


1. Review: Conriicting EvipeNncr. Findings of a jury on conflicting 
evidence will not be disturbed if there is sufficient favorable evi- 
dence to sustain them. 


2. Instructions: Eviprencr. The refusal of an instruction whereby it 
is sought to direct the jury that ceriain evidence which has been 
introduced incidentally or collaterally is directly applicable to the 
issues in the cause, when in fact it is not pertinent or direct in 
its bearing on any issue, and its giving would probably mislead 
the jury, is not an error. 


3. Quantum Meruit: MEAsuRE oF DAMAGES. In a suit upon a quantum 
meruit for services performed the reasonable value of the services 
furnishes the measure of recovery. 


: Evipence. Under a quantum meruit count for sery- 
ices rendered under a contract, the contract is admissible to prove 
the value of the services. The stated rates of compensation, if any, 
are competent evidence tending to show the reasonable value. 


5. 3 H . In the case at bar, an action on a quantum 
meruit, the only competent evidence of the reasonable value of 
services performed was the contract price. The plaintiff in the 
action offered other proof of the value of the services, which, on 
objection of defendant, was excluded. Held, That the contract 
price was the proper measure of damages. 


6. : :——~. The evidence examined, and held sufficient 
to sustain the verdict. 


Error from the district court of Stanton county. 
Tried below before Buatir, J. Affirmed. 


V. O. Strickler, for plaintiff in error. 
HE. E. Thomas and Thomas & Nolan, contra, 


HARRISON, J. 


The plaintiff herein declared, in a petition filed in the 
district court of Stanton county, that on or about May 1, 
1892, he entered into a verbal agreement with the defend- 
aut by which the plaintiff became bound to drill and 
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complete a two and one-half inch tubular well on the 
farm of defendant, from which could be obtained a plenti- 
ful supply of water, to furnish all necessary material, 
perform all labor, and pay all expenses, of any nature 
whatsoever, incurred in and about the drilling and com- 
pletion of the well; that the agreement did not specify 
the depth to which the well should be drilled, further 
than it was to be to the depth at which a sufficient supply 
of water was found. If plaintiff stopped the work of his 
own motion before the water was found, he was to re-' 
ceive no compensation for what he had theretofore done. 
That the defendant, on his part, agreed to pay $1 per 
lineal foot for every foot of the well necessarily drilled 
and completed in compliance with the contract, and to 
pay the same rate if he ordered the work on the well dis- 
continued prior to its termination by the full accomplish- 
ment of the purpose of the work. That the plaintiff com- 
menced the work on May 26, 1892, and proceeded there- 
with until August 12, 1892, at which time the well was 
completed to a depth of 480 feet, but water had not been 
obtained. Plaintiff then ordered defendant to quit work, 
refused to allow him to proceed further therewith, and 
forbade him to come on the farm for the purpose of con- 
tinuing the work, and refused to pay plaintiff for the 
work which had been performed, and also refused to 
submit the matters of difference between the parties to 
arbitrators. It was also pleaded that defendant made 
certain misrepresentations to plaintiff, by which the lat- 
ter was induced to enter into the contract as made. It 
was further stated that the plaintiff elected “to rescind 
the contract * * * and to sue for the reasonable 
value of his services;” or, in short, the plaintiff asked a 
recovery aS upon a quantum meruit, the value of the work 
performed being alleged as $840. In the answer it was 
admitted that plaintiff was engaged to drill a well of the 
kind described in the petition; that plaintiff was to fur- 
nish all material, perform all labor, and bear the entire 
expense incurred in the making of the well; was to fur- 
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nish a sufficient quantity of water, and if he abandoned 
the contract before so doing, to receive no pay for what 
had been done; that defendant was to pay for the work 
$1 per lineal foot of the depth to which the well should 
extend. It was also stated that the amount to be paid 
was not in any event to exceed the total sum of $350, and 
if necessary to extend the well beyond the depth of 350 
feet to obtain the required supply of water, the compen- 
sation for the entire work was to be $350 and no more. 
‘ It was admitted that the work was commenced May 1, 
1892, as alleged in the petition, and asserted that plaint- 
iff abandoned it at some date during the month of Au- 
_gust of the same year. ‘There was a denial that defend- 
ant had ordered or compelled the plaintiff to cease labor 
on the well. There were some further statements of the 
answer in regard to trouble and expense occasioned to 
defendant by the plaintiff’s abandonment of the work; 
also a long recital of some transactions between the par- 
ties to the suit, as parts of which a chattel mortgage on 
the machine and some of the tools which were used in 
drilling the well was executed and delivered by plaintiff 
to defendant, and its foreclosure, at or about the time that 
plaintiff stopped work on the well. A reply was filed and 
a trial of the issues resulted in a verdict and judgment 
for the plaintiff. The defendant asks a review in this 
court of the proceedings had in the trial court. 

The plaintiff did not offer any proof of the allegations 
of false representations; hence that feature of the case 
may be dismissed without further notice. It was ad- 
mitted, or undisputed, that the contract was made; that 
plaintiff commenced and prosecuted the proposed labor. 
The evidence was conflicting as to whether it was aban- 
doned by him, or its further progress was prevented by 
defendant, but we must conclude from the verdict of the 
jury that it was one of its findings of fact that the defend- 
ant, by his actions and orders in the premises, caused the 
cessation of the work on the well. In regard to how 
much had been done, or how many feet had been drilled, 
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there was also a conflict in the evidence; but here it is 
also clear, from the verdict rendered, that the jury settled 
the question in favor of plaintiff to the effect that he had 
drilled to the depth of 480 feet, in which he had also in- 
serted the required iron tube or pipe to a depth of 383 feet 
and 8 inches. The findings in the two particulars to 
which we have just alluded each had sufficient evidence 
in its support, and as the evidence was conflicting, in ac- 
cordance with the established rule of this court, neither 
will be disturbed. 

It is one of the assignments that the trial court erred in 
not giving in the charge to the jury the second instruction 
requested’ for defendant. This instruction was as fol- 
lows: “You are instructed that if you find from the 
evidence that the defendant held a mortgage on the 
plaintiff’s well-boring machinery, and that the debt, which 
was secured by said mortgage, was due, that the defend- 
ant had the right to demand payment from the plaintiff 
according to the tenor of said notes; and if payment was ° 
not made, that the defendant had the right to foreclose 
his mortgage and that such foreclosure would not amount 
to a discharge of the plaintiff by the defendant.” The 
matters of the mortgage and the defendant assuming 
possession of such of the machinery, etc., as was being 
used by plaintiff in the work on the well, simultaneously 
with the direction to plaintiff to quit the work, were of 
the evidence, but collaterally or incidentally, and not as 
pertinent or bearing either directly or indirectly on the 
important element or question of the issues, viz., whether 
the plaintiff abandoned the work or was compelled to 
quit by defendant. It was not claimed, nor did the evi- 
dence in relation to the mortgage and its enforcement 
by defendant even remotely hint at a conclusion, that 
the defendant’s assertion of his rights thereunder effected 
the discharge of the plaintiff from further work on the 
well. The jury could not be misled by this evidence to 
the indulgence of any such erroneous supposition. The 
instruction quoted was not applicable to the issues and 
its refusal was not prejudicial; hence not erroneous. 
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It is assigned as error that the trial court gave para- 
graphs 1 and 2 of the charge to the jury. It is also urged 
that the evidence was insufficient to sustain the verdict. 
The complaint in regard to the instructions is that they 
announced the wrong measure of damages in that the 
jury were informed that the plaintiff, if allowed to re- 
cover, should have $1 per foot for each foot of the depth 
of the well completed, in which the iron pipe had been 
placed, and seventy-five cents per foot for each foot drilled 
in which the pipe had not been placed at the time plaintiff 

-quit work. The only proof of the reasonable value of the 
work which had been performed was of the amount of 
$1 per foot, which had been agreed upon in the contract 
between the parties, as to the completed portion of the 
well, and the same amount less the cost per foot of the 
iron tube, which was proven to be twenty-five cents, for 
the portion of the well drilled but not equipped with the 
pipe. This, it is urged, was not admissible to show the 
reasonable value of the plaintiff’s services; hence the in- 
structions stated an improper measure of damages; and 
further, there was no evidence on the subject of damages 
to support the verdict. It is undoubtdly true that where 
a party seeks to recover upon a quantum meriuit for services 
rendered, the stipulations of the contract under which the 
work was performed, as to compensation, do not govern 
in fixing the amount to which the suitor will be entitled 
to recover, but such stated rates are competent evidence 
tending to show the value. (2 Sutherland, Damages, 
522.) “Under a quantum meruit count for services ren- 
dered under a special contract, the contract is admissible 
in evidence to prove the value of the services.” (Thomson- 
Houston Electric Co. v. Berg, 30 S. W. Rep. [Tex.], 454; 
Adams v. Burbank, 37 Pac. Rep. [Cal.], 640; Jenney Electric 
Co. v. Branham, 41 N. E. Rep. [Ind.], 448.) The case of 
Williams v. Sherman, 7 Wend. [N. Y.], 109, was an action 
on quantum meruit for work and labor performed under an 
agreement by which the compensation was fixed. The 
only evidence introduced as to the reasonable value of the 
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labor was the contract to pay a specified sum, and it was 
held to govern the question of damages. In the case at 
bar the only evidence introduced by either party of the 
value of the work performed was the rate per foot speci- 
fied by the contract of the parties. The defendant did not 
object to this as evidence, or offer or suggest any other. 
The plaintiff offered proof of the reasonable value of the 
services, other than the contract price, but, on objection 
of defendant, this was held not admissible. The sum 
per foot to be paid, as stated in the contract, was, as we 
have determined, competent evidence of the reasonable 
value, and, being the only evidence on the subject, pre- 
sented the proper measure of damages. In regard to the 
portion of the well on which the work of drilling had been 
clone but the pipe had not been inserted, the court re- 
ceived evidence of the cost of the pipe per foot, and de- 
ducted this from the contract price per foot of a foot of 
the well with the tube inserted, and adopted the re- 
mainder as the measure of damages, or the proper amounti 
as shown by the evidence to be assessed in favor of 
plaintiff for each foot of the partially completed portion 
of the well. We can discover nothing unfair in this, all 
the evidence considered, and certainly nothing, under all 
the facts and circumstances in evidence, prejudicial to the 
defendant. 

Our attention has not been challenged to any errors 
in the proceedings of the trial prejudicial to the rights of 
the complaining party. The judgment of the district 


court must be 
AFFIRMED. 
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- CHICAGO, BURLINGTON & QUINCY RaILRoaD COMPANY V. 
~WiuuiamM H. Curtis. 


Fivep May 65,1897. No. 7103. 


1. Railroad Companies: Cars: TRANSPORTATION. It is one of the du- 
ties of a railroad company, as a common carrier, to receive and 
transport over its line of road cars of other companies, if the 
gauge of the road is suitable and the cars are not defective or out 
of repair, or of such unusual and peculiar construction as to be 
unreasonably hazardous or dangerous to work with or handle. 


2. Master and Servant: Risks oF EMPLOYMENT: RAILROAD Cars: CouP- 
Lines. That a car belonging to a road other than the one on which 
a brakeman is employed is equipped with double deadwoods or 
buffers is a fact which is open, apparent, and obvious to any per- 
son attempting to couple the car; hence, any risk attendant on 
such coupling is of the hazards incident to the duty and assumed by 
the employe; and this is true notwithstanding the cars in general 
use on the road on which the brakeman is employed are equipped 
differently, or with single deadwoods. 


3. : 4 :-——~---. The evidence adduced in regard to a 
coupling knife and its use in coupling cars equipped with double 
deadwoods held insufficient to establish or sustain a finding that 
it was negligence of the company not to furnish the defendant in 
error such a knife. 


4. Railroad Companies: Retier DrrArTMENT: RELEASE oF LIABILITY 
For InguRY: VALIDITY or Conrracr. The contract signed by an 
employe of the railroad company on becoming a member of what 
was known as the “Burlington Voluntary Relief Department,” to 
the effect that if he should be injured and receive moneys from the 
relief fund of said relief department on account thereof, the ac- 
ceptance of such moneys should operate as a release of such em- 
ploye’s claim against said railroad company for damages because 
of such injury, construed, and held, (1) that such contract of an 
employe did not lack consideration to support it; (2) that the 
promise made by the employe to the relief department for the 
benefit of the railroad company was available to the latter as a 
cause of action or defense; (3) that such contract was not con- 
trary to public policy; (4) that the effect of such contract was not 
to enable the railroad company to exonerate itself by contract 
from liability for the negligence of itself or servants; (5) that the 
employe did not waive his right of action ‘agaiust the railroad 
company, in case he should be injured by its negligence, by the 
execution of the contract; (6) that it is not the execution of the 
contract that estops the injured employe, but his acceptance of 
moneys from the relief department on account of his injury after 
his cause of action against the railroad on account thereof arises. 
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The doctrine announced in the second paragraph of the syllabus 
to the opinion in the case of Chicago, B. d Q. R. Co. v. Bell, 44 Neb., 
44, approved and followed. : 


Error from the district court of Jefferson county. 
Tried below before BusH, J. Reversed. 


The opinion contains a statement of the case. 


J. W. Deweese, for plaintiff in error: 


A foreign freight car tendered for shipment is personal 
property, and a railroad company is required to receive 
it and haul it the same as any other freight. (Peoria € 
P.U.R. Co. v. Chicago, R. I. & P. R. Co., 109 Tl., 137.) 

The brakeman assumed the risk of injury from coupling 
cars coming from another road and having coupling ap- 
paratus different from the ordinary car. It was the duty 
of the company to receive the car. Negligence of a car- 
rier cannot be predicated upon the performance of a duty 
required by law. (Zhomas v. Missouri P. Ie. Co., 53 Am. & 
Eng. R. Cas. [Mo.], 146; Michigan C. R. Co. v. Smithson, 45 
Mich., 214; Baldwin v. Chicago, R. I. & P. R. Co., 50 Ta, 
680; Hast Tennessee, V.& G. R. Co. v. Turvaville, 12 So. Rep. 
[Ala], 64; Wchler v. Schwenk, 22 Atl. Rep. [Pa.], 911; Titus 
v. Bradford, B. & K. Rk. Co., 20 Atl. Rep. [Pa.], 517; J'oledo, 
W. & W. R. Co. v. Black, 88 T., 114; Kohn v. MeNulta, 147 
U.S., 240; Jndianapolis, B.& W. R. Co. v. Flanigan, 77 IU., 
365; Hathaway v. Michigan C. R. Co., 51 Mich., 2538; Atchi- 
son, T.& 8. F. R. Co. v. Meyers, 76 Fed. Rep., 443; Tuttle v. 
Detroit, G. H. é M. R. Co., 122 U.S., 189; Ladd v. New Bed- 
ford R. Co., 119 Mass., 412; Northern P. R. Co. v. Blake, 
63 Fed. Rep., 45; Kelly v. Wisconsin C. R. Co., 23 N. W. 
Rep. [Wis.], 890; Darracutts v. Chesapeake & O. R. Co., 
28. E. Rep. [Va.], 518; Menominee River 8. & D. Co. v. 
Milwaukee & N. R. Co., 65 N. W. Rep. [Wis.], 176; Pitts- 
burgh & L. H. R. Co. v. Henley, 29 N. E. Rep. [0.], 575; 
Norfolk & W. R. Co. v. Brown, 22 8. E. Rep. [Va.], 496.) 

It was not the carrier’s duty to warn an experienced 
employe. (Yeager v. Burlington, C. R. & N.Y. R. Co., 61 N 
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W. Rep. [Ia.], 215; Secord v. Chicago & M. L. 8. I. Co., 65 
N. W. Rep. [Mich.], 550.) 

The contract under which the brakeman accepted bene- 
fits from the Burlington Voluntary Relief Department 
and released the railroad company from liability for 
damages is valid and binding, and prevents him from 
recovering in this action. (Chicago, B. & Q. R. Co. v. Wy- 
more, 40 Neb., 645; Burlington Voluntary Relief Department 
v. White, 41 Neb., 547; Shaver v. Pennsylvania R. Co., T1 
Fed. Rep., 931; Johnson v. Philadelpua & KR. R. Co., 29 Atl. 
Rep. [Pa.], 854; Graft v. Baltimore & O. R. Co., 8 Ati. Rep. 
[Pa.], 206; Spitze v. Baltimore & O. R. Co., 23 Atl. Rep. 
[Md.], 307; Owens v. Baltimore & O. R. Co., 35 Fed. Rep., 
718; Black v. Baltimore & O. I. Co., 36 Fed. Rep., 655; 
Fuller v. Baltimore & O. HE. R. Ass'n, 10 Atl. Rep. [Md.], 
237; Kinney v. Baltimore & O. H. BR. Ass’n, 53 Am. & Eng. 
R. Cas. [W. Va.], 34; Donald v. Chicago, B. € Q. R. Co., 
61 N. W. Rep. [Ia.], 971; Leas v. Pacific R.. Co., 37 N. E. 
Rep. [Ind.], 423.) 


A. W. Agee, also for plaintiff in error. 


W. H. Woodward, contra: 


A brakeman in coupling cars has a right to assume that 
they are in good and safe condition, and it is not contribu- 
tory negligence for him to run in between the cars with- 
out stopping to examine whether the drawheads are 
proper or not. (King v. Ohio KR. I. Co., 8 Am. & Eng. R. 
Cas. [U. 8. C. ©. Dist. of Ind.], 119.) 

It is negligence to receive a dangerous foreign car, 
though sound in construction. (Gottlieb v. New York, L. 
E. & W. R. Co., 24 Am. & Eng. R. Cas. [N. Y.], 422; Mackin 
v. Boston & A. R. Co., 135 Mass., 201.) 

A railroad company cannot escape responsibility from 
defective carriages ‘by borrowing them from another. 
(Jetter v. New York & H. R. R. Co., 2 Abb. [N. Y.], 458.) 

A brakeman who knows nothing of the danger of coup- 
ling cars having double deadwoods, and who has but a 
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few seconds to observe and act, is not negligent, as a mat- 
ter of law, in not noticing that double deadwoods would 
meet and injure him. (Ieynolds v. Boston & M. R. Co., 53 
Am. & Eng. R. Cas. [Vt.], 178.) 

A railroad company is liable for injuries to a brakeman 
crushed between cars, unprovided with bumpers, which 
he was suddenly called upon to couple without previous 
information as to their condition. (Mason v. Richmond & 
D. R. Co., 53 Am. & Eng. R. Cas. [N. Car.], 183; O'Hare v. 
Chicago & A. R. Co., 95 Mo., 662.) 

A master is required to exercise ordinary care to make 
the service reasonably safe. (Abel v. President D. & H.C. 
Co., 128 N. Y., 662; AfcCovern v. Central V. R. Co., 123 N. 
Y., 280; Dorsey v. Phillips & C. C. Co., 42 Wis., 597.) 

A danger unknown to the servant, arising from a 
breach of duty of the master, is actionable where injury 
results, and such danger is not a risk of employment. 
(King v. Ohio R. Co., 14 Fed. Rep., 277; Gibson v. Pacifie 
FR. Co., 46 Mo., 170; Wuhn v. Missouri P. R. Co., 92 Mo., 440; 
Baltimore & O. C. R. Co. v. Rowan, 104 Ind., 88; Washington 
& G. R. Co. v. McDade, 185 U. S., 554; Goodrich v. New 
York 0. & H. R. R. Co., 116 N. Y., 398; Lonisrille, N. A. & C. 
RCo. v. Frawley, 110 Ind., 18; Coates v. Boston & M. R. Co., 
153 Mass., 297; Thonipson v. Chicago, M. & St. P. R. Co., 14 
Fed. Rep., 564; Wheeler v. Wason Al fq. Co., 185 Mass., 294; 
Smith v. Oxford T. Co., 42 N. J. Law, 467; Baltimore & O. R. 
Co. v. Baugh, 8 Am. R. R. & Cor. Cas. [U. 8.], 198.) 

A common carrier cannot, by contract or otherwise, 
limit its liability for negligence. (Smith v. North 
Carolina R. Co., 64 N. Car., 235; Railway Co. v. Spangler, 
44 0. St., 471; Kansas P. Rh. Co. v. Peavy, 29 Kan., 169; 
Little Rock & Ft. S. R. Co. v. Hubanks, 48 Ark., 460; Memphis 
& C. R. Co. v. Jones, 2 Head. [Tenn.], 517; Roesner v. Her- 
man, 10 Biss. [U. S.], 486.) 


HaRRISON, J. 


The defendant in error instituted this action in the dis- 
trict court of Jefferson county to recover damages alleged 
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to have resulted from injuries received by him in an at- 
tempt to couple together two freight cars of a company 
other than the plaintiff in error, which were being, or to 
to be, transported over the line of road or a portion thereof 
of the plaintiff in error, and which had on them what were 
known as double deadwoods or buffers. These double 
deadwoods were of pieces of timber faced with iron, at- 
tached on each side of the draw-bar, and extended out 
from the car as far as the draw-bar, so that they were 
flush with the end or head of the draw-bar into which the 
coupling-link was to be inserted in making the coupling. 
The defendant in error’s right hand was caught between 
the deadwoods and so bruised and mashed that amputa- 
tion thereof was thought necessary and was performed. 
Defendant in error was awarded a verdict and judgment 
in the district court, and the conipany has prosecuted 
error proceedings to this court. 

The main allegations of the petition filed for defend- 
ant in error were, in substance, that cars equipped with 
double deadwoods were so difficult to couple, and the 
act of coupling them so dangerous to persons undertaking 
it, that it was negligence for the company to receive them 
for transportation on its road; that having received them, 
it was the duty of the company, when it called on the de- 
fendant in error to couple them, to notify him of the 
peculiarity of the construction of the cars and direct his 
attention to the double deadwoods; that the failure to 
give such notice was actionable negligence; also that it 
was the duty of the company to furnish him with a 
coupling-knife, in use for making couplings of cars having 
double deadwoods, with which to make the coupling; 
that this was not done, which was negligence on the part 
of the company, which rendered it liable for the conse- 
quent injuries to defendant in error. The double dead- 
woods were referred to and described as follows: “These 
two freight cars aforesaid had attached to them, where 
the coupling was made, what is known by railroad men 
as ‘man-killers’ or deadwoods, described as follows: The 
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thickness and depth of said ‘man-killers’ and deadwoods 
are each about six inches, the width of each about nine 
inches, and the height or length of each is about sixteen 
or eighteen inches, and the width of the draw-bar is about 
ten inches, making the width from outer edge to outer 
edge of said ‘man-killers’ about three feet. The height 
or depth of the draw-bar is about eight inches, making 
the heighth or depth of said ‘man-killers’ about sixteen 
or eighteen inches.” 

The answer of the company admitted that defendant 
in error was injured at the time, place, and in the manner 
alleged, but of the extent of the injuries alleged a want 
of knowledge, and demanded proof, and joined issues as 
to all the other material facts pleaded in the petition. It 
was affirmatively stated in the answer, in substance, that 
cars equipped with double deadwoods were reasonably 
safe, and had been in use for many years on many lines 
of railroad engaged in interstate transportation; that the 
two cars which the defendant in error attempted to 
couple together were tendered to and received by the 
plaintiff in error in. the regular course of the business of 
interstate shipments, and that it was compelled to ac- 
cept and transport them over its line of road; “that the 
situation and use of the double deadwoods on these cars 
was plain to be seen, and the defendant alleges that what- 
ever injury the plaintiff sustained at said time and place 
said injury was caused by his own carelessness and negli- 
gence and without any fault of this defendant.” As a 
further defense it was stated that there had been organ- 
ized and was in existence what was called and known as 
the “Burlington Voluntary Relief Department,” of which 
the defendant in error was a member, and on account of 
such membership was entitled to certain benefits or pay- 
ments, in the way of support and maintenance while in- 
jured or sick at any time during his employment by 
plaintiff in error; that the company had guarantied the 
funds necessary, if any, over and above the regular stated 
contributions of members to pay all calls on the funds to 
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meet their designated purposes. (For an extended state- 
ment of the plan of this relief department see Chicago, B. 
& Q. R. Co. v. Bell, 44 Neb., 44.) 

It was further pleaded in this connection: “That in be- 
coming a member of said association, in consideration of 
the defendant company agreeing to guaranty the neces- 
sary funds for the payment of the expenses of the relief 
department, and of the dues and claims arising on ac- 
count of such membership, the plaintiff contracted to and 
with the said association and company to release the said 
railroad company from all liability on account of any 
accident where the plaintiff accepted benefits due to him 
by reason of such accident and on account of his member- 
ship in said association, specifying in his application for 
’ membership as follows: 

“<T also agree that in consideration of the amounts 
paid and to be paid by said company for the maintenance 
of the relief department, the acceptance of benefits from 
the said relief fund for injury or death shall operate as 
a release and satisfaction of all claims for damages 
against said company arising from such injury or death, 
which would be made by me or ny legal representatives.’ 

“That shortly after the injury to the plaintiff, he made 
application to the said relief department for the benefits 
accruing to him on account of his disability resulting 
from said injury, and he was duly paid the full amount 
of benefits accruing to him on account of his membership 
in said relief department for such disability, from month 
to month, in accordance with his contract of membership, 
and he received the said the money as benefits accruing 
to him on account of his membership in said relief de- 
partment, which money was paid by the defeudant com- 
pany on account of its guaranty for the furnishing of the 
necessary funds; that at said time, and prior thereto, the 
relief department funds fell far short of the amount neces- 
sary to satisfy the claims justly due to various sick and 
injured employes, on account of their membership in said 
relief department; and the defendant railroad company 
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furnished the money for carrying out the terms and con- 
ditions of the relief department benefits, in accordance 
with the contract with the plaintiff, as well as the other 
employes who were members in said department; the 
exact amount paid by the railroad company for such 
period the defendant is not at this moment advised.” 
The aggregate or total of the sums paid to defendant in 
error was also stated. . 

In a reply the defendant in error denied all new matter 
set up in the answer; admitted the existence of the relief 
department, his membership in the same, and his recep- 
tion of benefits after he was injured. Of the amount re- 
ceived he was not advised and could not definitely state, 
and among the reasons why this receiving the payment 
should not bar him of this action, it was pleaded that 
“plaintiff further alleges the fact to be that before he 
could engage in the services of said company he was re- 
quired and compelled to join said Burlington Voluntary 
Relief Department and become a regular member 
thereof.” 

At the first offer of evidence, an objection to the in- 
troduction of any was interposed for the company on 
the ground that the petition was insufficient,—did not 
state a cause of action. This was overruled, and such 
action of the trial court is of the errors asigned and pre- 
sented. When objection is made, during a trial, that the 
petition is defective, in that it does not state a cause of 
action, the pleading will be liberally construed and, if 
possible, sustained. (Marvin v. Weider, 31 Neb., 774.) 
Read and interpreted within the foregoing rule, the peti- 
tion stated a cause of action in that it raised a question 
of whether a coupling-knife should have been furnished 
to defendant in error to use when called on to couple cars 
on which there were double buffers; also, whether or not 
the equipment of cars with double deadwoods made the 
act of coupling so dangerous as to constitute it negligence 
per se to have them on the line of road or to receive them. 
and maneeer them, as to all the employes who were re- 
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quired to couple them together while they were in transit; 
and further, whether the company had been negligent 
in not notifying defendant in error of the presence of 
these cars and the difference in construction in regard 
to buffers from those in general use on its line. 

There were assignments of error which make necessary 
an examination of the evidence in connection with the 
allegations of the pleadings in the light of the rules of 
law applicable to the points and questions raised, and 
which have been discussed by counsel. This we will now 
attempt to do. The first question which it seems proper 
to notice in regular order is, what was the duty of the 
railroad company in regard to the reception for transpor- 
tation of the cars of other lines tendered to it for such 
purpose? In some states this matter has been regulated 
by constitutional provision, in others by statute, and in 
others been held to be a part of the duty of a railroad as 
a carrier. It was said on this subject in the decision in 
the case of Louisville € N. R. Co. v. Boland, 11 So. Rep. 
[Ala.], 667: “It may be said it is a matter of common 
knowledge that the demands and exigencies of commerce 
require in the transportation of freight that the cars of 
one company shall be hauled over the road of another, 
and that, in order to meet this demand, the gauge of the 
tracks of the great trunk lines have been made uniform. 
This necessity has been recognized and provided for by 
statute in many of the states, including Alabama. Sec- 
tion 21 of article 14 of the constitution, and section 1165 
of the Code of 1886, carrying the same into effect, make 
it mandatory on railroads, when required, to transport 
or draw over its line the passengers, freight, or cars of 
any intersecting or connecting road, on reasonable terms, 
provided such cars are adapted to the gauge of its track, 
are sufficiently strong, and otherwise in proper condition 
for safe transportation.” In the opinion, written by 
Cooley, J., in the case of Michigan C. R. Co. v. Smithson, 
7 N. W. Rep. [Mich.], 791, is the following statement: 
“The primary fact that must rule this controversy is that 
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the Michigan Central Railroad Company is compelled to 
receive and transport over its road all the varieties of 
freight cars which are offered to it for the purpose and 
which are upon wheels adapted to its gauge. It is com- 
pelled to do so, first, because the necessities of commerce 
demand it. It cannot and would not be tolerated that 
cars loaded at New York for San Francisco, or at Boston 
for Chicago, should have their freight transferred from 
one car to another whenever they passed upon another 
road. Time would be lost, expense increased, injuries to 
freight made more numerous, and no corresponding ad- 
vantage accrue to anyone. It is compelled to do so, sec- 
ond, by its own interest. To attempt to stop every car 
offered to it at its termini, that the freight might be trans- 
ferred to its own vehicles, would be to drive away from its 
line a large portion of its traffic, and compel it to rely 
upon a local business for which it must increase its 
charges to make up if possible for what it would lose. 
But third, the statute itself requires it. It is provided 
by General Laws, 1873, p. 99, that ‘every corporation own- 
ing a road in use shall, at reasonable times and for a 
reasonable compensation, draw over the same the mer- 
chandise and cars of any other corporation.’ The neces- 
sities of commerce require this with such imperative force - 
that there could scarcely be a more flagrant breach of 
corporate duty than would be a refusal to obey this law; 
and the interference of the state to punish could hardly 
fail to be speedy and effectual.” 

In the case of Thomas v. Missouri P. R. Co., 18 8. W. 
Rep. [Mo.], 980, it was observed: “Now, as to the second 
point proposed for discussion: The constitution of this 
state declares (art. 12, sec. 13): ‘Every railroad company 
shall have the right, with its road, to intersect, connect 
with, or cross any other railroad, and shall receive and 
transport each other’s passengers, tonnage, and cars, 
loaded or empty, without delay or discrimination.’ And 
section 2626, Revised Statutes, 1889, is but a legislative 
declaration of the same mandate. It will be observed 
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that this language is mandatory. Under its terms it be- 
comes the imperative duty of every railway company in 
the state to ‘receive and transport each other’s passen- 
gers, tonnage, and cars, loaded or empty, without delay 
or discrimination.’ Of course, this language, under the 
operation of a familiar principle, is to receive a reason- 
able construction, and such construction would obviously 
exclude damaged cars and cars out of repair, but not 
those whose construction or coupling apparatus differs 
from those belonging to or operated by the defendant 
company. Now, negligence is the result of a failure to 
perform a duty. From this premise.it follows that no 
course of conduct can justly be termed ‘negligent’ which 
results from a simple performance of a duty enjoined by 
law, to-wit, the reception and transportation of cars from 
other roads.” In Iowa, where a statutory provision pre- 
vailed, a similar ruling has been made. It was said: “It 
must be borne in mind that the question is whether it is 
negligence for the defendant to receive and transport cars 
of other roads in general use, and in the ordinary course 
of business, which are not constructed with the most ap- 
proved appliances. Public policy has some bearing on 
this proposition. It is undoubtedly of great importance 
to the trade and commerce of the country that a car once 
loaded should go through to its destination without 
breaking bulk. It is unnecessary, it is believed, to en- 
large on this point, as its importance will be readily ac- 
knowledged. Suppose, then, the Union Pacific Railroad 
Company should deliver a car constructed as these were 
to the defendant, which was loaded with merchandise 
destined for New York, and as provided in the Code, sec- 
tion 1292, and in strict accord therewith request the de- 
fendant to transport the same, would the defendant be 
bound to receive such car, and for a refusal would it be 
liable in damages, the only ground of refusal being that 
it was dangerous to its employes to transport such a car; 
while, on the other hand, it would be shown that cars so 
constructed were in use on all other roads. It is sufficient 
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to say that it admits of great doubt whether such a de- 
fense should be permitted to prevail.” (Baldwin v. Chi- 
cago, k. I. & P. BR. Co., 50 Ta., 680.) A like doctrine has 
been announced in Illinois, without statutory provision. 
(See Indianapolis, B. dW. R. Co. v. Flanigan, 77 Tih, 365; 
Toledo, W. & W. R. Co. v. Black, 88 Tll., 112.) “Even in 
the absence of any statute or special contract, regulating 
the terms of receiving and drawing such cars, the defend- 
ant was bound, as a common carrier, to receive and draw 
them.” (Mackin v. Boston & A. R. Co., 1385 Mass., 201; 
Vermont & M. BR. Co. v. Fitchburg R. Co., 14 Allen [Mass.], 
462.) 

In section 4, article 11, of our constitution it is pro- 
vided: “Railways heretofore constructed, or that may 
hereafter be constructed in this state, are hereby declared 
public highways, and shall be free to all persons for the 
transportation of their persons and property thereon, 
under such regulations as may be prescribed by law.” 
This constitutional provision, giving it a fair and reason- 
able construction, is broad enough to include the trans- 
portation of cars of one company over the line of another, 
and cast the duty on a railroad, when cars of another 
road are tendered, of receiving and transporting them 
where the gauge is suitable, and the cars offered are not 
defective, out of repair, or of such construction in whole 
or in any particular as to be unreasonably dangerous to 
those who might be obliged to work on or to handle them. 
(See Peoria & P. U. R. Co. v. Chicago, KR. I. & P. R. Co., 109 
Jll., 135.) Moreover, aside from the constitutional re- 
quirement, we think on principle it must be said that 
railroads, as common carriers, must receive and transport 
cars of other roads, when tendered under proper condi- 
tions. (Vermont & M. R. Co. v. Fitchburg R. Co., supra; 
Mackin v. Boston & A. R. Co., supra; Indianapolis, B. & W. 
R. Co. v. Flanigan, supra; Toledo, W. & W. R. Co. v. Black, 
supra.) It was not claimed that these cars were defect- 
ive, or that they were not in good repair. One branch 
of the complaint was that the receiving and transporting 
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of cars having attached to them double buffers consti- 
tuted negligence. Ifar the greater number of freight cars 
belonging to and in daily use on the western railroads, 
and in this state, have on them what are known as “single 
deadwoods” on each end of a car, and immediately above 
the draw-bar attached horizontally, a block or piece of 
timber about two feet in length, about four inches thick, 
and four or five inches in height. On these the draw-bars 
extend beyond the deadwoods several inches, and when 
the cars are to be coupled the draw-bars are expected to 
meet as the one car is pushed np to the other, and bear 
the immediate effect of the consequent shock. Ifa draw- 
bar is weak or out of repair, and gives way when a coup- 
ling is being made, or if for some reason the draw-bars 
do not strike, bnt pass each other as they sometimes do, 
with the single buffers there is danger to the life of the 
employe engaged in effecting the coupling. 

The evidence in this case disclosed that in coupling 
cars having double deadwoods there was more hazard 
to the arm and hand than in performing the same work 
with those having single buffers; that the double buffers 
furnished greater security to life than the single; also 
that coupling cars by hand by the use of the link and pin, 
whether equipped with single buffers or double dead- 
woods, is at best a hazardous undertaking, and one which 
requires care. It was further shown that freight cars 
with double buffers, similar in construction to the ones 
on these cars, were in general use by some of the long 
lines of railway and freight lines, and it was not shown 
that they have been discarded or prohibited by any. The 
defendant in error was about twenty-seven years old at 
the time he was injured, and had been “railroading” some 
six or seven years; had worked on several different rail- 
roads, also as a switchman in the “terminal” yard at Kan- 
gas City; had heard of cars with double deadwoods; did 
not remember to have seen or worked on or about any 
such cars; had heard the double deadwoods called “man- 
killers;” knew that they were carried over any and all 
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railroads of the country. It appears that there is to the 
draw-bar ordinarily used on freight cars what is called a 
head,—“‘the draw-head.” This is at the end distant from 
the car, and is hollow, to allow the insertion of the link, 
which is used to connect the cars. A few inches back 
toward the car the draw-bar has a hole through it, into 
which fits a pin, which extends down through the draw- 
bar and link, thus effecting the coupling. It appears that 
frequently, when cars are to be coupled, the pin is “set” 
in such manner and position in or on the draw-bar of one 
of the cars to be coupled that when the cars are brought 
together the jar which results when the ends of the draw- 
bars strike causes the pin to drop into place and finish the 
coupling. About 8 o’clock, in the evening of October 15, 
1891, in Woodlawn, a station in this state, on the line of 
the plaintiff in error, the defendant in error attempted. 
to couple the two cars on which were the double dead- 
woods. They were on aside track or switch, and one had 
been attached to the train of cars, at the head end of 
which was the engine. The defendant in error states 
that he stepped up to the detached one and set the pin, 
preparatory to coupling, gave the signal to the engineer 
to “back up,”—the cars were at the time about fifteen feet 
apart,—and when they were brought together his hand, 
with which he had raised and directed the link in its 
proper direction, was caught between the buffers and 
mashed. In this connection, we will call attention to 
portions of the evidence which have a bearing on the ques- 
tion of the care which was exercised by defendant in error 
at the time he received the injury. He stated that he 
went to the car and set the pin, and we will now quote 
from the evidence: 

Q. Describe it. 

A. I set it in the hole so when the link came in it shook 
the pin down through the link. 

Q. This draw-bar is between the deadwoods? 

A. Yes, sir. 

Q. You was on the outside about even with the dead- 
woods? 
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"A. Yes. 

Q. Now, then, you went there, did you, with the pin in 
your hands when you went between them? 

A. I set the pin. 

Q. Did you take the pin in with you? | 

A. No, sir. 

Q. The pin was in the draw-bar? 

A. I think so, or else on the deadwood. 

Q. How did you manage to set the pin in the hole 
through the draw-bar? 

A. ITreached over the top and set it. 

Q. You reached over the deadwood? 

‘A. If you come to the end. of the car you can see on the 
face of the draw-bar to set your pin. 

Q. You stepped in there by the side of the draw-head 
and took up the pin and set it in the hole? 

. Yes, sir. 

. Could you see where you was putting the pin? 

. Yes, sir. 

. You could see the end of the draw-bar? 

. Yes, sir. 

. Did you hold your lantern where you could see it? 

. Yes, sir. 

. And these deadwoods, too? 

. 1 don’t remember of seeing the deadwoods; I wasn’t 
looking for them. 

Q. You didn’t pay any attention to see whether they 
were there or not? 

A. No, sir. 

And further on this subject: 

Q. You set the pin in this Pa Onany car before ie 
others began to move back? 

A. Yes, sir. 

Q. So you went in there by the stationary car and fixed 
your pin in the hole in the draw-head between these two 
deadwoods before you signaled to the engineer to 
back up? 

A. Yes, sir. 


rPOPOPOoOPoOp 


Vou. 51] JANUARY TERM, 1897. 457 


Chicago, B. & Q. R. Co. v. Curtis. 


Q. After doing that you signaled him to back up? 

A. Yes, sir. 

Q. When he backed up what did you do? 

A. I stepped up to this car and took hold of the rod 
for a hand hold. 

Q. With your left hand? 

A. Yes, sir; the lantern was in my left hand. 

Q. With your back to the moving train? 

A. Yes, sir; my back or side. I don’t know which you 
want it. It wouldn’t be exactly my back. I was stand- 
ing in this shape. 

Q. You say you would be standing angling toward the 
car that was approaching, your back toward that car and’ 
face toward the drawhead of the stationary car? 

A. Yes, sir. 

Q. As it came back you caught the link with your 
hand? 

A. Yes, sir. 

Q. What did you do? 

A. I held it until I thought it was close enough to go 
in the draw-bar and then I took my hand out, but didn’t 
get it out quick enough. 

On page 20 plaintiff is asked: 

Q. Did you look to see what kind of a car you coupled? 
anything about it, what kind of a coupling it was? 

A. No, sir; that wasn’t my business. 

Q. That wasn’t your business? 

A. No, sir. 

Q. You didn’t pay any attention to the kind of car you 
were going to couple? 

A. No, sir. 

Q. You paid no attention as to what kind of a draw-bar 
or deadwood the car had? 

A. No more than to see that they were there; to see 
that the pin and link was there. 

Q. You saw that, did you? 

A. Yes, sir. 

Q. Further than that you didn’t pay any attention to 
it, you say? 
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A. No, sir; I didn’t. 

Q. You paid no attention to the kind of deadwoods, 
whether it was a foreign car or whether it was a St. Joe 
or C.,-B. & Q. car? 

A. I paid no attention to that at all. 

As we have hereinbefore concluded, it was the duty of 
the company to receive and transport these “foreign 
cars.” They were not shown to be faulty, or out of re- 
pair, nor was it shown that the deadwoods with which 
they were equipped were unsuited to the purpose for 
which they were intended or made, nor that they were 
unreasonably unsafe or hazardous. From which we must 
conclude that it was not negligence in the company to re- 
ceive them and haul them over its road. The question of 
whether it is an act of negligence for a railway company 
to receive and draw cars of another company, which have 
on them double buffers, while its own cars have or are 
equipped with a different pattern of deadwoods, has been 
considered in a number of cases, and almost without ex- 
ception it has been held not to constitute negligence. 
(Pittsburg & L. EL. R. Co. v. Henly, 48 O. St., 608; Michigan 
C. R. Co. v. Smithson, 45 Mich., 212; Hathaway v. Michigan. 
C. R. Co., 51 Mich., 253; Indianapolis, B. d W. R. Co. v. 
Flamgan, 77 111., 365; Baldwin v. Chicago, R. I. & P. R. Co., 
50 Ia., 680; Kohn v. McNulta, 18 Sup. Ct. Rep., 298.) 

It is a well settled rule that it is the duty of an 
employer to exercise due care for those in his employ- 
ment, and not subject them to hazards or dangers by his 
negligence. It is also well established that one entering 
into the employment of another assumes the risks ordi- 
narily incident to the employment, including such as are 
open, apparent, or obvious, or should be to a person of the 
experience and understanding of the employe. The dif- 
ference in the danger in coupling cars having double 
buffers and those having single, is one of degree, and the 
extra hazard requires a greater degree of care. We have 
been furnished, in the record, with a photograph, which 
is said to bea fair representation of the deadwoods on the 
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cars which the defendant in error tried to couple, and it 
is very apparent that if a person should approach a car, 
on which was such an appliance, to do work which re- 
quired that he place an iron pin in a hole in the draw-bar 
situated between the timbers of the deadwood, it would 
be almost an impossibility for him to do so without notic- 
ing the construction of the deadwood, unless he was at the 
time very careless and unobservaut. Furthermore, de- 
fendant in error, with his six or seven years’ experience 
as a railroad man, knew or must be charged with notice, 
that cars similar to these were passing back and forth 
acro:s the country, on any and all the lines of 1ailroad, and 
that he might be called upon to work on or about one at 
any time, and must take the necessary care and thought 
to do so safely; and if it could not be done by the exercise 
of due care, to refuse to do the task, for no one can or will 
be called upon to perform an impossible task, or one 
which cannot be safely performed, if proper care and at- 
tention be exercised. 

In the opinion in the case of Michigan C. R. Co. v. Smith- 
son, supra, Wherein the action was predicated on an in- 
jury to the hand of an employe of the company, which oc- 
curred while he was engaged in an attempt to couple a 
car which belonged to another company, then being 
hauled over the road, and which had double deadwoods, 
it was stated: “But we have had produced for our inspec- 
tion on the argument a model of the double deadwoods 
which caused the injury, and it seems impossible to give 
to the coupler any better or more effectual notification 
of their presence, and of the difference from those belong- 
ing to the defendants than their very form necessarily 
gives of itself. The difference is very marked and strik- 
ing, and it is quite impossible to couple the double dead- 
woods or to approach them for the purpose with any de- 
gree of attention without observing it. This is so 
whether the coupling is done in the daytime or night- 
time; for in the night every switchman has his lantern 
with him, or should have it on all occasions. If, there- 


460 NEBRASKA REPORTS. [ Vou. 51 


Chicago, B. & Q. R. Co. v. Curtis. 


fore, a switchman were to declare that he had attempted 
to couple the double deadwoods without noticing how 
they differed from the cars of defendant, the conclusion 
would be inevitable that he had gone heedlessly in the 
performance of a duty requiring great care, and that he 
lad not allowed his eyes to inform him what was before 
him. Moreover the business of the road was of itself a 
notification that many differences requiring attention in 
coupling were to be encountered by the switchmen and 
brakemen. The Michigan Central is a great common way 
for the cars of all the railroad companies of the country, 
and every man in the employ of the defendant, if he has 
ordinary intelligence, is perfectly cognizant of the fact. 
He knows, too, that the cars of the several railroad and 
transportation companies differ, and that at one time or 
another all these differences may appear in the cars he 
may be called upon to couple or uncouple. Every train is 
likely to have several kinds, and he cannot assume as he 
passes from one to another that the two will be alike; 
much less that the whole train will be. To notify him 
‘specially of the differences would not only be troublesome 
and expensive, and oftentimes, as above explained, con- 
fusing, but it would be a work of supererogation; for 
any man capable intelligently of performing the duty 
would be no wiser after the notice than before; and a 
man who would not heed the information the very nature 
and course of the business would impart to him, would 
be protected by no notice. The best notice is that which 
aman must of necessity see and which cannot confuse or 
mislead him; he needs no printed placard to announce a 
precipice when he stands before it.” 

In Hathaway v. Michigan C. R. Co., supra, another case 
in which the facts were similar to the circumstances in 
the case at bar, it was said: “In this case the danger con- 
sisted in the brakeman being caught between the two 
deadwoods as they came together. The deadwoods were 
in plain sight; they were really the most prominent ob- 
jects on the end of the cars. The plaintiff had full oppor- 
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tunity of examining the one by which he stood some 
moments before the cars came together. Its size, shape, 
and the location of the draw-bar were before him. He 
had only to look at it to be informed of any peril surround- 
ing it. The moving car at a distance of 20 feet, with 
its deadwood and draw-bar in plain view, slowly- ap- 
proached the one where the plaintiff was standing. It 
does not appear there was any hurry about the business. 
How could the plaintiff have been better warned? Cer- 
tainly he knew the car was coming, and could see the 
deadwoods and draw-bar thereon as well as if he had 
made the coupling a thousand times before. He could 
not fail to see if he looked at all. It was no special risk 
to which he was subjected, but it was common to all that 
class of cars going daily over the defendant’s road, and 
of which the plaintiff had had, for nearly a week, at least, 
the opportunity of knowing, whether he availed himself 
of it or not. The risk in making that coupling was in- 
cident to the service the plaintiff had voluntarily engaged 
in,—one of which, from the very nature of the business, 
he must, under the circumstances, have been cognizant; 
and no other or better notice of which could be possibly 
given than that which the plaintiff had as he stood there 
and saw the two cars, with the deadwoods approaching 
each other; and no amount of experience could further 
or better warn the plaintiff of the dangers then before 
him in making the unfortunate coupling. * * * The 
plaintiff had full opportunity to see and examine the cars 
from which he received his injury, and all the peculiari- 
ties of the double deadwoods, if there were any, and the 
differences between them and the deadwoods upon the 
Michigan Central cars, had he looked at them; they were 
in the very train in which he was injured. He might 
have seen that the draw-bars of the cars he was injured 
by projected little, if any, beyond the faces of the dead- 
woods; that to place his arm between the approaching 
blocks would inevitably result in injury; and that the 
way to make the coupling safely was to keep his arm 
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above or below the deadwoods. All these things were 
before him, and it was the simplest of all his duties to 
look at them. No youthful inexperience can be offered 
as an excuse for his failing so to do; and his failure to 
use his lantern and make such observations, under the 
undisputed facts and circumstances disclosed in this rec- 
ord, shows unmistakably a degree of negligence on the 
part of the plaintiff which very largely contributed, if 
not wholly, to the injury complained of.” 

In Thomas v. Missouri P. R. Co., supra, we find the fol- 
lowing: “The occasional or frequent use of such cars on 
any road, in the ordinary course of business, is one of the 
ordinary risks an employe assumes. IIe knows, ‘or is 
bound to know, that cars from other roads are being con- 
stantly hauled over the road whose employe he is. The 
most ordinary observation will teach him this. He must 
know these cars may be differently constructed.” 

In the opinion in the case of Kohn v. McNulta, supra, 
written by Mr. Justice Brewer, it was stated: “It is not 
pretended that these cars were out of repair, or in a de- 
fective condition, but simply that they were constructed 
differently from the Wabash cars, in that they had double 
deadwoods or bumpers of unusual length, to protect the 
draw-bars. But all this was obvious to ‘even a passing 
glance, and the risk which there was in coupling such 
cars was apparent. It required no special skill or knowl: 
edge to detect it. The intervenor was no boy, placed by 
the employer in a position of undisclosed danger, but a 
mature man, doing the ordinary work which he had en- 
gaged to do, and whose risks in this respect were obvious 
to anyone. Under those circumstances he assumed the 
risk of such an accident as this, and no negligence can be 
imputed to the employer. (Z'uttle v. Railway Co., 122 
U.8., 189; 7 Sup. Ct. Rep., 116; Ladd v. Railroad Co., 119 
Mass., 412.)” 

We must conclude that the company was not negligent 
in receiving and hauling these cars over its road, and that 
the risks incident to the coupling were assumed by the 
defendant in error. 
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There was some evidence in regard to a coupling-knife 
and its use on some roads, but there was not evidence 
sufficient to sustain a finding that the knife was necessary 
for such couplings as was the one attempted by defend- 
ant in error, or that a failure to furnish the knife was an 
act of negligence which rendered or tended to make 
plaintiff in error liable for the injury on which this suit 
is based. It is possible that facts might be shown 
which would lend force to the position taken in this 
branch of the case, but they are not in the record before 
us. (athaway v. Michigan C. R. Co., supra.) 

We will now turn our attention to the examination of 
the question herein presented, relative to the relief de- 
partment in regard to the claim that the contract by 
which the party injured becomes entitled to benefits, if he 
chooses to take them, is invalid and incapable of enforce- 
ment. The question here raised was considered by this 
court in the case of Chicago, B. € Q. R. Co. v. Bell, reported 
in 44 Neb., 44, and the contract held to be a valid one. 
We have been furnished with no reasons which seem 
sufficient to call for a reversal of the views then adopted 
and announced; hence, we will again approve them 
herein. (See, also, on this point, Shaver v. Pennsylvania 
R. Co., T1 Fed. Rep., 931; Johnson v. Pennsylvama R. Co., 
29 Atl. Rep. [Pa.], 854; Owens v. Baltimore & O. R. Co., 35 
Fed. Rep., 718; Black v. Baltimore & O. R. Co., 36 Fed. 
Rep., 655; Donald v. Chicago, B. & Q. R. Co., 61 N. W. Rep. 
[Ia.], 971; Leas v. Pennsylvania R, Co., 87 N. E. Rep. [Ind.], 
428; Ringle v. Pennsylvania R. Co., 30 Atl. Rep. [Pa.], 492; 
Pittsburgh, 0. C. & St. L. R. Co. v. Cox, 45 N. E. Rep. [0.], 
641.) As we have hereinbefore stated, it was pleaded in 
the reply that “plaintiff further alleges the fact to be that 
before he could engage in the services of said company 
he was required and compelled to join said Burlington 
Voluntary Relief Department and become a regular mem- 
ber thereof.” In this it will be noticed there is no direct - 
statement that whatever was done in coercing the de- 
fendant in error to join the relief department was by or 
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for the company, though it is true that it is the inference 
which must naturally be drawn from the statement, that 
the requirement was by or for the company; but without 
regard as to whether this was sufficient, there was no evi- 
dence of any undue influence or pressure brought to bear 
by this company to induce the defendant in error to be- 
come a member of the relief department, and with such 
existent conditions and facts at the time the influence was 
exerted as must be in order to render the contract invalid 
or voidable. 

There is another question which we will notice. The 
defendant in error having received benefits or payments 
under the contract by which he became a member of the 
relief department, if it be conceded that it was a contract 
which he could avoid at any time by disaffirming, can 
he now successfully attack it; or, if he might now be 
allowed to repudiate it, must he first tender a return of 
what he has received under and by virtue of it? Such 
a contract may be either ratified or disaffirmed at the 
option of the aggrieved party. (Clark, Contracts, 378.) 
The defendant in error admitted in his reply that he had 
received benefits under the contract, and, so far as we are 
informed by the evidence introduced on this branch of 
the case, there were no facts which would tend to show 
that his actions in receiving the payments were without 
full knowledge and information of the effect of such acts 
on his part, or that they were done by other than his own 
free will and accord. What may be developed at an- 
other trial remains for the future. On the subject of the 
necessity of the tender of the return of the benefits re- 
ceived it has been said: “A release of a claim for dam- 
ages for injuries received through negligence, obtained 
by fraud, is valid until disaffirmed by tendering back the 
consideration. (Kreuzen v. Forty-second St., M. & St. M. 
Ave. R. Co., 13 N. Y. Supp., 588.) 

The judgment of the district court must be reversed 
and the case remanded for further proceedings. 


. REVERSED AND REMANDED, 
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1. Quieting Title: Tax Derps: PayMeENT oF TAXES. In an action by a 
purchaser of property at tax sale, who had received a county 
treasurer’s deed for the property, to have his title to the property 
quieted, an answering defendant set up title in himself and asked 
the cancellation of record of the tax deed and the removal of the 
cloud created by it from his title. Meld, That as a condition of 
granting to such defendant the relief prayed he must pay the 
taxes justly chargeable against the property which had been paid 
by the plaintiff. 


2. : : DESCRIPTION: MISTAKE. A party by a letter 
to a county treasurer desired him to make and forward a state- 
ment of taxes due against ‘Lots 5 and 6, of Hillside No. 1, corner 
of Burt and Thirtieth streets.” Held, That the portion of the 
above description, ‘‘Lots 5 and 6, Hillside No. 1,” was its more 
specific and governing part; and that the treasurer or his assist- 
ant relied thereon and did not examine to ascertain whether prop- 
erty of such description was at the corner of Burt and Thirtieth 
streets, but made the requested statement according to the de- 
scription as to lots in Hillside No. 1, this furnishing him sufficient 
and complete information on which to proceed, and forwarded the 
statement; and the applicant for the statement paid the taxes 
shown thereon, thereby paying taxes on property which did not 
pelong to him, and the taxes which he intended to pay became de- 
linquent and his property was sold for their payment. In an 
action between the purchaser at the tax sale and the owner of the 
property which involved his being required to pay the taxes on 
the property sold, the burden and consequences of the mistaken 
payment must be borne by the owner of the property and could 
not be alleged as a mistake of the county treasurer. 


3. : . : . Held, That the same is true of a simi- 
lar mistake which occurred when the owner of the property was 
present in the treasurer’s office, and by his suggestions or direc- 
tions caused a mistake to be made in the description of property 
which he desired. to redeem from sale made for delinguent taxes 
whereby he failed to redeem his own but paid for and received a 
certificate of redemption for other property. 


4. Tax Sales: IMPROVEMENTS BY PurcnuasER. The value of an improve- 
ment made by a purchaser at tax sale weld not properly presented 
in this action to constitute it a subject of recovery, 
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W. A. Saunders and Saunders, McFarland & Dickey, con- 
tra. 


HARRISON, J. 


In this, an action instituted in the district court of 
Douglas county, the plaintiff sought to have quieted the 
title to lots 5 and 6, in block 1, of Hillside Addition No. 2 
of the city of Omaha, which he had acquired by tax deed 
issued to him by the county treasurer of Douglas county. 
It was alleged that plaintiff had purchased the property 
at private sale, made for the delinquent taxes for the 
year 1889, and after the usual proceedings in such cases, 
the property not having been redeemed, a deed was 
issued by the county treasurer by which it was conveyed 
to the plaintiff. It was also pleaded that the defendant 
had or claimed some interest in or to the property. The 
defendant (hereinafter designated the appellant) an- 
swered denying many of the allegations of appellee’s peti- 
tion, and stated affirmatively several reasons why the 
deed by the treasurer to appellee was void and of no ef- 
fect; also that prior to the time of appellee’s alleged 
purchase the title to the premises in controversy had been 
conveyed to appellant by warranty deed executed and 
delivered by certain named parties, and the ownership 
and title had at all times since such conveyance continued 
in the appellant. In regard to the taxes for the year 
1889, and some other years, there were in the answer the 
following allegations: “In answer to the paragraph num- 
bered 7, this defendant says that he was not aware or 
had no knowledge or information that the said J. L. 
Browne had a tax certificate for said lots, and says if the 
treasurer of Douglas county sold said lots, he did so con- 
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trary tolaw. This defendant paid all taxes against said 
lots demanded of him by the city and county treasurer 
for the year 1889, and received receipts for the same; that 
he made out a list on the 17th day of October, 1890, of all 
property owned and controlled by him, in which list was 
included lots 5 and 6, block 1, in Hillside Addition No. 2, 
which he gave to the county treasurer and requested him 
to give him the amount of taxes against said property, 
which county treasurer did, and this defendant paid him 
the amount in full and he received receipts for said 
taxes; that this defendant afterwards learned that said 
lots had been sold for taxes, and on the 27th day of July, 
1892, went to the office of the county treasurer to redeem 
said property, and paid to the county treasurer the money 
to redeem said lots and received from the county treas- 
urer a redemption receipt by mistake for lot 1, block 1, 
Hillside Addition No. 2, which mistake this defendant. 
did not notice at the time. The defendant says that he 
never owned said lot 1 or had any interest or claim to the 
same.” The answer closed with a prayer that the tax 
deed be canceled, all claims of the appellee to the prop- 
erty be declared without force, the cloud on the title be 
removed, and the action of appellee be dismissed. 

It appears that at the commencement and during the 
trial, it was asked for the appellee that an amendment 
to the petition be allowed by which would be made to 
appear in detail the several sums of taxes which hé 
claimed to have paid on the property at and subsequent 
to the time of purchase at the sale by the treasurer. This 
was not done, but the court received evidence of these 
amounts, and also of an amount expended by appellee 
in building a fence on the premises, evidently on the 
theory that if appellant succeeded and obtained the af- 
firmative relief asked for in his answer, the appellee might 
recover the amounts he had paid and expended for taxes 
and improvements on the property. .A decree was ren- 
dered which, although nothing is stated in it on the sub- 
ject, or to such effect, plainly proceeded on the theory that 
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the title of appellant asserted by virtue of the tax deed 
failed, or did not exist, that the deed was void, and 
awarded the appellee the aggregate of the sums he had 
paid in taxes on the property, together with the amount 
which the fence had cost, and established the total 
amount as alien on the property paramount to the rights 
of appellant thereto. The tax deed to appellee was void. 
(See Dickey v. Paterson, 45 Neb., 848; Larson v. Dickey, 39 
Neb., 463.) This being settled, should the appellee be 
allowed to recover the amounts of taxes paid by him? 
It will be remembered that the appellant asked the af- 
firmative relief of the cancellation of the tax deed and 
the removal of the cloud from his title to the property; 
and it has been announced by this court that in order that 
such relief may be afforded, the party seeking it will be 
required to pay the taxes justly chargeable against the 
property, paid by the other party whose claims and rights 
are to be affected by the decree. (Dillon v. Merriam, 22 
Neb., 151; Wygant v. Dahl, 26 Neb., 562; Adams v. Osgood, 
42 Neb., 451.) In relation to some of these taxes it is 
urged that the appellant had paid them, and by mistake 
of the officer or officers charged with their collections, and 

- who received them, the payments were applied in settle- 
ment of the taxes on other property; and further, that 
the appellant should not and cannot be made to bear 
and suffer the results of the inattention of the officers; 
that the payments must be held to have extinguished 
(when sufficient in amounts) the taxes for the adjustment 
of which they were made to the officers, and the appellee 
must be relegated to his action against the county, whose 
agents the officers were. In this connection we think it 
proper to quote from the evidence of the appellant, which 
was as follows: 

“On or about the 18th of October, 1889, Thomas K. 
Sudborough and his wife made, executed, and delivered 
a deed in fee-simple for two certain lots of land, to-wit, 
lots 5 and 6, in Hillside No. 2, block 1, of the city of 
Omaha, Nebraska, to said John B. Finley, trustee, his 
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heirs, assigns, and legal representatives, and that said 
deed was subsequently recorded in the proper office for 
the recording of deeds of Douglas county, Nebraska; all 
previous taxes and assessments thereon were represented 
to have been paid, and that at said time I was not aware 
that there were any taxes or assessments due and unpaid 
on said lots for either the year 1889 or any other year. 
» * * Also, on the 17th of October, 1890, I addressed 
a letter to the county treasurer of Douglas county, Ne- 
braska, desiring to obtain from him a statement of all the 
taxes and assessments against the property described in 
said letter, a copy of which is hereto annexed, marked 
‘A;’? that in compliance with said letter the said county 
treasurer prepared and delivered to me a statement of the 
aggregate amount of all taxes due and unpaid against 
the property described in said letter, which amount was 
paid to him on the same day by my check on the First 
National Bank of Omaha, Nebraska; that it was my in- 
tention to pay all taxes and assessments due against said 
property, and I fully believed that I had paid all that the 
treasurer required; that subsequently, on the 27th of 
June, 1892, while on a visit to Omaha, I discovered that 
said lots had been sold for the unpaid taxes of 1889, and 
desiring to have the same redeemed, I called at the office 
of the county treasurer of Douglas county for that pur- 
pose. By mistake a certificate of redemption was made 
out for a different property from that which was owned 
by myself, said lot being on Burt street and in the name 
of J. L. Browne, which led me to the belief, and also the 
clerk in the treasurer’s office, that this property on Burt 
street was the same that belonged to me, and had been 
sold to J. L. Browne for unpaid taxes. Accordingly it 
was redeemed by me, but has been since found not to be 
the same property that was owned by me and which I had 
redeemed. A copy of said certificate of redemption, 
marked ‘B,’ is hereto annexed. I also present papers 
marked Exhibits ‘GO, ‘D, ‘E, ‘F, and ‘G,’ being copies of 
receipts for taxes and assessments paid by me on said 
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lots to John Rush, city treasurer of Omaha, dated October 
14, 15, 1889, and October 28, 1890.” 

The letter, to a copy of which reference is made in the 
foregoing as annexed to the evidence, and marked ‘A’ (the 
evidence was in form of deposition), contained what it is 
claimed was intended for a description of the property in 
controversy, as follows: “Lots 5 and 6 of Hillside No. 1, 
corner of Burt and Thirtieth streets.” To be correct this 
should have been Hillside No. 2,and not No.1. Pursuant 
to the directions of the letter, the county treasurer pre- 
pared and delivered to the appellant a statement of the 
amounts of taxes due against the property therein de- 
scribed, including lots 5 and 6 of Hillside No. 1. It ap- 
pears that the lots just named were not at the “corner of 
Burt and Thirtieth streets,” and it is urged that if the 
treasurer or his assistant, the party who made the state- 
ment, had looked at a plat or map of the city of Omaha 
and its additions, it would have been discovered that the 
lots at the corner of Burt and Thirtieth streets were 5 
and 6, Hillside No. 2, and the statement would have been, 
as to the taxes against the property, the amount of which 
the appellant desired to know and to pay, and the subse- 
quent payment would have been properly applied; that 
it was the duty of the officer to make such examination, 
and he was careless in not doing so, and the appellant 
blameless. With the foregoing view we do not agree. 
The description of the property as it appears in the letter 
was the work of the appellant, and the portion of it which 
assigned the situation of the property as “Hillside No. 1” 
was the more specific and particular than that of the “cor- 
ner of Burt and Thirtieth streets.” The officer must nec- 
essarily choose one or the other, and we must conclude 
that he was not careless, nor was it wholly his mistake 
that he did not ascertain the correct property. The de- 
scription furnished by the appellant was well calculated 
to mislead the officer; hence the appellant cannot be hetd 
blameless and must suffer the consequences of his own 
error. When the appellant, on the 27th of June, 4892, 
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while he was in Omaha, discovered that this property had 
been sold for taxes, he went to the office of the county 
treasurer, and, as he states (see his evidence hereinbefore 
quoted), by mistake, he redeemed another property, a lot 
which he did not own and which had been sold for taxes; 
that he was misled by certain facts in respect to the street 
on which it was situated, and that it had been sold to J. L. 
Browne, and that he believed it to be his property; that 
the clerk in the treasurer’s office was also misled, and the 
mistake in the application of the payment and issuance of 
the redemption certificate for the property other than 
was appellant’s intention ensued. The fair and most 
natural inference or conclusion to be drawn from this 
testimony is that the appellant directed the application of 
the money he paid to the redemption of the lot which was 
then redeemed, and which did not belong to him, or that 
he was actively participating in what was done, and by 
his directions or suggestions in respect to the description 
of the property he desired to redeem, caused the mistake 
to be made, or was so far instrumental therein that he 
must be charged with the consequences and bear the 
blame and results, rather than the county as represented 
by its treasurer. This being true, he cannot now suc- 
cessfully assert a right to have the payment shifted 
and applied to the redemption of the lots in suit as 
against the rights of the appellee, the purchaser at the 
tax sale. 

In relation to the amount which was adjudged due the 
appellee for improvement,—the fence which he had 
caused to be built on the lots,—it must be said that it was 
not pleaded nor demanded, neither was it claimed under 
the provisions of chapter 63 of the Compiled Statutes,“the 
Occupying Claimants’ Act.” It had no legitimate stand- 
_ ing in the suit, and should not have been allowed and 
must now be rejected. The true amount for which appel- 
lee should have been allowed in the decree was $130.82, 
to which sum the amount adjudged his due will now be 
changed, and as thus modified the decree will be affirmed. 
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The appellant will also be awarded a decree here can- 
celing of record the tax deed which was issued to ap- 
pellee. 

JUDGMENT ACCORDINGLY. 


UNION Paciric RAILWAY COMPANY ET AL. V. BENJAMIN 
F. THORNE. 


Fitrep May 5,1897%. No. 7181. 
1. Bill of Exceptions. An unauthenticated bill of exceptions will be 


disregarded in this court. 


2. Instructions: ASSIGNMENTS OF Error. Certain instructions given 
not considered, because not properly called to the attention of the 
trial court in the motion for a new trial. 


: Review. Instructions refused not reviewed, since the evi- 
dence is not before us. 


Error from the district court of Hall county. Tried 
below before THOMPSON, J. Affirmed. 


James H. Woolley, for plaintiffs in error. 


Abbott & Caldwell, contra. 


NORVAL, J. 


Plaintiff below sued the defendants for the alleged 
killing of a bull by a locomotive and train on defendants’ 
road. The petition charges the defendants were negii- 
gent in the operation of the cars, and that they neglected 
to build and maintain a fence as required by statute at 
the place where the animal was killed. The defendants 
answered the averments of the petition and plaintiff re- 
plied. There was a trial of the issues to a jury. Verdict 
in favor of plaintiff. A new trial was denied and judg- 
ment was rendered on the verdict. 

It is insisted that the evidence shows there was 
no negligence on the part of the defendant companies, 
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» unless it was on account of a failure to fence the track 
where the bull was struck and killed, and that there was 
no duty to fence their road at that point imposed by 
statute. These matters can be determined alone from a 
consideration of the bill of exceptions, and that docu- 
ment must be disregarded for the reason that it is not 
authenticated in the manner prescribed by law. It is 
trie there is attached to the transcript a certificate of 
the clerk of the court below which states “the fore- 
going to be a true and correct copy of all such pleadings 
and orders in the above entitled action as are named and 
indicated in the above index, as the same appears on file 
and of record in my office.” This is insufficient to show 
that either the original bill of exceptions or a copy 
thereof is included in the transcript. A bill of excep- 
tions is neither a pleading nor order; hence is not em- 
braced in the certificate of the clerk of the district court. 
The bill of exceptions must, ‘therefore, be disregarded in 
this court. (Felber v. Gooding, 47 Neb., 38; German Nat. 
Bank v. Terry, 48 Neb., 863.) We must indulge the pre- 
sumption that the evidence adduced on the trial fully 
established that it was the duty of the railway companies 
to fence their tracks at the point at which the bull en- 
tered from their right of way, and that they wrongfully 
failed so to do, or that their servants negligently operated 
the train at the time of the accident. 

Two paragraphs of the court’s charge, Nos. 5 and 7, 
are assailed in the brief filed, but they cannot be re-. 
viewed, because improperly assigned for error in the 
motion for a new trial. The charge consisted of nine 
consecutively numbered paragraphs, and they were 
grouped in one assignment in the motion for a new trial. 
To be available each instruction would have to be bad, 
under the uniform holding of this court. Instruction 
No. 6 told the jury that the burden of proof was upon 
the plaintiff below, and the ninth paragraph of the 
charge directed the jury that they were the judges of 
the credibility of the witnesses. Neither of them being 
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prejudicial to defendants, the assignment as to instruc- 
tions given must be overruled. 

Complaint is made of the refusal of the court to give 
the following instructions requested by the defendants: 

“3. You are instructed that the defendants were not 
required by law to fence where the injury occurred. 

“4, You are instructed to bring in your verdict in favor 
of the defendants.” 

The correctness of these requests depends entirely 
upon the evidence before the jury, which we cannot con- 
sider because the bill of exceptions is not authenticated. 

No reversible error appearing upon the face of the 
record, the judgment is 

AFFIRMED. 


HARRISON, J., not sitting. 


ASHLAND LAND & LIvEe-Srock CoMPANY v. ALFRED 
May, 


Firzep May 5,1897. No. 7191. 


1. Review: Evipence. A verdict will not be disturbed merely because 
it is against the preponderance of the evidence. 


2. Payment: PLEADING AND Proor. The question of payment is a mat- 
ter of defense, which, to be available, the defendant is required to 
set up in the answer and establish on the trial. 


: InstRuctTIoNS, Held, The fourth instruction stated 
the correct rule as to the burden of proof, and was applicable to 
the issues made by the pleadings. 


4, Trial: Misconnuct oF ATTORNEY: REVIEW. Remarks of counsel for 
plaintiff during the examination of a witness for an unsuccessful 
defendant, over proper objections, that such witness had been 
“fixed” by defendant’s counsel and that said counsel had to depend 
upon “fixing witnesses,” in the absence of evidence of such fact, 
are grounds for setting aside the verdict. 


BRRoR from the district court of Saunders county. 
Tried below before WHEELER, J. Reversed. 
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Simpson & Sornborger, for plaintiff in error. 
O. C. Tarpenning, contra. 


NoRVAL, J. 


Alfred May, plaintiff below, brought this action to re- 
cover an alleged balance claimed to be due him from the 
defendant for work and labor. The petition avers, sub- 
stantially, that plaintiff, in 1891, entered into a contract 
with the defendant, by the terms of which May was to 
act as defendant’s manager and veterinary, at the agreed 
price of $50 per month; that in pursuance of said con- 
tract he was in defendant’s employ in the years 1891 and 
1892, and that defendant is indebted to him therefor, over 
and above all credits, in the sum of $424.20, for which, 
with interest, he prays a judgment. The answer con- 
sisted of a general denial, and also a counter-claim fer 
$422, composed of the following items: 

To wintering 21 head of horses from November 

22, 1890, to May 1, 1891, at the agreed price of 


$2.50 per head per month...............05. $287 75 
To wintering mare from March 12 to May 1, 
NBO Dae setae 6's es Bie aye a etbiie OW tabs nie tare. Bier a OGore aun 4 25 


To pasturing 22 head of horses from May 1 to 

October 1, 1892, at agreed price of sixty cents 

per head per month.......... cece eee eee eee 66 00 
To feeding and caring for 22 head of horses from 

October 1, 1891, to November 12, 1891, at 

agreed price of $1.50 per head each per 

TOIT oe ace 6 nies. Soe 55-4, 9 eserareoe wIF a OS He ete were die 29 00 
To extra corn fed during winter.............6. 25 00 


Stallion kept in box stall, attended to and fed 
from November 22, 1890, to March 30,1892... 66 00 


Horse with fistula kept in barn different times.. 22 00° 


$500 00 
Credit: By cash.........eeeeees Sisisienelers eevee es 78 00 


$422 00 
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Plaintiff for reply admitted the making of the contract 
for the feed of twenty-one head of horses from November 
22, 1890, to April 27, 1891, at the agreed price of $2.50 
per head per month, and denied each and every other 
allegation in the answer. There was a trial by jury and 
a verdict was returned for plaintiff below in the sum of 
$303.57. From the judgment entered thereon the defend- 
ant prosecutes error. 

The question as to the sufficiency of the evidence to 
sustain the finding and the judgment is presented. All 
that need be said upon that point is that the evidence 
produced by the plaintiff was ample to establish the con- 
tract as alleged by him, and that he was under ‘the em- 
ploy of the defendant thereunder as the manager of its 
business for fourteen months, while there was evidence 
on the other side conducing to show that no such contract 
was ever made between the parties, but that the plaintiff 
agreed to work for his board alone. The evidence 
relating to the various items of the counter-claim, except- 
ing the first, was also conflicting. We think there was 
sufficient evidence to support the verdict and judgment. 
The opposite is not claimed, but it is insisted that the 
finding is contrary to the great weight of the evidence. 
This, if true, is not alone sufficient to work a reversal, 

Another contention is that the court erred in refusing 
to give the following instruction requested by the de- 
fendant: “The jury are instructed that in this case the 
plaintiff sues upon a contract wherein he claims he was 
employed by the defendant, Ashland Land & Live-Stock 
Company, in the winter of 1891, at the agreed price of $50 
per month, and that he worked for said company in said 
employment for a period of fourteen months. Before 
the plaintiff is entitled to recover in this case he must 
satisfy you by a preponderance of the evidence that such 
contract was in fact entered into, that he performed said 
service under and by virtue of said contract, and that 
the compensation so agreed to be paid to him, or some of 
it, has not been paid.” This instruction not only failed 


-l 
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to state the correct rule of law applicable to the case, 
but it was clearly and palpably bad, and it would have 
been reversible error to have given it, since the burden 
was not upon the plaintiff to prove by a preponderance 
of the evidence, or otherwise, in order to make out his 
case, that any portion of the compensation which he was 
to receive for his services remained unpa‘* On the con- 
trary, the question of payment was a matter of defense 
which, to be available, the defendant was required to set 
up in its answer and establish on the trial. (Afagenau v. 
Bell, 14 Neb., 17; Clark v. Mullen, 16 Neb., 481; Lamb r. 
Thompson, 31 Neb., 448; Lewis v. Lewis, 31 Neb., 528; 
Hubler v. Pullen, 9 Ind., 273; Wolffe v. Nall, 62 Ala., 24; 
Lent v. New York & M. R. Co., 180 N. Y., 504.) For the 
reason stated we approve of the refusal to give defend- 
ant’s request to charge. 

The fourth paragraph of the instructions is criticised 
by the defendant. It is in this language: “The jury are 
further instructed that the burden of proof in this class 
of cases is always upon the party holding the affirmative; 
and any matter asserted by one party and denied by the 
other can only be prceved in law by a preponderance of 
the evidence; and in this case, in order for the plaintiff 
to recover on a contract for work alleged to have been 
performed therewider, it is necessary for him to prove 
such contract and such work to have been performed 
thereunder by a preponderance of the evidence. And in 
order for the defendant to recover on its counter-claim 
it must prove the same, or the items thereof, by a pre- 
ponderance of the evidence, and would only be entitled 
to such, if any, as are so proven.” The vice imputed to 
the foregoing by the counsel it that it is inapplicable to 
the issues in the case. In other words, that the latter part 
of the instruction, wherein it states that for defendant to 
recover it must prove its counter-claim, “or the items 
thereof, by a preponderance of the evidence, and would 
only be entitled to such, if any, as are so proven,” sub- 
mitted to the jurors for their decision a matter not in 
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issue, namely, the correctness of the first item of the 
counter-claim. Had the justness of that item been ad- 
mitted by the reply, there would be some foundation for 
the criticism made upon the instruction; but it was not. 
Plaintiff, by his reply, merely confessed the making of | 
the contract relating to that item, but did not admit there 
had been any performance by the defendant, hence de- 
fendant was required to prove the same by a preponder- 
ance of the evidence. 

It is insisted that counsel for plaintiff was guilty of 
misconduct during the progress of the trial in the lower 
court, in the way of remarks and statements made by 
him, in the presence and hearing of the jury, of and con- 
cerning matters wholly foreign to the record. This criti- 
cism is well merited.. The conduct of counsel for defend- 
ant in that regard was highly reprehensible. He per- 
sistently, over objection of defendant, uttered prejudicial 
remarks;—among others the following is a fair illustra- 
tion: “He stated to defendant’s counsel, ‘ITe [referring to 
defendant’s witness then on the stand] has been to you; 
of course you fixed him; you have to depend upon fixing 
witnesses,’”’—in the total absence of evidence of such 
fact. The defendant at the time objected to the improper 
remarks. In some instances the court sustained the ob- 
jection, while in others no ruling was made. In no in- 
stance did the trial judge rebnke counsel for plaintiff 
on account of his misconduct, nor was he directed to de- 
sist from using improper language, nor was the jury 
either at the time, or in the instructions, admonished not 
to be influenced by them. The misconduct of counsel 
for the prevailing party in this case could not have been 
otherwise than prejudicial to the defendant, especially 
in view of the conflicting character of the evidence. 
(Stratton v. Nyc, 45 Neb., 619; Magoon v. Boston & M. R. 
Co., 31 Atl. Rep. [Vt.], 156.) For the error indicated the 
judgment must be 

REVERSED. 
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CHicAGo, BURLINGTON & QUINCY RAILROAD COMPANY Y. 
P. R. Cox. 


Firzep May 65,1897. No. 7255. 


1. Railroad Companies: FAILURE To FENCE TRACK: INJURY TO STOCK. 
Under sections 1 and 2, article 1, chapter 72, Compiled Statutes, a 
railroad company is liable for injuries caused by a moving train 
to cattle, horses, sheep, or hogs upon its track at a place where it 
ought to havé been, but was not, fenced, although there was no 
actual collision between the train and the animals injured. Fre- 
mont, E. & M. V. R. Co. v. Pounder, 36 Neb., 247, followed. 


: Burlington &@ M. R. R. Co. v. Shoemaker, 18 
Neb., 369, overruled. 


Error from the district court of Butler county. Tried 
below before WHEELER, J. Affirmed. 


George P. Sheesley, F. E. Bishop, and J. W. Deweese, for 
plaintiff in error. 


A. R. Thomson, contra. 


Norval, J. 


This was an action to recover the value of a horse al- 
leged to have been fatally injured by one of defendant’s 
trains. The evidence adduced on the trial disclosed sub- 
stantially the following facts: In the daytime of March 
26, 1892, plaintiff’s horse went upon the defendant’s road 
about ninety rods south of one of its bridges, and at a 
point where the law made it the duty of the company to 
build and maintain a fence on each side of its right of 
way. Atthe time an engine and train of cars approached 
from the south at a high rate of speed, and when within 
forty or fifty rods from the horse, the engineer sounded 
the alarm whistle of his engine, which, with the rapid 
approach of the train, frightened the horse, causing him 
to run north along the track and upon the open bridge, 
where he fell among the timbers and was so crippled and 
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injured as to be valueless. The engine and train did 
not come in contact or collision with the horse, but 
stopped about one hundred feet before reaching the 
bridge. The cause was tried by a jury, resulting in a 
verdict and judgment for the plaintiff. A motion for a 
new trial was overruled, and the railroad company ex- 
cepted and brought the record here for review. 

A number of rulings of the trial court are assigned as 
error, but the only point presented for consideration is 
whether there must have been an actual collision be- 
tween the train and the horse in order to make the de- 
fendant liable. The decision turns upon the construction 
given sections 1 and 2, article 1, chapter 72, Compiled 
Statutes. 

Section 1, after providing that railroads shall be fenced, 
declares that “so long as such fences and cattle guards 
shall be made after the time hereinbefore prescribed for 
making the same shall have elapsed, and when such 
fences and guards, or any part thereof, is not in suf- 
ficiently good repair to accomplish the objects for which 
the same is herein prescribed, is intended, such railroad 
corporation and its agents shall be liable for any and all 
damages which shall be done by the agents, engines, or 
trains of any such corporation, or by the locomotives, en- 
gines, or trains of any other corporations permitted and 
running over or upon their said railroad to any cattle, 
horses, sheep, or hogs thereon.” 

The next section of the same article reads as follows: 

“Sec. 2. Any railroad company hereafter running or 
operating its road in this state, and failing to fence on 
both sides thereof, against all live stock running at large 
at all points, shall be absolutely liable to the owner of 
any live stock injured, killed, or destroyed by their agents, 
employes, or engineers, or by the agents, employes, or 
engines belonging to any other railroad company running 
over and upon such road, or there being,” ete. 

In Fremont, E. & M. V. R. Co. v. Lamb, 11 Neb., 592, 
LAKE, J., of the last quoted section, said, arguendo, that 
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“by the law of this state railroad companies are required 
to fence their track against stock running at large, and, 
failing to do so, are liable to the owner of any that may 
be killed or injured in consequence of this omission of 
duty.” 

In Burlington & M. R. R. Co. v. Shoemaker, 18 Neb., 369, 
the foregoing statutory provisions were before the court 
for consideration, and it was held that the injury to stock 
must result from actual collision or contact with the en- . 
gines or cars, or through the negligence or willful miscon- 
duct of an agent or servant of the company in the course 
of his employment, in order to create a liability against 
the corporation. The facts in that case differ from 
those in the case before us in one respect. There the 
horse, while on the right of way, was so frightened by a 
passing train that he ran after the cars and into a bridge 
on the line of the railroad and was injured, while here he 
was run into the bridge by the engine and cars. 

Fremont, H. &d M.V. R. Co. v. Pounder, 36 Neb., 247, was 
decided upon a state of facts quite similar to those in the 
case before us, and it was ruled that instructions re- 
quested by the corporation to the effect that it was not 
liable for the death or injury of stock caused by a moving 
train, where there is no actual or direct collision with such 
train, were properly refused. In the opinion in the 
Pounder case no reference was made to the two earlier 
opinions in this court already mentioned. 

It is obvious that the three decisions are irreconcilable, 
and the question confronting us is which one of thern prop- 
erly construed the provisions of the sections copied above. 
Counsel for the railroad company contend that the 
statute contemplates a direct collision between the en- 
gine or train and the animal injured, and since the horse 
was not injured by any actual contact with any part of 
the train, the company is not liable and the plaintiff is 
without remedy. We cannot adopt this as the true con- 
struction. To do so would be to interpolate words into 
the statute which were not placed there by the lawmaking 

35 
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body. Section 1 declares that every railroad corporation 
failing to erect and maintain a fence on both sides of 
its road “shall be liable for any and all damages which 
shall be done by the agents, engines or trains * * * 
to any cattle, horses, sheep, or hogs thereon.” Nothing 
is said about collision on the road or that the stock must 
be injured or killed by any actual contact, to make the 
corporation liable. No such idea can be properly drawn 
from the language quoted. If the contention of the rail- 
road company is well founded, then it logically follows 
that the latter is not liable for any injury or damage done 
to live stock by its agents, unless the same resulted from 
a direct or actual contact with such agent. It is plain 
that where a horse is injured by being driven into a rail- 
road bridge by a servant of the company in the course 
of his employment, the latter is liable though the animal 
was not even touched by the servant; and the rule is the 
same if the horse is chased into the bridge by an ap- 
proaching train, although the animal was not injured by 
any actual contact with the engine or cars. It is negli- 
gence for a railroad corporation to fail to fence its track 
at a place where the law imposes a duty to fence, but 
such omission alone would not make the company liable 
for damages received by stock while on its right of way. 
But to create a liability, in addition to the failure to con- 
struct and maintain the fence, the injury must have been 
occasioned by an agent of the company, or some engine or 
train of cars. Should an animal which had strayed upon 
a right of way at a point required to be fenced inflict an 
injury upon itself, as by running into a bridge on the 
railroad, and no agent or servant of the company or loco- 
motive or train is near or was in any manner responsible 
therefor, the corporation could not be made to respond 
in damages. (Knight v. New York, L. H. & W. R. Co., 99 
N. Y., 25.) The true meaning of our statute is that a rail- 
road company is liable for injury to live stock caused by 
a train upon its unfenced tracks where the law requires 
it to be fenced, whether such stock was touched by the 
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train or not. A similar case, which arose in Oregon 
under a statute substantially like ours, is Meeker v. North- 
ern P. R. R. Co., 21 Ore., 513. The court, after reviewing 
the authorities upon the question, closes its opinion in 
this language: “In the case at bar, the mare got on the 
track for the want of a fence where the duty to fence ex- 
isted, and, frightened at an approaching train, fled down 
the track to escape the danger, and in that flight ran into 
an open trestle and was injured. It was the want of a 
fence along the track at a place where it ought to have 
been fenced, that permitted the mare to get on the track; 
and the injury which resulted to her therefrom was 
directly caused by a moving train. The want of a fence, 
therefore, in connection with the moving train was the 
proximate cause of the injury, and rendered the company 
liable under the terms of the statute without actual col- 
lision.”. (See Atchison, T. & 8S. F. R. Co. v. Jones, 20 Kan., 
527.) 

The courts of some of the sister states have held, under 
statutes not materially different from ours, that there 
must be an actual collision to give a right of recovery by 
the owner of injured stock. But the reasons in the opin- 
ions assigned for such construction are insufficient to in- 
duce us to depart from the rule announced in Fremont, 
H. &é M.V. R. Co. v. Pounder, 36 Neb., 247. Under the evi- 
dence no other verdict could have been properly returned, 
and the judgment is accordingly 

AFFIRMED. 


JOHN W. HARRIS ET AL. V. WEIR-SHUGART COMPANY. 
FInep May 65,1897. No. 7265. 


1. Husband and Wife: AcENcy. A husband may act as the agent of 
his wife in the management of her separate trade and business. 


: . Evidence held insufficient to sustain the findings of 
the trial court. 
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Error from the district court of Fillmore county. 
Tried below before HASTINGS, J. Reversed. 


J.J. Buchanan and Smith é McCreary, for plaintiffs in 
error. 


Charles H. Sloan, contra. 


NORVAL, J. 


Weir-Shugart Company obtained a judgment in the 
county court of Adams county on February 8, 1890, 
against John W. Harris in the sum of $372.42, besides 
costs. <A certified transcript of the judgment was duly 
filed and docketed in the district court of Fillmore county, 
and an execution was issued thereon May 26, 1893, which 
was returned the next day by the sheriff wholly unsatis- 
fied for want of property of the defendant whereon to 
make a levy. Whereupon an affidavit in garnishment 
was filed under the statute by an agent of the plaintiff, 
a summons in garnishment was issued, which was served 
upon J. W. Anderson, H. L. Smith, and W. H. Stewart. 
The garnishees answered, the examination of each dis- 
closing that he had purchased a buggy from the defend- 
ant; that the purchase price had not been paid, and he 
did not know to whom the same belonged. The district 
court thereupon made an order that the several amounts 
testified to by the garnishees, amounting in the aggregate 
to $146, be paid by them into court, to await its further 
order in the premises. Mary R. Harris, the wife of John 
W., intervened and claimed the money in controversy as 
belonging to her in her own right. Issues were formed, 
and upon the trial thereof to a jury they were determined 
against Mrs. Harris and in favor of plaintiff, and to the 
latter the court directed the payment of said $146. 

The sole question in the case is, to whom did the money 
belong? The facts bearing upon the question of owner- 
ship, as established by the evidence adduced on the trial, 
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are as follows: On May 28, 1887, one J. R. Moler sold 
and, by deed of general warranty, conveyed to Mrs. Clara 
Harris, at that time the wife of the defendant John W., 
certain real estate situate in the city of Hastings, which 
was subsequently occupied by the Harrises as a home- 
stead. On the 25th day of May, 1891, they conveyed the 
premises to Ellen Harris, an unmarried sister of the said 
John W. In August of the same year Clara Harris died, 
and in August, 1892, the said John W. and Mary R. were 
married. Ellen Harris conveyed the same real estate to 
the said Mary R. Harris in March, 1893, who shortly 
thereafter executed and delivered to her husband a power 
of attorney to transact in her name the business of buy- 
ing and selling buggies, wagons, etc., to execute deeds 
and mortgages for her, sign and accept drafts and checks, 
and do every other thing which would be necessary to the 
carrying on of the said business. On May 6, 1893, Mr. 
Harris, in the name of his wife, purchased from the Stand- 
ard Wagon Company a carload of wagons and buggies 
for the agreed price of $1,477.50, and the same were con- 
signed to Mary R. Harris, Hastings, Nebraska, the bill 
of lading giving the right to stop at Fairmont to unload 
part of the car. The wagons and buggies were paid for 
out of the money borrowed in the name of Mrs. Harris 
from A. L. Clark, of the First National Bank of Hastings, 
which loan was secured by mortgage upon her said real 
estate. When the car reached Fairmont several of the 
buggies were unloaded, and thence they were taken to 
Geneva by Mr. Harris, where a portion of them were sold 
by him at auction. A plate was on the rear cross-bar of 
each vehicle containing the words, “Manufactured for 
M. R. Harris, Hastings, Nebraska.” The sale had been 
previously advertised in her name, and it was at said sale 
that the garnishees purchased the three buggies on the 
day that the garnishment proceedings were commenced. 
Under the foregoing facts, Mrs. Harris requested the court 
to direct a verdict in her favor, which the court declined 
to do, and an exception was noted. This instruction 
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should have been given, and it was error to refuse it. 
There is not a particle of testimony to be found in the 
record to show that Mr. Harris ever had any interest in 
the buggies, or that he contributed to the extent of a 
penny to the consideration for the real estate which was 
mortgaged to secure the payment of the money which was 
paid for the buggies. The statute gave Mrs. Harris the 
right to carry on business in her own name, and her hus- 
band could act as her agent in its management. It isa 
question of fact to be determined whether the business 
was in good faith carried on by the husband for the wife 
for her benefit, or as his own enterprise in her name for 
the purpose of defrauding his creditors. (Whitney v. Pres- 
ton, 29 Neb., 243; Walker v. Carrington, 74 Ill., 446; Hoss- 
feldt v. Dill, 28 Minn., 469; Kutcher v. Williams, 40 N. J. 
Eq., 436.) The proofs fail to show any fraud in the trans- 
action, but on the contrary, if the witnesses are truthful, 
the buggies, and the proceeds arising from their sale, 
belonged exclusively to Mrs. Harris, and hence are not 
liable for the payment of her husband’s debts. The judg- 
ment is reversed, and the cause remanded for further pro- 
ceedings. 

REVERSED AND REMANDED. 


J. T. Hart Vv. BANK OF COMMERCE. 


Firep May 6, 1897. No. 7204. 


1. Payment: Evipence. The evidence in this case held not to show an 
alleged payment pleaded by the plaintiff in error. 


2. Res Judicata: RECORD OF PROCEEDINGS. To render the proceedings 
in a case a bar to a suit on the same cause of action there must 
in the first be a general finding and a final judgment. 


Where the record in the first action shows that there 
were special findings only and that each of these was favorable to 
plaintiff, except one which showed the action to have been pre- 
maturely brought, and upon a recitation of these findings there 
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was a mere dismissal of the action by the court, held that this order 
of the court amounted to a mere discontinuance of the action and 
that this in no way operated to bar a subsequent suit on the same 
cause of action when it matured. 


Error from the district court of Douglas county. 
Tried below before BuaiR, J. Affirmed. 


HE. Wakeley and A. C. Wakeley, for plaintiff in error. 
E. J. Cornish, contra. 


RyAN, ©. 


In Bank of Commerce v. Hart, 87 Neb., 197, a judgment 
of the district court of Douglas county in favor of Hart 
was reversed because, aS it was held, the cashier of the 
bank as such possessed no authority to receive stock of 
an insurance company in payment of a note of Hart, 
which by the bank had been rediscounted and was then 
held in New York, even though by the directors of the 
bank such payment had afterwards been ratified. Of 
this cause when remanded there was another trial in 
which there was a verdict in favor of the bank in accord- 
ance with an instruction so to find. In this proceeding 
to review the judgment entered on the verdict in favor 
of the bank there is no necessity that the facts of the case 
should be restated; a reference to our former opinion will 
supply whatever may be necessary to a complete under- 
standing of the matters hereinafter discussed. 

The theory of Mr. Hart on the trial now. criticised was 
that the payment was not claimed as having been made 
to the bank in the ordinary course of business, but, as 
shown by his own testimony, Mr. Hart was practically in- 
solvent, and therefore, that the cashier was justified 
under the unusual stress of circumstances in accepting 
as payment the insurance company stock transferred to 
him. In the evidence there is no support for this theory. 
The stock was purchased by the cashier on his own ac- 
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count, and after the details had all been arranged Mr. 
Hart requested that the cash to be paid by the cashier be 
applied on Mr. Hart’s note. Hart was then told that the 
note was held in New York, and the payment on the note 
was left to be made by the cashier when Hart’s note 
should be returned. For one-half the par value of its 
stock the insurance company held Hart’s notes, and the 
payment of these was assumed by the cashier individually 
as part of the purchase price, and by him they were after- 
wards taken up. It is not disclosed why Mr. Johnson, 
the cashier, failed to pay on the note what was due from 
him to Hart, but it is very clear that his default in this 
respect was in no way chargeable to the bank of which 
he was cashier. The plaintiff in error urgently insists 
that by a former adjudication the right to maintain this 
action was barred. The promissory note on which both 
actions were brought was dated April 11, 1887, and by its 
terms was due one year thereafter. On the 8th day of 
May, 1888, the first action was brought. The issues 
joined are sufficiently indicated by the answers to the 
special interrogatories embodied in the record which is 
now Claimed to amount to a final judgment. This part 
of the record was in the following language: 

“The motion for a new trial having heretofore been 
overruled herein and the cause coming on to be heard 
for judgment upon the verdict of the jury, and the jury 
having found specially as follows: 

“Hirst, was the note dated April 11, 1887, * * #* 
upon which this action is based, changed after its ex- 
ecution by the insertion therein of the words, “Int. pay- 
able quarterly,” without the consent or subsequent ratifi- 
cation of the defendant J. 1. Hart? Answer: No. 

“Second—Did the defendant J. T. Hart notify the 
Bank of Commerce or its cashier, at any time before said 
note by its face became due, that he desired or would 
require an extension of the time of payment for one year 
of the note in pursuance of the agreement relating 
thereto? Answer: Yes. 
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“ ¢Third—Did the defendant J. T. Hart and the plaint- 
iff or its cashier accept on or about the 30th day of March, 
1888, the sum of $14,105.46 to be applied as a credit upon 
the note in suit? Answer: No.’ 

“It is therefore ordered and adjudged that this suit be, 
and the same is hereby, dismissed.” 

These interrogatories embraced all the issues pre- 
sented in the original suit, and from an inspection of 
them it is clear that the only one which stood in the way 
of a recovery at that time of a judgment against Hart 
was that as to the agreement as to the extension of time 
one year from the maturity of the note then in suit. By 
its terms, as already indicated, this was due April 11, 
1888; the action was begun on May 8, 1888, that is, within 
the one year extension to which the maker was entitled 
under the special finding of the jury. There was no final 
judgment. The order was simply one of dismissal. 

In Taylor v. Larkin, 12 Mo., 108, it was held that to 
constitute a former judgment a bar to.a subsequent suit 
it must appear to have been a decision upon the merits 
of the case, and that as a judgment of nonsuit was not 
a decision of the merits it was no bar to the second action 
on the same cause. 

In Estep v. Larsh, 21 Ind., 190, it was held that a judg- 
ment for costs on sustaining a demurrer to a complaint, 
where the plaintiff declined to amend and his action was 
therefore dismissed, could not be pleaded as a former re- 
covery in bar of a subsequent action for the same cause, 
unless the record affirmatively showed that the merits 
were decided upon a demurrer. 

In Bond v. McNider, 3 Ir. Law [N. Car.], 440, the entry 
by the court was “dismissed at the costs of the defendant.” 
This was held not properly to be construed as a retraxit 
or a judgment upon the merits so as to bar another action 
for the same cause, but simply as a discontinuance. 

In the first paragraph of the syllabus of Foster v. Bus- 
teed, 100 Mass., 409, is this language: “A petition for the 
enforcement of a lien on a vessel for labor performed in 
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its construction is not barred by a general decree dis- 
missing a former petition to enforce the same lien, the 
answer to which alleged technical defenses against its 
maintenance, and which was submitted to the judgment 
of the court on agreed facts conceding the substance of 
those defenses as well as relating to the general merits of 
the cause.” ; 

In Andrews v. School District, 35 Minn., 70, it was held 
that to constitute a bar to a second action a former suit 
involving the same subject-matter or cause of action must 
have been determined upon the merits. This principle 
was applied where the alleged former adjudication arose 
upon consideration of a motion for “judgment upon the 
pleadings and evidence now before the court.” This 
motion was granted and it was accordingly directed that 
judgment should be entered. 

In Lessee of Lore v. Truman, 10 O. St., 45, the syllabus is 
as follows: 

“1. Where a judgment or decree is relied on by way 
of evidence as conclusive per se between the parties in 
a subsequent suit, it must appear by the record of the 
former suit that the particular controversy sought to be 
precluded was therein necessarily tried and determined. 

“2. Where, in an action at law, a former decree in 
chancery dismissing a bill generally is relied on as an 
estoppel per se as to matters set up in the said bill, and 
it appears from the record that the said bill in chancery. 
may well have been dismissed for want of jurisdiction, 
such decree of general dismissal does not, per se, estop the 
plaintiff therein from proving in the suit at law the mat- 
ters relied on in the bill as ground for equitable relief.” 

In Loudenback v. Collins, 4 O. St., 251, it was held that to 
make the dismissal of a bill a bar it must have been upon 
the merits of the case and not merely for want of juris- 
diction. 

In Cheney v. Cooper, 14 Neb., 415, it was remarked that 
a “judgment to be conclusive must be final and upon the 
merits.” 
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In Slater v. Skirving, 51 Neb., 108, it was held that 
where the dismissal in the first action had been on a gen- 
eral finding against the petitioners, each matter pleaded 
therein ‘being pertinent to the second proceeding, the 
judgment in the first was conclusive of all matters in- 
volved in the second, and this, we take it, is the general 
rule of which the plaintiff in error seeks to avail himself. 
There was, however, no general finding in the original 
action in favor of Hart, neither was there a final judg- 
ment. There were special findings, all of which tended 
to sustain the cause of action described in the petition, 
except one, and it was merely to the effect that the action 
was prematurely brought. Under these circumstances 
the record in the first action showed that the dismissal 
was because of matter in abatement and not on account . 
of any matter in bar. 

As we have illustrated by the authorities cited, when 
the adjudication is such that there must be a mere dis- 
continuance of the pending action, but not a bar of the 
cause of action therein described, there exists no reason 
why a second suit may not be maintained on the same 
cause of action as was described in the first. In closing 
his brief plaintiff in error seems to recognize the neces- 
sity of a final judgment to sustain the defense of res 
judicata, for he says: “The finding upon the question of 
payment of the $14,105.46 not being followed by a judg- 
ment based thereon, the defendant is not estopped to 
assist it in this action. This is elementary. (Hawks v. 
Truesdell, 99 Mass., 557.)” : 

There is found no error in the record and the judgment 
of the district court is 

AFFIRMED. 
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JENSEN, JUHL & HeNSEN v. ABSALOM HALLAM. 


FILED May 5,1897. No. 7258. 


Wrongful Attachment: ExcrsstvE Damacrs. The evidence in this 
case considered, and held to show that the damages are excessive. 


Ierror from the district court of Douglas county. 
Tried below before OGDEN, J. Affirmed conditionally. 


Foster & Boucher, for plaintiffs in error. 
Gregory, Day & Day, contra. 


RyAv, C. 


This action was brought in the district court of Doug- 
las county by the defendant in error for the recovery of 
damages alleged to have been sustained by the levy of 
an attachment procured to be issued upon the willfully 
false affidavit of the plaintiff in error that the defend- 
ant had assigned, removed, and disposed of, and was 
about to dispose of, his property, or a part thereof, with 
intent to defraud his creditors. The property levied on 
was a black horse, and it was alleged in the petition that, 
without any service of summons, and without any ap- 
pearance for the defendant in the attachment suit, a 
judgment had been rendered, upon which an order of sale 
had issued, and that by virtue thereof said horse had 
been sold. For the value of this horse, laid at $100, a 
part of the claim for damages in this case was made. 
The remaining element of damages claimed was in the 
petition described in this language: “And this plaintiff 
further alleges that the plaintiff at the time was en- 
gaged in the business of representing the National Supply 
Company of Chicago, and enjoying the confidence, the 
faith, and esteem of his acquaintances and his employers, 
and men engaged in business generally, who knew him; 
that by reason of said false, willful, and malicious state- 
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ments aforesaid, and the suing out of said attachment, 
his good name, business integrity, and personal honesty 
has been brought in question, and he has been put to 
great trouble and loss of time and expense thereby, and 
has suffered in his business reputation loss and damage 
in the sum of $1,000.” There was accordingly a prayer 
for judgment in the sum of $1,100. There was sufficient 
evidence to justify the jury in finding that the attach- 
ment was wrongfully sued out; that the appearance for 
the purpose of dissolving the attachment was without 
authority, and that the horse sold was of the value found 
in the verdict. There was no proof offered as to other 
damages than the value of the horse, except the testi- 
mony of the defendant in error, which was as follows: 

Q. Now, Mr. Hallam, with regard to the attachment, 
you may state whether or not it caused you any annoy- 
ance or otherwise. 

A. It did. 

Q. State in what manner. 

A. In the manner that people knew the horse that I 
_ was acquainted with; they were always asking me what 
I had done with my horse; if I had sold him, or what I 
had done with him; and to tell them that it was taken 
under an attachment would be very embarrassing, and 
I didn’t want to lie about it, and the consequence was it 
left me in bad shape, and I had to always try to evade 
answering as to how I got rid of the horse. Not longer 
ago than the day before yesterday I was asked, ‘What 
did you do with the little black horse?’ and it was very 
embarrassing for a thing of that kind to slip out of your 
hands in this way. . 

Q. In what other respects, if any, did you suffer? 

A. Well, the annoyance of attending a suit to defend 
myself, and to pay out attorney’s fees. It is quite an 
annoyance to a man to spend his time in this way. 

Omitting the merely formal parts, the verdict of the 
jury was in this language: 

“We, the jury, duly impaneled and sworn to try the 
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issue joined between the said parties, do find for said 
plaintiff and assess the amount of damages due said 
plaintiff as follows: 


“Tor value of hors€......cccseccscccccsececes $75 00 
“Iror int. at 7 per cent on above value from Oct. 
6, 1891, to May 1, 1898........... 0.0. cee 8 24 
“Total for HOPSEs. 64s. va ead ee wed dees $83 24 
“Amount for loss of reputation and humilia- 
EL OD sid b tod oibne bse Sie alba eS ae eG ~. 500 00 
STOUAL ee Bee eae oak ele eas $583 24 


“I, M. Marsu, Forenan.” 


Judgment was rendered for the above aggregate sum 
of $583.24. 

General damages are such as the jury may give when 
the judge cannot point out any method by which they 
are to be ascertained, except the opinion and judgment 
. of areasonable man. (Bank of Commerce v. Goos, 39 Neb., 
437.) The testimony of Mr. Hallam discloses that he 
had been frequently annoyed by inquiries as to what he 
had done with his horse; that it would have been very 
annoying to answer that it had been seized and sold by 
virtue of an attachment, and, very properly, he did not 
want to lie about it. He says these conditions surround- 
ing the question left him in very bad shape, necessitating 
on his part the giving of an evasive answer. This is 
all there is of his testimony that bears upon this ques- 
tion, for we understand the observation that “it was very, 
embarrassing for a thing of that kind to slip out of your 
hands” to refer to something tangible,—perhaps, in this 
instance, to the horse, for the value of which there was 
a special finding, followed by a corresponding recogni- 
tion of a right to recover to that extent. Mr. Hallam 
did not state how he tried to evade the question as to 
what he had done with his horse, neither did he say how, 
successful was his attempted evasion. There is no evi- 
dence that by reason of this attachment his credit was 
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injured in any respect whatsoever. While we should 
feel bound by the verdict of the jury to any reasonable 
amount of damages in a proper case, it strikes us that 
the amount allowed for the loss of reputation and humil- 
iation shown in this case was out of all proportion. We 
cannot arbitrarily fix a figure as that which the jury 
might have adopted. We shall permit the verdict to 
stand for the value of the horse and interest thereon as 
found by the jury if the defendant in error shall elect to 
accept that amount in full settlement of hig entire claim. 

In the petition in the district court it was alleged that 
the defendant was a copartnership. The defendant an- 
swered denying that, at the time of filing the answer 
(June 20, 1892), or at any time since January 1, 1892, it 
was, or had done business as, a partnership. In argu- 
ment it is now urged that, since it was shown by the 
evidence that the firm, after the recovery of its judgment 
in the attachment case, had dissolved on January 1, 1892, 
no action arising out of such attachment suit could be 
subsequently maintained against the partnership. There 
is nothing in these averments of the answer to take this 
case out of the general rule laid down in 17 American 
& English Encyclopedia of Law, page 1137, that “a part- 
nership, notwithstanding its dissolution, continues to 
exist so far as may be necessary for the winding up of 
its business.” 

There is no other question presented by the record. 
If within forty days from the filing hereof the defendant 
in error shall file in this court a remittitur of the sum of 
$500, with such interest as at that time shall have ac- 
crued on said $500, the jugigment of the district court 
will be affirmed, otherwise this cause will be reversed 
and remanded for further proceedings. 


JUDGMENT ACCORDINGLY. 
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FRANCIS G. HAMER ET AL, V. MCKINLEY-LANNING LOAN 
& Trust COMPANY. 


FitED May 5,1897. No. 7270. 


1. Judgment Nunc Pro Tunc. If a judgment in fact was rendered and 
not recorded, the court at any time afterward, in a proper proceed- 
ing and upon a proper showing, is invested with the power to ren- 
der such judgment nunc pro tunc. 


2, Conflicting Evidence: Rrvirw. A finding of fact will not be dis- 
turbed when in the trial court it was reached upon consideration 
of fairly conflicting evidence. 


Error from the district court of Buffalo county. 
Tried below before HOLCoMB, J. Affirmed. 


Francis G. Hamer, for plaintiffs in error. 
Gaslin & Hallowell, contra. 


Ryan, C. 


This action was brought by the defendant in error in 
the district court of Buffalo county for the foreclosure 
of a mortgage. To vacate a decree rendered nunc pro 
tune two of the plaintiffs in error, Francis G. Hamer and 
the Nebraska Land, Stock Growing & Investment Com- 
pany, have prosecuted error proceedings in this court. 

As shown by the affidavit of Mr. Hamer, the aforesaid 
district court, in its trial docket, on March 9, 1893, made 
the following entry: “March 9, 18938. Default First 
National Bank of Broken Bow, Nebraska; Kelly, Maus 
& Co.; W. H. Lanning; W. H. Lanning, trustee; Thomas 
Frahm; William H. Carnahan; First National Bank of 
Kearney, Nebraska. Dismissed as to First National Bank 
of Poultney, Vermont; First National Bank of Minden, 
Nebraska; Continental National Bank of Chicago, Illi- 
nois; Merchants National Bank of Omaha, Nebraska; 
Rule Brokerage Company, Chicago; Chicago Lumber 
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Company, of Ravenna, Nebraska. Leave given Charles 
* O. Norton, C. E. Bates, H. I. Forsythe, W. H. Hunt, 
and A. G. Galentine to file cross-petition instanter. Due 
plaintiff from Francis G. Hamer, $5,649.40. Interest, 
ten per cent from February 14, 1893.” The above en- 
tries were made by the Honorable Silas A. Holcomb, 
judge of the district in which this cause was pending. 

In the affidavit of William Gaslin, one of the attorneys 
for the defendant in error, which was introduced in evi- 
dence, there was this language: “On the 9th day of 
March, 1893, it was agreed and stipulated by the said 
Hamer and this affiant and his partner, Gid. E. Newman, 
one Ballard, the agent of plaintiff present assenting 
thereto, that the said Ballard might give his evidence 
and the court find the amount due, and the other findings 
in the case, and final decree should be taken on said find- 
ings at the June, 1893, term of this court. Affiant fur- 
ther says that on the 29th day of June, 1893, this cause 
came up in open court with two other cases wherein 
this plaintiff was plaintiff, against said Tamer and 
others, and decree was taken and announced by the court 
on its findings in this case, which does not appear on the 
findings of this court. Affiant further deposes and says 
that a stay was filed in said case by the defendants on 
July 19, 1893.” <A copy of this request for a stay was 
embodied in said affidavit and, omitting the merely 
formal parts, was as follows: “Now comes the defend- 
ants, Francis G. Hamer, Rebecca A. Hamer, and the Ne- 
braska Land, Stock Growing & Investment Company, 
and request a stay of the order of sale for the period of 
nine months. F, G. Hamer, attorney for the defend- 
ants.” On the 24th day of March, 1894, there was filed 
a motion for a decree nune pro tunc as of date June 29, 
1893. It is asserted in argument that this motion was 
passed upon by the court wherein Judge William Neville 
was presiding. Unfortunately there was no proof of this 
fact, for the clerk omittéd to shaw by whom the judg- 
ments a rendered. The motion was sustained upon 
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consideration of conflicting evidence as to whether or 
not a decree was announced on June 29, 1893, and under 
these circumstances we are bound to assume that there 
was the announcement indicated. This being true it was 
proper that a nunc pro tunc order should be entered as 
was done in this case. (Wachsmuth v. Orient Ins. Co., 49 
Neb., 590; Van Itten v. Test, 49 Neb., 725.) 

We have referred to the filing of the request for a stay 
as tending to indicate that Mr. Hamer understood that 
a decree was actually rendered on June 29, 1893. He, 
by affidavit, denied that he knowingly filed this request, 
and insisted that the filing of a request for a stay in this 
particular case was accidental. These matters were 
doubtless duly considered by the trial court, and the 
importance attached to them we have no means of ascer- 
taining, much less have we the power to correct any un- 
due weight imputed to the filing of this request, if any 
such there was. The order that a decree be entered as 
prayed was made on March 24, 1894, and on the same day 
a motion was made to set aside this decree. In this 
motion there were set up all the grounds now urged, and 
these were considered upon conflicting evidence by the 
court, Judge Holcomb presiding, and this motion was 
overruled. Under these circumstances the decree must 
be sustained, and, accordingly, the judgment of the dis- 
trict court is 

AFFIRMED. 


SECURITY NATIONAL BANK OF GRAND ISLAND y. VIC- 
TORIAN D. LATIMER. 


FiLrep May 5, 1897. No. 7276. 


1. Record for Review. Matters certified as part of a record cannot be 
controlled by statements contained in an affidavit. 


2. Pleading: AMENDMENT DuRING Tria. An amendment pertinent to 
plaintiff's cause of action is allowable during a trial, and, subse- 
quently, should not be stricken out on motion merely because in 
the further course of the trial it is discovered that by reason of 
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the amendment plaintiff is not confined to only one theory but is 
entitled to recover on either of two theories, which, for their es- 
tablishment, are dependent upon practically the same evidence. 


Error from the district court of Hall county. Tried 
below before KENDALL, J. Affirmed. 


RR. Horth and Abbott & Caldwell, for plaintiff in error. 
W. H. Platt and Clark Varnum, contra, 


RYAN, C. 


In the early part of the year 1890 certain parties re- 
siding in Hall county undertook to organize a bank at 
Grand Island to be known by the name of the Security 
National Bank. On March 31, 1890, one of these parties 
entered into a written contract with R. C. Alden & Co., 
whereby that firm engaged to sell within thirty days 
$100,000 of the capital stock of the said bank. The con- 
sideration for such services was to be a retainer then 
paid of $500 and two and a half per cent of the amount 
which, through the agency of Alden & Co., should be dis- 
posed of. This contract was signed by J. M. Marsh, one 
of the promoters of the scheme, as “cashier Security Na- 
tional Bank (organizing).” The proposed organization 
was afterwards completed and Marsh, for a considerable 
length of time, was cashier of the bank while it was in 
active operation. During the summer of 1890 there 
arose a misunderstanding between Alden & Co. and the 
officers of the bank with reference to the compensation 
to be paid Alden & Co. The evidence does not show the 
exact nature of the trouble. It seems never to have been 
adjusted, and probably to this fact is traceable the liti- 
gation with which we are now called upon to deal. A\l- 
den & Co. retained the entire amounts which that firm 
collected on subscriptions of stock procured by it and 
refused to pay any of these amounts to the bank until 
there should be had a settlement of the commissions 
claimed to be due. Among the subscriptions of stock 
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procured by Alden & Co. were two made by Victorian 
D. Latimer for an amount in the aggregate of $1,500. In 
various installments the entire sum named was paid to 
Alden & Co., which firm, during all the time covered by 
the payments, was recoguized as an authorized agent 
for the bank for the purpose of procuring subscriptions 
for its stock. When the stock of Latimer had been fully 
paid for, he was desirous of receiving certificates evi- 
dencing his ownership of stock, but these the officers of 
the bank refused to issue. This action was thereupon 
brought to recover the amount which he had paid for 
the stock of the bank, with interest thereon from the time 
of payment. There was a verdict and judgment con- 
formably with the prayer of Latimer. 

It is urged by the bank that the original petition was 
framed on the theory that the subscription of the defend- 
ant in error had been obtained by fraudulent representa- 
tions, and that, during the trial, leave to amend the peti- 
tion was obtained upon the assurance of counsel for the 
defendant in error that the amendment was merely 
formal in its character. Without postponement of the 
trial this amendment, it is said, was made so as to in- 
corporate into the petition after the allegation that “de- 
fendant [the bank] has. never delivered any of said stock 
to plaintiff or offered so to do,” the additional words, 
“but has refused, and still does refuse, so to do.” It is 
admitted by the counsel for the plaintiff in error that 
after the above amendment had been incorporated into 
the petition there was an amendment made of the an- 
swer, by which the allegation made by amendment of the 
petition was admitted to be true. It is insisted, notwith- 
standing these conceded facts, that there was error in 
the refusal of the court, on motion, to strike out the afore- 
said amendment from the petition. In the first place we 
cannot sustain this contention, for the reason that the 
clerk of the district court has certified that the petition 
and answer were filed in the condition in which we now 
find them. To sustain the contention of counsel would 
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be to concede that a certified transcript of the record 
might be controlled and modified by matters shown by 
affidavit. In the second place, if we should assume that 
the facts are as stated in the affidavit, there would ap- 
pear nothing more serious than the allowance of an 
amendment which the counsel for the plaintiff practically 
concedes was very important. By section 144 of the 
Code of Civil Procedure it is provided that the court may, 
either before or after judgment, in furtherance of justice, 
and, on such terms as may be proper, amend any plead- 
ing, process, or proceeding in certain respects, among 
which is that against which plaintiff in error is making 
this objection. There was a consent to this amendment 
and an admission that the averment thereby made was 
true. Under these circtunstances there can exist no 
doubt that the amendment was properly permitted with- 
out the imposition of terms. From the fact that it was 
thereafter developed that, in addition to fraud as a 
ground for relief, there was pleaded by the amendment 
a refusal to deliver that for which payment had been 
made, as an independent substantive fact, it did not 
necessarily result that the amendment in question showd 
have been stricken out of the petition. Indeed, if the 
amendment in advance had been objected to for the 
reason now urged against it, we could not say there 
would have been error in permitting such amendment to 
be made,—certainly there exists no good reason for hold- 
ing that when made and its correctness of averment as 
to facts conceded it should on motion have been stricken 
out. : 
There are no special objections made to the instruc- 
tions or to any ruling made in the course of the trial. 
Such objections as are made in a general way would, 
perhaps, be entitled to consideration if this case had been 
tried on the theory alone that the plaintiff’s money had 
been obtained by fraudulent representations, There was 
no question possible on the evidence that the firm of 
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Alden & Co. was duly authorized to canvass for and ob- 
tain subscriptions to stock, and there was no objection 
made that the firm was not authorized to receive pay- 
ment for stock thus procured to be subscribed. As al- 
ready stated, it was admitted by the bank in its answer 
that there existed a continued refusal on the part of the 
bank to issue the stock so subscribed and paid for. 
Under these circumstances it is scarcely necessary to 
say that there was sufficient evidence to sustain the ver- 
dict of the jury. As there has been pointed out or dis- 
covered no error in the record, the judgment of the dis- 


trict court is 
AFFIRMED. 


HARRISON, J., not sitting. 


D. M. OSBORNE COMPANY ET AL. V. PLANO MANUFACTUR- 
ING COMPANY. 


Firep May 65,1897. No. 7180. 


1. Conditional Sales. The contract between the parties set out in the 
opinion and held not an absolute contract of bargain and sale, not 
a contract of agency, but a contract of conditional sale. 


2. Joint Motion for New Trial: Revizew. A motion for a new trial is 
indivisible, and when made jointly by two or more parties, if it 
cannot be sustained as to all it must be overruled as to all. 

3. Bona Fide Purchasers. Section 26, chapter 32, Compiled Statutes, 
applicable to contracts of conditional sales, protects only good 
faith purchasers and judgment and attaching creditors without 
notice. ; 

4. Conversion. All are principals in conversion, and every person who 
knowingly aids and abets another in the conversion of the prop- 
erty of a third person is liable to such third person ya the value 
of the property so converted. 


ERROR from the district court of Lancaster county. 
Tried below before TIBBETS, J. Affirmed. . 
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A. R. Talbot and Stewart & Munger, for plaintiffs in 
error. 


Stevens, Love & Cochran and George W. Cooper, contra. 


RAGAN, C. - 


In the district court of Lancaster county the Plano 
Manufacturing Company brought suit against the D. M. 
Osborne Company, C. L. Wyman, Henry Strathman, and 
George Yule, to recover the value of certain binding 
twine which the plaintiff alleged belonged to it, and 
which the defendants had converted to their own use. 
The plaintiff below had a verdict and judgment and the 
defendants below have prosecuted here a petition in 
error. 

The property made the subject of this suit was de- 
livered by the defendant in error to the plaintiff in error, 
C. L. Wyman, ‘in pursuance of a written contract be- 
tween said parties dated the 18th day of March, 1890. 
This contract was actually signed by one William 
Brown, but the evidence is undisputed that Brown, to 
use his own language, was a mere “figurehead” for Wy- 
man, and that the latter was the party beneficially inter- 
ested in the contract with the Plano Company. The con- 
tract, so far as material here, was as follows: 

“The party of the first part [the Plano Manufactasing 
Company], for and in consideration of the covenants and 
agreements hereinafter contained to be kept and per- 
formed by the party of the second part [C. L. Wyman], 
has this day appointed the party of the second part its 
agent for the sale of twine at Elwood and vicinity. 

“It is expressly understood and agreed by the party of 
the second part that an obligation is accepted by them 
or him to pay for all twine ordered in this contract and 
for any additional order that may be made and accepted 
by the party of the first part, the second party agreeing 
. not to use the net proceeds of sales in his or their own 
business or for his or their own use, benefit, or accom- 
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modation, but to collect, receive, keep, and hold the same 
until paid over to the said party of the first part, solely 
as its agent and not otherwise, and for its sole use and 
benefit, and for the commission hereinafter specified the 
second party agrees to do all the business pertaining to 
selling said twine, to receive the same, pay freight 
charges, keep the same insured from loss by fire for at 
least two-thirds of the contract price therefor in the name 
of the first party, and pay all the taxes assessed on same 
while in his or their possession, keep the same well 
housed and in good order during the entire season or 
until sold, and to pay all damages to such property 
caused by neglect to properly insure, store, and care for 
the same. , 

“In furtherance of this contract the party of the first 
part agrees to furnish the party of the second part 1,500 
pounds hemp at sixteen cents per pound, 1,500 pounds 
Sisal at seventeen cents per pound, to be shipped be- 
tween January 1 and August 1, 1890, and allow and pay 
cents per pound commission on all twine sold when 
the proceeds are paid over, netting the party of the first 
part 113 cents per pound on hemp twine, 144 cents per 
pound on Sisal twine. The said twine to be sold for 
cash only and full settlement made in cash by said sec- 
ond party not later than September 1, 1890, unpaid bal- 
ances to draw interest after September 1, 1890, at the 
rate of per cent per annum. 

“It is further agreed and understood that until sold 
or settled for by the party of the second part the sole and 
exclusive ownership and title in and to all twine shipped 
to or held by the said party of the second part under this 
contract is and shall be and remain in the said party of 
the first part, and the same, or all net proceeds derived 
from the sale thereof, shall be at all times held for its 
account and subject to its order, the party of the first 
part reserving the right to rescind this contract if from 
fire or other cause it becomes impracticable for the first - 
party to supply such twine,” ete, 
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The evidence tends to show that in pursuance of the 
terms of this contract the Plano Manufacturing Com- 
pany, in the spring of 1890, shipped to Wyman the 
amount of hemp and Sisal twine therein mentioned; that 
at the time of making this contract Wyman was hand- 
ling the twine of the D. M. Osborne Company, and desir- 
ing to conceal from it that he was also handling the twine 
of the Plano Company, he caused the contract just quoted 
to be signed by Brown for him, Wyman; that about the 
last of August, 1890, Wyman was indebted to the D. M. 
Osborne Company for goods purchased of tliem, or for 
goods which he had sold of theirs and not accounted for; 
that at that time the plaintiff in error Yule was the agent 
of the D. M. Osborne Company; that at that time -Wy- 
man had on hand the twine sued for in this action, and 
which had been shipped to him in pursuance of the con- 
tract between him and the Plano Company quoted above. 
About this date Yule went to Elwood and, with knowl- 
edge or notice of the relation existing between Wyman 
and the Plano Manufacturing Company, induced Wyman 
to ship the twine sued for here to the plaintiff in error 
Strathnian at Grand Island. Strathman executed his 
note to Yule for the value of the twine received and sub- 
sequently paid the note, and the proceeds, or a part of 
them at least, were applied by Yule or by Wyman to dis- 
charge the debt which the latter owed the D. M. Osborne 
Company; in other words, the evidence leads irresistibly 
to the conclusion that Yule and Wyman conspired to- 
gether to pay a debt which Wyman owed the D. M. Os- 
borne Company with the twine of the Plano Manufactur- 
ing Company then in Wyman’s possession, and that the 
proceeds of said twine did go towards the discharging 
of said debt. It is to be remarked here that the evidence 
in the record is sufficient to show that Strathman, at the 
time he accepted this twine and gave his note for it, was 
in possession of sufficient facts to put him upon inquiry 
as to Yule and Wyman’s title to the twine. As to the 
part taken in the transaction by the D. M. Osborne Com- 
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pany, it, being a corporation, could act only through, and 
did act through, its agent, Yule; but it received the ben- 
efit of his fraudulent transaction and has not repudi- 
ated it. 

The plaintiffs in error contend that the contract quoted 
above was an unconditional contract of sale between 
the Plano Company and Wyman, and that when the 
twine was delivered by the Plano Company to Wyman it 
became his property, and that since they purchased the 
twine of Wyman, they are not liable in this action. They 
claim that Mack v. Drummond Tobacco Co., 48 Neb., 397, 
controls the case at bar. On the other hand, the defend- 
ant in error claims that the contract quoted above was 
not a contract of sale, but one of agency merely; that 
Wyman simply held the twine as agent to sell for the 
Plano Company on commission; and that, having no title 
to the twine, if the plaintiffs in error bought from him, 
they took no title and are therefore liable. The defend- 
ant in error also claims that National Cordage Co. v. Sims, 
44 Neb., 148, controls the construction of the contract in 
suit decisively in favor of its contention here. But 
neither of these cases is in point here. The contract con- 
strued in the National Cordage Company case was a 
contract of agency; it was not a contract of sale, either 
absolute or conditional. By the contract construed in 
that case the cordage company furnished its agent twine 
for sale at a specified commission. But the agent by 
the contract did not agree to pay for all twine received 
by him, but to endeavor, if possible, to sell all the twine 
received and to remit the proceeds of such sale. In the 
Drummond Tobacco case, Mack & Co., by the contract, 
guarantied the-payment of all tobacco received under 
the contract, and executed their notes to the tobacco com- 
pany for the invoice price of the goods received; and it 
was held that that contract was an absolute contract of 
bargain and sale, and that the title to all tobacco re- 
ceived by Mack & Co. under the contract vested in them 
upon its receipt. In the contract in the case at bar Wy- 
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man expressly agrees to pay for all twine shipped to him 
under the contract; to make a settlement with the com- 
pany not later than September 1, 1890, and to pay in- 
terest on any balance then due; and the contract further 
expressly provides that the title and ownership of the 
twine shipped shall remain in the Plano Manufacturing 
Company until it is paid for. The contract under con- 
sideration, then, is not an absolute contract of bargain 
and sale. Itis nota contract of agency. It is one of con- 
‘ditional sale. It is the species of contract contemplated 
by section 26, chapter 32, Compiled Statutes. 

We have carefully examined all the complaints made 
by the plaintiffs in error as to the rulings of the district 
court. It would subserve no useful purpose here to re- 
view these assignments, as we have reached the conclu- 
sion that under no view of the case is there any error in 
the record prejudicial to Yule. All the plaintiffs in 
error made a joint motion for a new trial and have filed 
here a joint petition in error, and since the judgment of 
the district court is not erroneous as to Yule, it is good 
as to all the plaintiffs in error, the rule of this court being 
that a motion for a new trial is indivisible, and when 
made jointly by two or more parties, if it cannot be al- 
lowed as to all, it must be overruled as to all. (See 
Minick v. Huff, 41 Neb., 516, and cases there cited.) This 
conditional contract of sale between Wyman and the 
Plano Company was a valid one as between them, and 
the title to the property remained in the Plano Com- 
pany until it was paid for. Wyman, therefore, had no 
title to the property, as he had not paid for it; and 
but for the provisions of the statute, said section 26, 
chapter 32, anyone acquiring this property from Wy- 
man or a lien upon it would take no greater title than 
Wyman had.. (Campbell Printing Press & Mfg. Co. v. Dyer, 
46 Neb., 830.) But the statute has made an exception in 
favor of parties dealing with such property by which 
good-faith purchasers of property in the possession of 
a conditional vendee thereof, and the judgment and at- 
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taching creditors of such vendee without notice are pro- 
tected. (Peterson v. Tufts, 84 Neb., 8.) Neither Yule, 
Strathman, nor the D. M. Osborne Company was a judg- 
ment or attaching creditor of Wyman, nor was either 
one of said parties a good-faith purchaser of this property 
from Wyman, as they and each of them knew, or were in 
possession of sufficient facts from which they should have 
known, that Wyman was a conditional vendee of the 
property and not the absolute owner of it. There are 
no accessories in conversion,—all are principals; and 
every person who knowingly aids and abets another in 
the conversion of the property of a third person renders 
himself liable to such third person for the value of the 
property so converted. Yule, with full knowledge that 
Wyman was a conditional vendee of the twine in suit, 
and that he had no title to this twine as against the Plano 
Company, assisted Wyman not only to convert this twine 
to his own use, but he did this for the express purpose of 
depriving the Plano Manufacturing Company of the 
twine or its proceeds. The judgment rendered against 
Yule is the only one that could have been rightly ren- 
dered under the evidence in the record, and the judgment 
against all the plaintiffs in error is therefore 


AFFIRMED. 


OMAHA LOAN & TRUST COMPANY, APPELLEE, V. GEORGE 
EE. BenrranD, APPELLANT. 


FIinep May 5,1897. No. 7262. 


1. Judicial Sales: MasTER-ComMIssIONERS. A district court has power 
to appoint a person other than the sheriff of the county special 
master to make a sale of real estate ordered to be sold in pursu- 
ance of its decree. 


2. Special Master Commissioner. A special master so appointed is not 
an officer within the meaning of section 1, chapter 10, Compiled 
Statutes, 1895, 
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: Bonp. No statute of this state requires a person appointed 
such special master to take and file an oath or to give a bond; but 
the district court is invested with authority, and it should require 
this of a person appointed special master before entering upon the 
performance of his duties. 


3. 


4, Judicial Sales: OBJECTION TO APPRAISEMENT. Objection that prop- 
erty sold under a decree in equity was appraised too low comes too 
late when made for the first time after the sale. 


APPEAL from the district court of Douglas county. 
Ieard below before FrrGuson, J. , Affirmed. 


Guy R. C. Read, for appellant. 
Francis A. Brogan, contra, 


RAGAN, C. 


This is an appeal from an order made by the district 
court of Douglas county confirming a judicial sale of 
real estate made by a special master commissioner ap- 
pointed by the court for that purpose. The appellant 
urges here the following arguments: 

1. That the district court was without authority to 
authorize the sale to be made by any person other than 
the sheriff of the county. A district court has power to 
appoint a proper and disinterested person other than the 
sheriff of the county as commissioner to make sale of 
real estate ordered to be sold in pursuance of a decree of 
the court. (Code of Civil Procedure, sec. 852; American 
Investment Co. v. Nye, 40 Neb., 720.) 

2. A second argument is that the special master so 
appointed by the court did not take and file an oath nor 
execute a bond. Under this head it is insisted that a 
special master appointed by a court of equity to make a 
sale is an officer within the meaning of section 1, chapter 
10, Compiled Statutes, 1895. We do not think he is. 
The district court has authority independent of the 
statute, and it should require of a person appointed 
special master to take and file an oath and to give a bond 
to faithfully perform his duties, before entering upon the 
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performance thereof. But we know of no statute that 
requires a special master either to take an oath or to 
give a bond. Again, there is nothing in the record be 
fore us which shows or tends to show that the special 
master did not give a bond and did not take an oath; 
and if such bond and oath were essential to confer juris- 
diction upon him to make this sale then, in the condition 
in which this record is, we will presume that such bond 
was filed and such oath taken. (Atchison & N. R. Co. v. 
Washburn, 5 Neb., 117; Dayton v. Johnson, 69 N. Y., 419.) 

3. The third and fourth, arguments are that the ap- 
praisers were not sworn, and that the appraisers did not 
view or inspect the real estate at or before the time of 
appraising it. The report of the special master in the 
record recites that the appraisers were duly sworn to 
appraise the real estate ordered to be sold and that it 
was appraised upon actual view thereof. There is no 
showing in the record to controvert this report of the 
special master, and his report must, therefore, be con- 
clusively presumed correct. 

4, Finally, it is insisted that the appraisement made 
of the property was too low. No objection was made 
and filed in the case to this appraisement before the sale 
of the property, and the objection that the property was 
appraised too low comes too late when made for the first 
time after the sale. The judgment of the district court is 


AFFIRMED. 


Henry M. Porter, APPELLANT, V. ADAM OURADA ET AL., 
APPELLEES. 


Firrp May 5, 1897. No. 7285. 


1. Mortgages: AssiIGgNMENT: PAYMENT: AGENCY: SUBROGATION. Ourada 
gave his note to Toncray, due in five years, payable to his order, 
and secured the same by real estate mortgage. Toncray sold and 
delivered the note and mortgage before their maturity to Porter, 
but he did not record the mortgage assignment, Afterwards a 
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trust company took a mortgage from Ourada on the real estate 
to secure its loan of $1,700 to him. Instead of paying the money 
to Ourada the trust company retained it and promised therewith 
to pay off the Toncray mortgage debt, having then two years to 
run. The trust company paid the Toncray mortgage debt to him 
and caused him to release his mortgage of record without notice 
that such mortgage debt was then owned by Porter. Toncray was 
not Porter’s agent, and embezzled the money. After the record- 
ing of the Toncray release and the trust company’s mortgage, 
Stibal, in good faith, purchased, subject to the trust company’s 
mortgage, the real estate, and parted with a valuable consideration 
therefor without notice, actual or constructive, of Porter’s owner- 
ship of the Toncray mortgage debt or that his release of said 
mortgage was unauthorized. Porter then brought suit to foreclose 
the Toncray mortgage, making Stibal and the trust company de- 
fendants. Held, (1) That Stibal’s title was not incumbered with 
the Porter mortgage (Whipple v. Fowler, 41 Neb., 675, followed); 
(2) that the record of the Toncray mortgage was notice to the 
trust company that it secured a debt evidenced by negotiable 
paper, and that it paid this debt to Toncray at its peril without 
receiving from him at the time the surrender of such paper; (3) 
that the promise made by the trust company to Ourada to pay the 
Toncray mortgage was a promise made for the benefit of the legal 
owner and holder of the debt secured by such mortgage; (4) that 
Porter was entitled to be subrogated to the lien which the trust 
company had on the land to the extent of the amount due and 
unpaid on the mortgage purchased by him of Toncray. 


: The mere fact that a mortgagee has 
been in the habit of collecting interest from the mortgagor and 
remitting it to an assignee of the mortgage is not alone sufficient 
to authorize the conclusion that the mortgagee’s agency was such 
as to authorize him to collect the entire unmatured mortgage debt. 
(Stark v. Olsen, 44 Neb., 646.) 


8. Maxim. Where one of two innocent parties must suffer a loss, he 
whose negligence caused the injury should bear it. 


APPEAL from the district court of Colfax county. 
Heard below before SULLIVAN, J. Reversed. 


Loomis & Abbott, for appellant. 
Phelps & Sabin, contra. 


RAGAN, C. 

This is an appeal by Henry M. Porter from a decree of 
the district court of Colfax county dismissing his suit 
brought to foreclose a real estate mortgage. 
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There is little, if any, conflict in the evidence. The 
inaterial facts are as follows: In January, 1887, Adam 
Ourada owned certain real estate in Colfax county. On 
the 3ist day of January of said year Onrada became in- 
debted to one C. H. Toncray in the sum of $850. As an 
evidence of said debt Ourada and his wife executed and 
delivered to Toncray a note for said sum of money, pay- 
able to the order of said Toncray at a bank in Fremont, 
Nebraska, where Toncray resided. This note matured 
on the 1st day of February, 1892, and drew interest at 
the rate of seven per cent per annum from [Tebruary 1, 
1887, until maturity, such interest payable semi-annually 
and evidenced by ten interest notes or coupons of $29.75 
attached thereto, each payable to Toncray and at the 
same place of payment as the principal note. The prin- 
cipal bond and the coupons were secured by a real estate 
mortgage executed by Ourada and wife on the 31st day 
of January, 1887, and duly recorded in the office of the 
register of deeds of said Colfax county on the 8th day of 
February, 1887. Soon after the recording of this mort- 
gage Toncray sold, indorsed, and delivered in the usual 
course of business the principal note and interest notes 
to Henry M. Porter and delivered to him the mortgage 
securing the same. It does not appear that Toncray ever 
executed any formal assignment in writing of the mort- 
gage securing these notes; at all events, if such an assign- 
ment was executed, it was never filed of record in the 
office of the register of deeds of Colfax county. Until 
May, 1890, Ourada appears to have made his interest pay- 
ments as they matured to Toncray, and he appears to have 
remitted them to Porter’s agent. In May, 1890, Ourada 
made application to the appellee, the Central Loan & 
Trust Company (hereinafter called the trust company), 
for a loan upon this land. The trust company agreed to 
and did make Ourada a loan of $1,700, and to secure the 
same took a mortgage from Ourada and wife upon this 
land. By agreement between Ourada and the trust com- 
pany the latter, instead of paying to Ourada the $1,700, 
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undertook therewith to pay off and discharge all liens 
upon the land prior to its own mortgage. It paid off 
several liens on the land and paid to Toncray the prin- 
cipal of his loan, $850, not due until February, 1892, and 
paid the matured interest thereon, and caused Toncray 
to release his mortgage. It appears that Toncray failed 
to remit this money to Porter, who then owned and held 
the Toncray mortgage and the debt which it was given 
to secure. At the time the trust company took its $1,700 
mortgage from Ourada it caused an abstract of title to 
be made of the property on which abstract appeared the 
mortgage made by Ourada to Toncray. When the trust 
company made the payment to Toncray it had no knowl- 
edge or notice of the fact that Porter then owned and held 
the debt which such mortgage was given to secure. In 
April, 1891, the appellee, John Stibal, purchased of 
Ourada and wife the real estate in controversy here, paid 
a valuable consideration for the same, and in his deed 
assumed and agreed to pay the $1,700 mortgage held by 
the trust company, it then being of record in Colfax 
county. Before Stibal purchased the land he caused the 
public reeords of Colfax county to be examined, and they 
disclosed the mortgage made by Onrada and wife to 
Toncray, the release of that mortgage by Toncray, and 
the $1,700 mortgage made by Ourada and wife in May, 
1890, to the trust company. Stibal, at the time he pur- 
chased the land, had neither actual nor constructive no- 
tice that Porter owned or had ever owned the debt 
secured by the Toncray mortgage, and he purchased the 
land of Ourada believing that said mortgage had been 
paid in full and rightfully discharged of record. On the 
15th day of December, 1892, Henry M. Porter brought 
this suit in the district court of Colfax county to fore- 
close the mortgage which had been transferred to him by 
Toncray, making the trust company and Stibal, among 
others, defendants to the action. Stibal answered alleg- 
ing that he was the owner of the real estate; that he 


purchased it for a valuable consideration, relying upon 
37 
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the notice afforded by the records of Colfax county that 
the mortgage sought to be foreclosed by Porter had been 
paid and released. The trust company answered, claim- 
ing also to be an innocent mortgagee of the property, and 
prayed for the foreclosure of its mortgage, and that it 
might be declared a first lien upon the real estate. 

In view of these established facts, what are the rights, 
liabilities, and equities of Porter, the trust company, and 
Stibal? Stibal, having purchased and paid for this real 
estate a’ valuable consideration after the entry of the 
satisfaction of the mortgage by Toncray, the original 
mortgagee, without notice, actual or constructive, that 
the Toncray mortgage had been assigned and remained 
unpaid, and that the release thereof was unauthorized, he 
is entitled to protection as against the Toncray mortgage 
now sought to be foreclosed by Porter. (Whipple ». 
Fowler, 41 Neb., 675.) The principle upon which that 
case rests is that where one of two innocent parties must 
suffer a loss, he whose negligence caused the injury 
should bear it. Although Porter is an innocent holder 
of the debt and mortgage, yet he might have protected 
himself by taking a formal assignment in writing from 
Toncray of the mortgage purchased by him and caused 
it to be recorded in the office of the register of deeds of 
Colfax county. (Hggert v. Beyer, 43 Neb., 711.) And if 
his neglect to do this has caused the loss which either he 
or Stibal must bear, then, as between those two parties, 
the loss should fall on Porter. Stibal’s title, then, to the 
real estate in controversy, so far as this record discloses, 
is subject only to the lien of the mortgage of the trust com- 
pany. The trust company is not an innocent mortgagee 
of the real estate in question. At the time it took its 
mortgage the Toncray mortgage stood of record and the 
debt which it secured had two years to run. By the 
agreement with Ourada the trust company was to pay off 
the Toncray mortgage out of the loan it had made to 
Ourada. It paid this mortgage to Toncray, but Toncray 
had no authority to receive such payment. He did not 
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own the paper, nor was it in his possession, nor was he 
Porter’s agent for the collection of this mortgage debt. 
The mere fact that Toncray had been in the habit of col- 
lecting from Ourada interest and remitting it is not alone 
sufficient to authorize the inference or conclusion that his 
agency was such as to authorize him to collect the entire 
unmatured mortgage debt. (Stark v. Olsen, 44 Neb., 646; 
Richards v. Waller, 49 Neb., 639.) When the trust com- 
pany paid the mortgage to Toncray it knew, or must have 
known, from the records that the mortgage secured a 
debt evidenced by negotiable paper, and it paid this debt 
to 'oncray at its peril without receiving from him at the 
time the surrender of the negotiable notes. (Hggert v. 
Beyer, 43 Neb., 711.) The promise made by the trust com- 
pany to Ourada to pay the Toncray mortgage was a 
promise made to Ourada for the benefit of the legal owner 
and holder of the debt secured by the Toncray mortgage, 
and the mortgage of the trust company upon this land 
should be charged with the amount due Porter on the 
Toncray mortgage; in other words, Porter is entitled to 
be subrogated to the lien which the trust company bas 
on this land to the extent of the amount due and unpaid 
on the mortgage purchased of Toncray. 

The decree appealed from is reversed and the cause 
remanded to the district court with instructions (1) to 
take an account of the amount due Porter on the Toncray 
mortgage; (2) the amount due the trust company on its” 
mortgage, and to enter a decree giving Porter a first lien 
upon the premises for the amount due upon his mortgage, 
and to give the trust company a second lien for the 
amount found due on its mortgage, after deducting from 
such amount the amount found due Porter, the costs in 
this entire proceeding to be taxed to the trust company 
and Porter in such proportion as the district court may 


deem just. 
REVERSED AND REMANDED. 
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NEBRASKA LAND, Stock-GRowi1na & InvestmENT Com- 
PANY V. First NATIONAL BANK OF MINDEN ET AL. 


FiteD May 5,1897. No. 7292, 


Review: JupGMENT. The record examined and the conclusion reached 
that the verdict and judgment complained of were the only ones 
that could have been correctly returned and rendered on the un- 
disputed evidence in the case. 


Error from the district court of Kearney county. 
Tried below before BEALL, J. Affirmed. 


Francis G. Hamer, for plaintiff in error. 


J. L. McPheely and G. L. Godfrey, contra. 


RAGAN, C. 


In the district court of Kearney county the Nebraska 
Land, Stock-Growing & Investment Company brought 
this action in replevin for some live stock against the 
First National Bank of Minden and others. The trial 
resulted in a verdict and judgment in favor of the defend- 
ants below, and the stock company pvosecutes here a peti- 
tion in error. 

We have carefully examined the pleadings, the evi- 
dence, and the instructions of the court and reached the 
conclusion that the record contains no error prejudicial 
to the parties complaining here. Indeed, the verdict and 
judgment returned and rendered are the only ones that 
could have been rightfully returned and rendered under 
the undisputed evidence in the case. The district court, 
when the plaintiff below rested its case, should have in- 
structed the jury to return a verdict for the bank. The 
record presents no question of law, and the judgment of 
the district court is 

AFFIRMED. 
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CHARrLis MYERS v. STATE oF NiBRASKA. 
Fisep May 5, 1897. No. 8932. 


1. Rape: Eviprence. In a prosecution for rape, certain evidence, set 
out in the opinion, Aeld to be irrelevant to the issues and prejudi- 
cial to the accused. 


2. Trial: Cross-EXAMINATION: CONTRADICTIONS. When a witness is 
cross-examined on a matter collateral to the issue he cannot, as 
to his answer, be contradicted by the party putting the question. 
(Johnston v. Spencer, 51 Neb., 198.) . 


. 


Error to the district court for Seward county. . Tried 
below before Barus, J. Reversed. 


R. 8. Norval and George W. Lowlcy, for plaintiff in error. 


C.J. Smyth, Attorney General, and Hd P, Snuith, Deputy 
Attorney General, for the state. 


IRVINE, C. 


Myers was convicted of rape upon the body of a girl 
within the statutory age of consent, and sentenced to im- 
prisonment in the penitentiary for three years. The judg- 
ment must be reversed on account of errors in the admis- 
sion of evidence. 

The prosecutrix was, at the time of the alleged offense, 
somewhat more than seventeen years old. She was the 
adopted daughter of Mr. and Mrs. Richman, and dwelt 
with them on their farm in Seward county. The defend- 
ant, Myers, a youth of twenty, taught school in the neigh- 
borhood and boarded with the Richmans. The general 
nature of the testimony of the prosecutrix was that on 
the night of December 3, 1895, as she was about to retire, 
the defendant entered her room, and after some resist- 
ance on her part, accomplished his purpose; that there- 
after until the 5th of April, 1896, he several times visited 
her room after she had retired, and on each occasion in- 
tercourse took place. The defendant took the stand on 
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his own behalf, and squarely and emphatically denied 
all the charges against him, and denied that there had 
ever been the slightest improper conduct between them. 
The prosecutrix’s testimony was to the effect that on no 
occasion, except when he visited her room, had Myers 
ever, by word or act, exhibited the slightest undue 
familiarity or made any attempt in that direction; that 
even during those visits he used no words of endearment, 
and never kissed her or caressed her in any manner. The 
circumstances corroborating the prosecutrix’s testimony 
were slight. They really went no further than to establish 
that the opportunity existed between these persons, and 
that they were so situated that her story might be true, 
and that she was not known to have any male associates 
whom she met under circumstances permitting improper 
conduct. The corpus delicti was proved beyond a doubt. 
The girl was under eighteen, and she gave birth to a 
child. This being established, the case called for close 
scrutiny of the evidence connecting the defendant with 
the crime, and the testimony of the only two persons hav- 
ing absolute knowledge was of such a character that it 
was perhaps unusually necessary to guard against the 
intrusion into the case of immaterial evidence which 
might improperly influence the jury. 

One Phena Thams was called as a witness for the de- 
fense, and testified in chief that on one occasion she had 
observed a neighbor taking improper liberties with the 
prosecutrix. On cross-examination she was asked in re- 
gard to her acquaintance with one Miles Thompson, a 
negro. Then followed such questions as the following: 

“Q. I will ask you if it is not a fact that you were dis- 
charged from the Windsor Hotel because you and he were 
found embracing each other? 

“Q. Is it not a fact that Mr. France discharged you be- 
cause you and Miles Thompson, the colored porter at the 
Windsor Hotel, had been found on several occasions, 
previous to your discharge, embracing each other and 
kissing each other? 
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“Q. I will ask you if Billy Royer did not, immediately 
preceding the time you left the Windsor Hotel, find you 
and one Miles Thompson, the colored porter there, em- 
bracing each other in one of the halls? 

“Q. I will ask you if Tena Frahm did not find you and 
Miles Thompson, the colored porter at the Windsor Hotel, 
immediately before.you left there, before your discharge, 
find you and Miles Thompson embracing each other and 
caressing each other? 

“Q. Did not Emma France, immediately before your 
discharge from the Windsor Hotel, find you and Miles 
Thompson, the colored porter, embracing each other in 
one of the halls of the hotel? 

“Q. I will ask you if you was not overtaken, or caught, 
in the Windsor Hotel, embracing Miles Thompson, im- 
mediately before your discharge from the hotel? 

“Q. I will ask you if Frank Cross did not overtake you, 
or find you, and one Charles Burnham on the public high- 
way, right north of Utica, embracing each other? 

Each of these questions was objected to and the wit- 
ness required to answer. She denied each of the charges. 
This evidence was wholly collateral, tended in nowise 
to prove the issue and in no legal manner to impeach the 
witness; but the effect upon the jury of permitting these 
repeated insinuations of immoral conduct between the 
witness and a colored man must have been highly preju- 
dicial, and the error was augmented by permitting the 
state to call Frank Cross in rebuttal and prove by him 
the substance of the charge contained in the last question. 
Even if the testimony was proper on cross-examination, 
it was collateral, and the state was bound by the witness’s 
answers. (Johnston v. Spencer, 51 Neb., 198.) 

Mrs. Richman was called to testify on behalf of the 
state in chief, and among other things, she was asked re- 
garding the prosecutrix: “Q. You may go ahead now 
and state what was the girl’s demeanor towards you and 
Mr. Richman during the time she has lived, and whether 
she has been truthful or otherwise, whether she has been 


° 
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obedient or otherwise, whether she has been given to 
vulgarity and obscenity, and what her general character 
has been since she has lived with you?” This was ob- 
jected to, and the witness answered: “She has always 
been an affectionate child, a truthful child, and I never 
had any trouble with her any more than a mother would 
have with any child.” Every portion of this question 
was highly objectionable. Asa part of the state’s case in 
chief it had no right to support the testimony of its wit- 
nesses by proof of their general truthful character, and 
if this could have been done, the rule is familiar that it 
must be by proof of general reputation, and not the wit- 
ness’ opinion as to her actual conduct. So, too, whether 
or not she had been an obedient child was wholly foreign 
to the case, and whether or not she was given to vulgarity 
or obscenity tended in no way to prove the defendant’s 
guilt. Almost immediately afterwards the fullowing 
question was answered over defendant’s objection: Q. 
State whether she has been refined or coarse in her nature 
or conduct since she has been living with you?” The 
witness answered: “Refined.” No comment is required 
to show the immateriality of this line of examination. 

From certain questions asked the prosecutrix in cross- 
examination it appeared probable that the defense would 
undertake to show illicit relations about the time in con- 
troversy between the prosecutrix and a colored man living 
at the Richman house. By a series of questions, not 
necessary to repeat, but all of which were properly ob- 
jected to, the state was permitted to prove, as a part of 
" its case in chief, that this colored man was a man of good 
character, temperate, industrious, and not given to the 
use of obscene language. In many other particulars evi- 
dence was permitted entirely beyond the realm of facts 
in any way connected with the issue to be proved, and 
much of it was of such a character as that we have quoted 
manifestly tending to create a bias or prejudice in the 
minds of the jurors favorable to the prosecutrix or ad- 
yerse to the defendant and his witnesses. 
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Without discussing other questions, the judgment must 
be reversed for the errors referred to. 


REVERSED AND REMANDED. 


GRAND IsLAND & WyomING CENTRAL RAILROAD Com- 
PANY V. SAMUEL SWINBANK ET AL. 


Finep May 5, 1897. No. 7230. 


1. Rulings on Evidence: Review. Errors in the admission and rejec- 
tion of evidence cannot be reviewed unless the particular rulings 
complained of are pointed out in the petition in error. 


2. Assignment of Cause of Action. Evidence held sufficient to war- 
rant a finding that there had been an absolute assignment of a 
cause of action to the plaintiff. 


3. Statutes: AMENDMENTS: RAILROAD COMPANIES: FENCES. Session 
Laws, 1877, page 60, purporting to amend section 2 of the act re- 
lating to the liability of railroad companies for live stock injured 
where no lawful fence has been constructed, is in conflict with 
the constitution and inoperative because it did not repeal the sec- 
tion amended. City of South Omaha v. Taxpayers’ League, 42 Neb., 
671, followed. 


4, Railroad Companies: Injury To Stock: EvipENcE. Therefore, the 
notice provided for by the original section is incompetent evidence 
for the purpose of establishing the value of live stock killed or 
injured. 


5. Pleading: DEFAULT: PERMISSION TO ANSWER. Permitting a defend- 
ant in default to file an answer is a matter resting largely in the 
discretion of the trial court, and a judgment will not be reversed 
because the defendant was permitted to answer out of time unless 
the record affirmatively discloses an abuse of discretion. 


6. Railroad Companies: Insurny To Stock: Damaces. That part of the 
statute relating to the liability of railway companies for live stock 
injured which gives the owner of live stock double the value of 
his property, is void. Atchison & N. R. Co. v. Baty, 6 Neb., 37, 
reaffirmed. 


FERRor from the district court of Dawes county. Tried 
below before KINKAID, J. Affirmed conditionally. 


qr 
bo 
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J. W. Deweese, A. W. Crites, and F. H. Bishop, for plaint- 
iff in error. 


Allen G. Fisher and A. V. Harris, contra. 


Irving, C. 


Samuel Swinbank and William Swinbank, partners as 
Swinbank Bros., brought this action against the Grand 
Island & Wyoming Central Railroad Company to recover 
damages for live stock killed by the trains of the railroad 
company at points where the tracks remained unfenced | 
in violation of the statute. They recovered judgment for 
$515, and both parties prosecute error. 

We will consider in the first place the petition in error 
of the defendant railroad company. The petition is in 
four counts; the first alleging the killing of four horses 
belonging to plaintiffs; the second alleging the killing of 
a mare belonging to one Collins, and the assignment of 
the cause of action to plaintiffs; the third alleging the 
killing of a heifer belonging to Rosenberg Bros., and the 
assignment of the cause of action to plaintiffs; the fourth 
alleging the killing of a cow belonging to plaintiffs. The 
matters complained of in the brief, and to which the argu- 
ment is entirely directed, may best be considered in the 
order in which they are stated in a general résumé at the 
close of the brief. 

1. Error in admitting in evidence certain notices and 
affidavits of loss made and served upon the railroad com- 
pany in accordance with the provisions of section 2, chap- 
ter 72, Compiled Statutes, relating to the liability of rail- 
way companies for stock killed when the track is not 
properly fenced. We cannot consider this question, be- 
cause the admission of the evidence is not acrlenee: in the 
petition in error. 

2. That the assignment of the second and third causes 
of action to the plaintiff are not established by the evi- 
dence, and that as to those counts the plaintiffs are not 


. 
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the real parties in interest. In support of this contention 
the defendant invokes the rule established in Hoagland 
v. Van Etten, 22 Neb., 681, to the effect that a mere as- 
signee, having no interest in the result, but who obtains 
an assignment upon a promise to pay the assignor the 
amount he may derive from the action, is not the real 
party in interest under section 29 of the Code of Civil 
Procedure, and cannot maintain an action. We find, © 
however, in the evidence sufficient to warrant the jury in 
finding that in each case there was an absolute assign- 
ment conveying a beneficial interest to the plaintiffs. As 
to the third count, this evidence is quite distinct and sat- 
isfactory. As to the second it is by no means conclusive, 
but it would be without profit to set out here all the evi- 
dence bearing on the issue. Suffice it to say that there 
was evidence tending to prove that the conditions of the 
assignment were that, in case of recovery, plaintiffs were 
to pay the owner $125; if no recovery should be had, they 
were to pay, in any event, the value of the horse. The 
bona fides of this transaction and the character of the as- 
signment, as to whether or not it was an actual and abso- 
lute sale, were submitted to the jury by appropriate 
instructions not complained of in the briefs, and the jury 
resolved the question in favor of the plaintiffs. 

8. That the damages assessed on the third and fourth 
causes of action are unsupported by competent evidence 
of value. -As to the fourth cause of action there is no 
assignment relating thereto in the petition in error and no 
general assignment covering the question. As to the 
third cause of action there is an appropriate assignment 
and it is well taken. We find no evidence in the record 
as to the value of the cow described in the third count 
except the notice of loss and affidavit served on the com- 
pany. As before stated, these notices and affidavits were 
made and served in compliance with section 2, chapter 
72, Compiled Statutes. By the first section of that act 
it is made the duty of railroad companies, under certain 
limitations, to provide fences and cattle-guards, and they 
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are made liable for all damages inflicted by agents, en- 
gines, or trains running upon the track, upon cattle, 
horses, sheep, or hogs thereon, where the statute is not 
complied with. Section 2 originally read as follows: 
“Any railroad company hereafter running or operating 
its road in this state, and failing to fence on both sides 
thereof, against all live stock running at large at all 
points, shall be absolutely liable to the owner of any live 
stock injured, killed, or destroyed by their agents, em- 
ployes or engines, or by the agents, employes or engines 
belonging to any other railroad company, running over 
and upon such road, or there being: Provided, That in 
case the railroad company liable under the provisions of 
this section, shall neglect or refuse to pay the value of 
any property so injured or destroyed, after thirty days’ 
notice in writing given, accompanied by an affidavit of 
the injury or destruction of said property, to any officer 
of the company, or any station agent, or ticket agent, or 
conductor employed in the management of its business 
in the county where the injury complained of shall have 
been committed, such railroad company, their agents and 
employes, shall, in an action brought to recover damages 
therefor, be held and they are hereby declared to be liable 
to pay double the value of the property so injured, killed 
or destroyed as aforesaid.” (General Statutes, 202.) By 
an act of 1877 it was attempted to amend this section by 
adding the following: “Provided further, That if the rail- 
road company do not object to the value of the property 
so injured or destroyed, as set forth in the notice afore- 
said, within ten days, it shall be considered and taken as 
the true value, but if the said railroad company are dis- 
satisfied with the value as set forth in said notice, they 
shall, within ten days, leave a written notice to that effect 
at the residence or place of business of the owner of 
the stock so injured or destroyed, and the value shall 
then be ascertained and determined in accordance with 
the provisions of section 5 of the general herd law.” (Ses- 
sion Laws, 1877, p. 60.) This, however, was by an act 
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which by its title, form, and effect was purely and simply 
amendatory of the original act, and it contained no clause 
repealing the original section. It was, therefore, uncon- 
stitutional. (City of South Omaha v. Taxpayers’ League, 42 
Neb., 671, and cases there cited.) It was only by this 
proviso that the notice was constituted evidence of value, 
and, at least in the absence of a statute so providing, the 
evidence was clearly not competent for that purpose. 

4. That the court erred in overruling defendant’s mo- 
tion for a verdict when plaintiff rested his case. This was 
not assigned in the petition in error, nor is there any gen- 
eral assignment of the insufficiency of the evidence which 
presents it for consideration. 

5. We now take up the cross-petition in error of the 
plaintiffs. On this the first argument advanced is that 
there was error in permitting the defendant to answer 
after the evidence had been introduced, and in refusing to 
enter defendant’s default. The record shows the filing 
of an answer before the trial, but it also discloses that 
at the close of the evidence the plaintiff asked to have a 
default entered and that the court ordered the answer to 
be filed as of a prior date. The reason for this action 
does not appear. If no answer had yet been filed, the 
parties had nevertheless tried the case on the theory that 
the whole petition was in issue, and the plaintiffs were 
not prejudiced by permitting the answer to be filed. 
Such matters rest largely within the discretion of the 
trial court, and an abuse of discretion must affirmatively 
appear to justify a reversal on such a ground. 

6. After the verdict the plaintiffs asked leave to amend 
their petition so as to claim a judgment for twice the 
value of the stock, as found by the jury. This was re- 
fused, and upon that order the plaintiffs base an assign- 
ment in their cross-petition in error. We are asked in 
this connection to reconsider and overrule Atchison & N. 
R. Co. v. Baty, 6 Neb., 37, holding that portion of the 
statute already quoted to be in contravention of the con- 
stitution in so far as it attempts to confer a right to 
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double damages. Without entering into an extended dis- 
cussion of the question, we are content to say that we 
are not at this time disposed to reinvestigate the cor- 
rectness of a decision which has stood unquestioned for 
twenty years and which had the effect of practically re- 
moving a portion of the statute from the books. To over- 
rule that decision would be to judicially reinstate an 
obsolete statute, and would savor greatly of legislation. 
If such a course would be at all permissible it would only 
be where the reasons for revising the former ruling were 
of the most cogent, convincing, and urgent character. 
While one reason given in the opinion for the decision 
there reached has since been disapproved (Graham v. K1b- 
ble, 9 Neb., 182), we cannot regard the case in its essen- 
tials as having been overruled or its authority even 
shaken. The chief reason for holding the so-called 
double damage portion of the act bad was that it took 
from one litigant property and gave it to another, not in 
compensation for any wrong sustained, but by way of 
punishing the defendant; that this was contrary to the 
rights of property secured by the constitution. The same 
view and the same policy have been followed repeatedly 
since in denying the right to punitive damages, and we 
are satisfied that those reasons are well founded. The 
so-called penal statute discussed in Graham v. Kibble, 
supra, was sustained as being a provision for liquidated 
damages. It related to a case where the actual damages 
are difficult, if not impossible, of ascertainment; whereas 
the statute we are considering requires the actual dam- 
ages to be admeasured, and then arbitrarily requires the 
defendant to pay the plaintiff twice that sum. As said 
by an eminent court with regard to exemplary damages, 
such a procedure is “a sort of hybrid between a display, 
of ethical indignation and the imposition of a criminal 
fine.” (Haines v. Schultz, 50 N. J. Law, 481.) : 
¥rom what has been said it follows that the judgment 
must be reversed on the petition in error of the railroad 
company, unless the plaintiffs below, within forty days, 
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file a remittitur as of the date of the judgment for the 
value of the heifer described in the third cause of action 
as found by the jury, less nominal damages on account 
thereof, to-wit, the sum of $19.95. If such remittitur be 
entered the judgment will be affirmed for the residue. 


JUDGMENT ACCORDINGLY. 


Errm E. THOMPSON, ADMINISTRATRIX, V. MISSOURI 
PaciFic RAILWAY COMPANY. 


FED May 5,1897. No. 7256. 


1. Nonsuit: DrrEcTING VrerpictT.. Under our Code a trial court has no 
authority to enter an involuntary nonsuit and judgment of dis- 
missal because the plaintiff by his evidence fails to establish his 
cause of action. In such case the proper practice is to instruct the 
jury to return a verdict for the defendant. But where the evi- 
dence entitles the defendant to have a verdict so directed, it is 
error without prejudice to the plaintiff to enter the nonsuit, (Zit- 
tle v. Schlesinger, 46 Neb., 844, followed. 


2. Master and Servant: DEFECTIVE APPLIANCES: RISKS OF EMPLOY- 
MENT. If the machinery, tools, or appliances furnished a servant 
by his master are obviously defective and dangerous, and the 
servant, notwithstanding, continues in the service, he thereby as- 
sumes the risks of any injury which he may sustain by reason of 
such defective appliances, Missouri P, R. Co. v. Baxter, 42 Neb., 
793, followed. 


3. Ki i. . While there are certain exceptions to this 
general rule they do not apply to a case where a brakeman is 
injured by a defective coupling on a car which he has habitually 
handled for a long period of time with knowledge of the defect 
and without protest on his part or promise to repair on the part 
of his master. 


4, Railroad Companies: CourLers. The act requiring railway com- 
panies to equip their cars with automatic couplers (Session Laws, 
1891, ch. 19) permitted railway companies to use cars not so 
equipped until January 1, 1895, and prior to that it forbade only 
the originally putting in use in this state of a new car not so 
equipped, or of a car which had been in the shops for general re- 
pairs or for repairs necessitating a new drawbar, after the passage 
of the act. 
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5. : DEATH OF BRAKEMAN: NEGLIGENCE IN CoNstRUCTING CAR: 


QUESTION FOR Jury. The evidence tended to show that plaintiff’s 
intestate, a brakeman, undertook to couple a freight car equipped 
with link and pin coupler to a coach equipped with a Miller hook; 
the coupling bars slipped by one another leaving a space of about 
twelve inches between the ends of the cars; that there was on the 
freight car a. bolt projecting several inches from the end of the car 
and beyond the end of the nut. Plaintiff’s intestate was killed by 
the collision. The only wounds due immediately to the collision 
were a bruise over the heart the size of a silver dollar, and a 
smaller bruise on the back opposite the first. The bolt was so 
situated that as he stood between the cars it would strike him 
about where the wound was found. Held, That the case should 
have been submitted to the jury on the question of negligence in 
the construction of the car with reference to the bolt and as to 
this being the proximate cause of his death, the car not being one 
with which he was familiar, and it not being shown that such a 
construction was common among the cars he habitually handled. 


Error from the district court of Cass county. Tried 
below before CHAPMAN, J. Reversed. 


° 


Matthew Gering, for plaiiitiff in error. 
B. P. Waggener, James W. Orr, and A. N. Sullivan, contra. 


IRVINE, C. 


This was an action under Lord Campbell’s act by Effie 
E. Thompson, as administratrix of the estate of Amos 
Thompson, deceased, to recover from the Missouri Pacific 
Railway Company on account of the death of her intes- 
tate, alleged to have been caused by the negligence of 
the defendant. Issues were joined and a trial to a jury 
begun. When the plaintiff rested, the court, on defend- 
ant’s motion, granted what is frequently, but somewhat 
loosely, styled an “involuntary nonsuit,” by discharging 
the jury from further consideration of the case and then 
entering an order of dismissal. To reverse this the 
plaintiff brings the case here by proceedings in error. 

The order discharging the jury because of the insuf- 
ficiency of plaintiff’s evidence, and dismissing the case, 
was erroneous. Since the trial of the cage in the district 
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court this court has had occasion to consider the pro- 
priety of the procedure resorted to, and it has been held 
that under our Code a trial court has no authority to 
enter an involuntary nonsuit and judgment of dismissal 
because the plaintiff by his evidence fails to establish 
his cause of action. In such case the proper practice is 
to instruct the jury to return a verdict for the defendant. 
(Zittle v. Schlesinger, 46 Neb., 844.) But in that case it 
was also held that a judgment so entered is error without 
prejudice to the plaintiff, when the evidence was of such 
a character that the court should have directed the jury 
to return a verdict forthe defendant. We are, therefore, 
required to examine the evidence in the case before us 
and ascertain whether it should have been submitted to 
the jury. If so, the judgment must be reversed. 

Amos Thompson, a man thirty-four years of age, of 
sound health and normal mental faculties, was in Feb- 
ruary, 1892, employed as a brakeman by the railway 
company. He had previously had one year’s experience 
as a brakeman on another railway. On the 28th of Octo- 
ber, 1892, he was killed while making a coupling at Union, 
Nebraska. He was at the time, and had for some months 
been, regularly engaged in assisting to operate a freight 
train running between Union and Omaha. This train 
regularly carried a car for the conveyance of passengers, 
described by one witness as a “Missouri Pacific standard 
coach,” but elsewhere referred to as a “combination car.” 
It was provided with what is known as a Miller coupler, 
being the hook-like device usually found on passenger 
trains. It would seem that this coupling apparatus was 
defective, or else that in its construction it is not adapted 
to coupling to the ordinary link and pin draw-bar com- 
monly in use on freight cars, because in making coup- 
lings it quite frequently “slipped by,” as the witnesses 
say, that is, the Miller hook on this car failed to meet 
the draw-bar of other cars, but passed to one side, thus 
preventing a coupling and crowding the cars more closely 
epee than is proper. One witness says that it had 
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slipped by one hundred times, and the evidence is uncon- 
tradicted that several times it had so slipped by when 
Thompson was making a coupling, and that he for a long 
time had been fully aware of its defective character. 
There is no evidence of any complaint made by him on 
this matter, or any promise on the part, of the company 
to remedy the defect. There is also evidence tending to 
show that a metallic guard, designed to hold the coupler 
up to its proper position, had become loose, and that the 
hook was thereby permitted to drop a short distance 
below its normal position. This, also, was a defect as 
apparent to Thompson as to any other employe; perhaps 
more so, as his duties required him constantly to handle 
the coupler. On the day of the accident the train had 
been separated at a highway crossing at Union, the pas- 
senger coach standing to the south side of the highway 
and the remainder of the train to the north. Thompson, 
acting under directions from the conductor of the train, 
signalled the engineer to back the train to the coach, and 
as the cars approached he stepped between them to make 
the coupling. The car to which it became necessary to 
couple the coach was a Missouri Pacific freight car, pro- 
vided with the ordinary link and pin coupler. The coup- 
lers failed to connect, the cars were forced together, 
Thompson was caught between them and instantly, or 
almost instantly, killed. So far as we have stated the 
evidence, we think it tends in nowise to disclose a cause 
of action. It falls clearly within the rule that if the 
machinery, tools, or appliances furnished a servant by 
his master are obviously defective and dangerous, and 
the servant, notwithstanding, continues in the service, 
he thereby assumes the risks of any injury which he may 
sustain by. reason of such defective appliances. (Missouri 
P. R. Co. v. Baxter, 42 Neb., 793; Dehning v. Detroit Bridge 
& Iron Works, 46 Neb., 556; Malm v. Thelin, 47 Neb., 686; 
Chicago, B. & Q. R. Co. v. McGinnis, 49 Neb., 649.) Nor is 
there any evidence bringing the case within any of the 
exceptions to this rule. The defect was well known to 
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Thompson, and similar accidents had several times oc- 
curred within his observation. It must be taken that the 
risk was one which he had assumed. 

A strenuous effort was made by counsel for the plaintiff 
to show that the Miller hook slipped by, not laterally, 
but below the draw-bar. From this postulate it is ar- 
gued, in the first place, that the accident was caused, not 
by the generally defective character of the hook, but by 
the looseness of the metal guard; and secondly, that, slip- 
ping under, the cars were brought much nearer together 
than would have been the case had it slipped by laterally, 
because in the latter case the first contact would be be- 
tween the end of the hook and the dead-head of the front 
car, Which would leave a space of about twelve inches 
free. As already indicated, the defect in the guard was 
also an obvious defect, at least as open to Thompson’s 
observation as to that of any other person, and in the next 
place, the evidence wholly fails to sustain the theory that 
the hook slipped under. All the witnesses testify to 
dinges on the dead-heads or bumpers of the cars, so situ- 
ated that the evidence discloses nothing which could have 
caused them except a lateral slipping-by of the coup- 
lers. Moreover, the only injuries observed on the upper 
part of Thompson’s body were two small bruises, one 
upon his chest, the other upon his back; and had the hook 
slipped under the draw-bar, the evidence as to the con- 
dition of the cars shows that they would have come so 
much nearer together that a further and more extended 
crushing of Thompson’s body would almost inevitably 
have taken place. This circumstance is of great import- 
ance in the consideration of another feature of the case. 
We think that so far as the plaintiff rested her case upon 
the condition of the couplers, it was wholly without merit. 

It was also pleaded that the cars had been generally 
repaired subsequent to the Ist day of August, 1891, and 
not provided with automatic couplers as required by the - 
act of the legislature which went into effect July 9, 1891. 
(Session Laws, 1891, ch. 19.) This theory is casually re- 
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ferred to in the briefs. It is stated by the defendant in 
error that it was disclaimed in open court before the trial 
began; but the record does not show this. ‘There is some 
evidence tending to show that the front car was con- 
structed after the time referred to. However, we do not 
see how the plaintiff can claim anything under this act. 
The act, by its first section, provides that it shall be un- 
lawful to put into use in this state any new cars, or cars 
that have been sent into the shop for general repairs or 
whose draft rigging has to be repaired, that are not 
equipped with safety or automatic couplers or draw-bars, 
etc. By the second section it is provided that after Janu- 
ary 1, 1895, it shall be unlawful for any corporation oper- 
ating a railroad “to have upon any railroad in Nebraska 
for use in transportation of freight or passengers” any car 
not so equipped. Taking these two sections together, it 
is found that the object of the first section was to pro- 
hibit, from the time the act took effect, the putting in 
use in this state of new cars or newly repaired cars not 
so equipped; but, by the second section, cars not so 
equipped might be used in the state until January 1, 1895, 
which was after the accident. The distinction made in 
the two sections between using a car and putting it in use 
indicates that the language of the first section is confined 
to originating the use of a car. Until January 1, 1895, 
the company might use cars in this state not so equipped, 
but could not for the first time in this state send out for 
use such a car. When considered in connection with the 
acts of congress on the subject, there was an obvious 
reason for this distinction. There is no evidence that the 
car in question was put into use in this state contrary to 
the statute. These remarks are made wholly with refer- 
ence to the construction of the statute, and without con- 
sidering the questions raised as to its validity in view of 
the federal powers over interstate commerce and the acts 
‘of congress on the subject. 

It is also alleged that the track at the point referred 
to was defective because of improper ballast; but there 
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is no evidence to show that the method of ballasting 
employed was improper, or that it increased the hazard to 
employes; nor is it shown that the accident to Thompson 
was caused or contributed to in any way by the condition 
of the track. 

Finally, it was alleged that the freight car was defect- 
ively constructed, by reason of a bolt of unusual length 
which projected from the end of the car, and which, it is 
alleged, struck Thompson and caused his death. Several 
witnesses testify to the existence of this bolt. Their tes- 
timony places it at such a point on the end of the car that 
it might strike a person standing as Thompson did to 
make the coupling. One witness says that it extended 
out the width of four or five burrs, and perhaps more 
than half an inch from the burr. This leaves it a little 
uncertain as to whether there were four or five burrs ou 
the bolt and a projection of half an inch beyond the outer 
one, or whether the latter statement was intended to limit 
and correct the former. Another witness says that he 
measured the bolt, and it was four and a half inches long 
- and extended about half an inch from the end. How the 
rest of the space was occupied does not appear. Another 
witness grasped the bolt with his hands, and by that 
method estimated that it projected an inch and a half to 
two inches from the end of the nut. We have already 
mentioned the wounds found on Thompson’s body. His 
legs were somewhat injured, presumably from being 
dragged along the track after the cars struck. The only 
other marks or injuries discovered were two small 
bruises,—one in front, about over the heart and about the 
size of a silver dollar; the other a smaller bruise on the 
back, almost opposite the first. The witnesses who ob- 
served the bolt testify as to its location in such a way as 
to justify a fair inference that the bruise over the heart 
was caused by the end of this bolt. As already stated, 
if the Miller hook slipped by laterally it would strike the 
dead-head of the front car in such a way as to leave a 
space of about twelve inches where Thompson was stand- 
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ing. Thompson was five feet eight inches high, and 
weighed 150 pounds. A man of this size standing be- 
tween the cars might, under the circumstances, have 
escaped injury, or at least serious injury; but if the bolt 
projected as far as some witnesses say it projected beyond 
the nut, the fatal result might have been due to the bolt 
alone. We think in this aspect of the case, and this only, 
there was evidence which should have gone to the jury 
as justifying an inference that the construction of the car 
with the bolt so projecting was a negligent construction, 
and the proximate cause of Thompson’s death. This car 
was not one habitually used by him, and there is nothing 
to show that he had ever seen it before or had any knowl- 
edge ofits condition. There is nothing to show that such 
a method of construction was common to the cars hauled 
on defendant’s road. It was not such an obvious and ap- 
parent source of danger that Thompson’s undertaking 
once to handle the car operated as an assumption of the 
risk on his part. . 
REVERSED AND REMANDED. 


NEBRASKA LOAN & BUILDING ASSOCIATION, APPELLEE, V. 
JOHN J. MARSHALL ET AL., APPELLANTS, 


FinepD May 5, 1897. No. 7272. 


1. Sheriffs’ Sales: Derury Suerirrs. When a decree of foreclosure 
directs that a sale shall be made by the sheriff, his deputy may 
act for him in appraising the property. 


2. : APPRAISEMENT: REVIEW. Evidence held to sustain the dis- 
trict court in refusing to set aside an appraisement on the ground 


that it was too low. 


APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. Affirmed. 


Henry W. Pennock, for appellants, 
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James W. Carr, contra, 


IRVINE, C. 


This is an appeal from an order confirming a sale of 
real estate under a decree of foreclosure. Two points 
are relied on: First, that the appraisement was made by 
the deputy sheriff, it being claimed that he was without 
authority in the premises; and second, that the appraise- 
ment was too low. These points were both preserved 
by a motion to set aside the appraisement filed before 
the sale. (Vought v. Foxworthy, 38 Neb., 790.) 

The decree directed that the sale should be made by 
the sheriff, and the first objection raises the question as 
to whether in such case the deputy may act in making 
the appraisement. We do not understand that the dep- 
uty’s authority to act in matters other than the appraise- 
ment is questioned, but the argument is that the appraise- 
ment is a judicial act to be performed by the officer in 
conjunction with two freeholders appointed for that pur- 
pose, and that therefore the officer’s authority cannot be 
delegated to his deputy. The question is one of statutory 
construction. Chapter 24 of the Compiled Statutes re- . 
lates to deputies, and the first six sections embrace an 
act originally passed in 1858, entitled “An act providing 
for the appointment of deputies.” (Session Laws, 1858, 
p. 217.) By the first section it is provided that certain 
officers may appoint deputies, and the manner of their 
appointment and removal is specified. Section 2 is as 
follows: “In the absence or disability of the principal 
the deputy shall perform the duties of his principal per- 
taining to his own office, but when an officer is required 
to act in conjunction with or in place of another officer 
his deputy cannot supply his place.” Section 893 of the 
Code of Civil Procedure is as follows: “Any duty en- 
joined by this Code upon a ministerial officer, and any act 
permitted to be done by him, may be performed by his 
lawful deputy.” This section was also enacted with the 
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Code in 1858. (Session Laws, 1858, p. 211, sec. 611.) It 
was passed subsequently to the statute relating to dep- 
uties, but we do not think that the two provisions are in 
conflict, and the legislature which enacted both undoubt- 
edly intended that they should stand and be construed 
together. Asa matter of principle the construction does 
not seem difficult. Section 2, chapter 24, Compiled 
Statutes, was not intended to provide generally the 
powers of deputies. Were it so intended it would de- 
prive the deputy of all power to act except during the 
absence or disability of his principal. The general pur- 
pose of providing deputies to officers is not to provide an 
officer who may act during the absence or disability of 
the principal, but it is to provide the principal with neces- 
sary assistance. The deputy acts in the name of the 
principal, and his acts bind the principal, and this 
whether or not the principal is present. It seems clear 
that the statute referred to had for its object the exten- 
sion of the deputy’s powers so as to enable him to take 
charge of the office and act as the principal during the 
latter’s absence or disability. So construed the pro- 
vision that he may not supply the place of his principal 
when the latter is required to act in conjunction with 
another officer is limited by the main purpose of the sec- 
tion. Many of the officers named in the first section are 
ex officio members of boards upon which the performance 
of special duties are enjoined, and the legislature for 
some reason deemed it wise to permit only the principal 
to act in such matters, and should he be absent or be 
incapacitated from acting, the deputy, who generally sup- 
plies his place and becomes for the time being the prin- 
cipal officer, is prohibited by this limitation from occupy- 
ing the ew officio office on the board. Section 893 of the 
Code generally empowers deputies to do any acts which 
the law requires or permits the officer to do, providing he 
be a ministerial officer. Section 491a, and the following 
sections of the Code of Civil Procedure, provide for the 
appraisal of lands levied on upon execution, and are ex- 


Vou. 51] JANUARY TERM, 1897. 5387 


Nebraska Loan & Building Association vy. Marshall. 


tended by construction so as to apply to sales under 
decrees of foreclosure. They require the officer levying 
the execution to call an inquest of two disinterested free- 
holders and the officer and the freeholders together make 
the appraisement. By section 852 of the Code foreclosure 
sales “shall be made by a sheriff or some other person 
authorized by the court,” and where the sheriff shall make 
such sale he acts in his official capacity by the express 
terms of the statute. It follows that the duty of execut- 
ing such a decree is an official duty of the sheriff, and 
that under section 893 it may be performed by his deputy, 
unless the fact that the appraisers act judicially forbids 
the application of that section. It is true that this court 
has many times held that the appraisers act judicially. 
They are not, however, a court, nor are they judges, and 
when this court has said that they act judicially, we take 
it that it has meant merely that to them is committed the 
exercise of judgment and discretion in making the ap- 
praisement, and that their determination of the matter 
is final unless seasonably and regularly set aside. The 
execution of a decree of foreclosure is in its nature a 
ministerial act and certainly the officer performing that 
act is a ministerial officer within the meaning of section 
893. He is none the less a ministerial officer and his acts 
are none the less ministerial, as that term is generally 
used, because at one stage of the proceeding there is com- 
mitted to him the exercise of a discretionary power re- 
quiring a decision of facts. It is impossible to entirely 
separate so-called ministerial and judicial functions. If 
it were not that the exercise of judgment and discretion 
are frequently required in the performance of ministerial 
duties, a considerable saving of human energy, if not 
money, might be effected by manufacturing machines 
which would perform such duties as well as men. For 
the reasons indicated we think that the statutes taken 
and construed together in the light of principle permit 
a deputy to make the appraisement. 

The determination of the question is, however, ren- 
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dered somewhat difficult from the fact that the act of 
1858, with regard to deputies, was evidently modelled 
upon a statute of Iowa to the same effect. Our statute 
is not a copy of the Iowa statute, but it is a somewhat 
close paraphrase thereof, and section 2 appears verbatim 
in the Iowa act. Construing this act in 1853, the supreme 
court of Iowa held that the section corresponding to our 
section 2 forbade a deputy sheriff to act in conjunction 
with the county judge in correcting a jury list; that is, 
it placed upon the exception in section 2 a broad con- 
struction applying to all acts and not limited merely to 
those performed during the absence or disability of the 
principal where the deputy acts as principal and not 
merely as deputy. (Dutell v. State, 4G. Greene [Ia.], 125.) 
This construction was followed as late as 1875 in State v. 
Brandt, 41 Ia. 593. The first case having been decided 
before our statute was adopted, a familiar rule of con- 
struction would require us to follow that decision here 
regardless of our own views as to the meaning of the 
statute. But we do not find from any of the decisions 
referred to in Iowa, or from an examination of the Code 
of that state, that there existed there any general pro- 
vision corresponding to section 893 of our Code. Two 
provisions having been enacted by the same legislature, 
the force of the rule whereby the judicial construction 
placed upon one of them by another state is presumed 
to have been in the mind of the legislature largely fails. 
The effect of section 893 was to indicate a legislative 
intent to restrict section 2 of chapter 24 to cases of the 
absence or disability of the principal, and in view of the 
enactment of section 893, we think that this logical con- 
struction should be given the other section. We are the 
more ready to depart from the apparent authority of the 
early Iowa case because of the fact that in Moore v. Mce- 
Kinley, 60 Ia., 367, the Iowa court reconsidered the statute 
corresponding to our chapter 24, and placed upon it pre- 
cisely the construction which we have indicated, at the 
same time holding that a deputy clerk might, in the pres- 
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ence of the principal, approve a stay bond. That court 
also held, construing the same act, that a deputy clerk 
might take the acknowledgement of a deed. (Abrams v. 
Ervin, 9 Ia., 87.) It would seem as if the taking of such 
an acknowledgement and the determination of the suf- 
ficiency of a stay bond were as much judicial in their char- 
acter as the making of an appraisement. 

In support of the second contention of appellant, there 
were introduced in evidence in the district court some 
sixteen affidavits as to the value of the property, placing 
it considerably higher than the appraisement. There 
were no counter-affidavits, but it must be remembered 
that the burden was upon the appellants to set aside the 
appraisement; that the appraisers themselves acted upon 
oath, and that the appraisement was itself equivalent to 
the oaths of three witnesses as to value. While the pre- 
ponderance of the evidence ascertained merely by count 
of witnesses was in favor of the appellants, we think 
there was such a conflict of the evidence that we should 
not disturb the finding of the district court. The whole 
matter was one of opinion, and every case of this charac- 
ter brought to this court serves to show how little de- 
pendence can be placed upon the opinions of witnesses 
as to the value of land, especially when expressed in the 
form of voluntary affidavits without opportunity for 
cross-examination. 

AFFIRMED. 


CULBERTSON IRRIGATING & WatEeR POWER COMPANY YV. 
FRANK OLANDER. 


Fitep May 18,1897. No. 7300. 


1. Public Lands: HomesTEap ENTRY: TITLE OF ENTRYMAN. A settler 
who has entered public lands under the provisions of the United 
States homestead law has from the date of such entry an inchoate 
title, which is in a legal sense property and subject to defeat only 
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by his failure to comply with the conditions imposed by the act 
of congress. 


2. —, 


: TREspAss. Such title will support an action 
by the settler for ienpaas committed after entry and before his 
right to a patent becomes absolute. 


8. Verdict: SpreciaL Finpine: Conriicr: Review. A general verdict 
will be set aside if in irreconcilable conflict with a special finding 
of fact material to the issues in the same case. 


ERROR from the district court of Hitchcock county. 
Tried below before Wruty, J. Reversed. 


F. I. Foss, L. H. Blackledge, and W. R. Matson, for plaint- 
iff in error. 


William O, Woolman, contra. 


Post, C. J. 


The defendant in error, Frank Olander, as plaintiff, in 
the district court of Hitchcock county recovered judg- 
ment against the Culbertson Irrigating & Water Power 
Company on account of the unauthorized construction by 
the latter of an irrigating ditch upon his, plaintiff’s, land. 

In this proceeding to review the judgment mentioned 
we will first notice the contention that the plaintiff below 
failed to show such a title to the land described as will 
authorize him to recover for the alleged trespass. It was 
charged in the petition that the plaintiff therein entered 
said premises as a homestead under the laws of the United 
States in the month of October, 1888, and that he had 
continued in possession thereof until the commence- 
ment of the action, to-wit, October 17, 1892, and that 
the defendant company, in the years 1891 and 1892, 
without permission of the plaintiff and against his ex- 
press command, dug and constructed the ditch afore- 
said over and across said land, to his damage, etc. The 
aforesaid allegations, although put in issue by the an- 
swer, were sustained by the undisputed evidence, and 
disclose a title in the plaintiff below which entitles him 
to recoyer for the wrongs complained of. The actual 
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bona fide possession of land under a claim of right is such 
a title as will support an action for trespass against 
one not shown to be in privity with a better title. The 
rule thus stated was in Keith v. Tilford, 12 Neb., 271, 
. applied to a pre-emptor of public lands after the time 
within which he was by law authorized to complete his 
purchase. In Red Rwer & L. W. R. Co. v. Strue, 32 Minn., 
95, it was held that a settler who has entered public lands 
of the United States, under the provisions of the home- 
stead law, has from the date of such entry an inchoate 
title, which is, in a legal sense, property, subject to defeat 
only by his failure to comply with the conditions imposed 
by the act of congress, and that as against such title the 
defendant railroad company acquired no rights under the 
act of March 8, 1875, entitled “An act granting to rail- 
roads the right of way through the public lands of the 
United States.” And in Carner v. Chicago, St. P., M. & O. BR. 
Co., 48 Minn., 375, the plaintiff, who had entered land un- 
der the “Timber Culture Act,” was held entitled to recover 
for trespass committed during the term required to per- 
fect his right to a patent. It was also held that his right 
of action was not affected by the subsequent surrender 
of his claim. ‘The cases cited by plaintiff in error, with 
the exeeption of Flint & P. M. R. Co. v. Gordon, 41 Mich., 
420, involve the rights of claimants of public lands as 
against the government, and are, accordingly, not in 
point. Of the case last mentioned it is sufficient that 
it is opposed to the doctrine asserted by this court in 
Keith v. Tilford, supra, with which we are, from a re- 
examination of the subject, entirely satisfied. 

Exception was taken to the giving and refusing of cer- 
tain instructions relating to the measure of damage, but 
which, in view of the special verdict rendered, do not 
require notice in this connection. In addition to the gen- 
eral verdict for the plaintiff below, in the sum of $200, the 
jury found as follows: 

“1. Do you find from the evidence that the defendant 
wrongfully entered upon the lands in the possession of 
the plaintiff? Answer: Yes. * * * 
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“4, If you find that plaintiff was damaged in his .pos- 
session of said premises by the wrongful act of the de- 
fendant, what amount in dollars do you find was the 
value of such injury to the plaintiff’s possession? An- 
swer: $200. 

“5. If you find an amount as the value of such injury 
to plaintiff’s possession, what amount, if any, is included 
n said sum as compensation or pay for the land occupied 
by said ditch? Answer: None.” 

Aside from the value of the land actually taken, esti- 
mated at fourteen acres, worth $12.50 per acre, there was 
no proof whatever of substantial damage. There was, it 
is true, evidence tending to establish the foundation for 
special damage, but the effort was in every instance aban- 
doned, voluntarily by the plaintiff, or upon the adverse 
ruling of the court, short of the actual proof of damage. 
It is to be regretted, on account of the obvious merit of 
defendant in error’s claim, that the district court failed 
to direct a verdict in his favor for the value of so much 
of his land as was appropriated for the purpose of the 
ditch; but the jury having found specially against him 
as to the only issue upoh which he was, upon the evidence, 
entitled to recover, it follows that such special finding 
will control the general verdict in his favor. It follows, 
too, that the judgment must be reversed and the cause 
remanded to the district court. 

REVERSED. 


FRANK I. Tern ET AL. V. NELLIE FE. Mites. 
FiItep May 18, 1897. No. 7333. 


1. Brespars by Officer Executing Writ: PLarntirr’s Lianmity. One 
who delivers to an officer a valid writ without direction as to the 
manner of its service will not, except in case of subsequent rati- 
fication, be liable for torts committed by such officer while en- 
gaged in the execution thereof. (Afurray v. Mace, 41 Neb., 60.) 
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2. Replevin: Damacrs. The successful party to an action of replevin 
should recover therein all damage which he has actually sustained 
by reason of the unlawful detention of the property in controversy. 


3. : Res Jupicara. A defendant who has in an action of 


replevin recovered judgment for the return of the property and his 
damage for the wrongful detention thereof cannot thereafter main- 
tain an action against the plaintiff for damage on account of de- 
preciation in the value of such property while in possession of the 
latter. 


Error from the district court of Frontier county. 
Tried below before WELTY, J. Reversed. 


Hastings, McGintie € Sands, for plaintiffs in error. 
L. M. Graham and W. &. Sturr, contra, 


Post, C. J. 


This was an action by the defendant in error, Nellie 
I. Miles, as plaintiff, in the district court for J*rontier. 
county, in which the defendants therein, Frank E. Teel 
and A. S. Sands, were jointly charged (1) with the wrong- 
ful and forcible entering of the plaintiff’s premises and 
the driving away of thirty-two head of horned cattle and 
nine horses, to the plaintiff’s damage in the sum of $40; 
(2) the breaking down and destroying of plaintiff’s fence, 
to her damage in the sum of $35; (8) the failure to prop- 
erly feed and care for the stock so wrongfully taken while 
in defendants’ possession, to-wit, for the period of eight 
weeks, to plaintiff's damage in the sum of $200. The 
defendants answered jointly, admitting the taking, by 
the defendant Teel, of certain cattle and horses from the 
plaintiff’s premises and possession as charged, but alleg- 
ing that in taking said property said Teel acted in his 
official capacity as sheriff of Frontier county, in the ex- 
ecution of a certain order of replevin, issued out of the 
county court for said county, in an action therein pend- 
ing, wherein the defendant Sands was plaintiff and the 
said plaintiff, Nellie E. Miles, was defendant. It was 
further alleged that, previous to commencement of this 
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action, final judgment was rendered in the replevin suit 
in favor of the said Nellie E. Miles, as defendant, for a 
return of the property taken under and by virtue of the 
aforesaid order, and for the sum of $5 damage for the 
wrongful detention of said property, and that said judg- 
ment had been satisfied by the payment in full of the 
damage and costs so awarded and the return of said prop- 
erty, except one horse and one cow, for which full settle- 
ment had been made by the plaintiff therein, Sands. The 
answer also contains a denial in general terms of the 
other allegations of the petition. The reply was a gen- 
eral denial. There was a trial of the issues thus joined, 
resulting in a verdict for the defendant Teel, and a verdict 
and judgment against Sands in the sum of $100, from 
which the latter prosecutes error. 

It is first argued that there is in the record no founda- 
tion for the theory upon which the action was prosecuted 
to judgment, viz., that the defendants below were joint 
trespassers being engaged in the abuse of the writ held 
by Teel. That proposition, so far as it applies to the tak- 
ing of the property and alleged destruction of defend- 
ant in error’s fences and consequent damage, is undoubt- 
edly sound. The action is to that extent, at least, one 
sounding in tort, and in order to render the plaintiff in 
error liable for the alleged wrongs it must be made to 
appear that he was a party thereto. It was held in Jur- 
ray v. Mace, 41 Neb., 60, that one who, with knowledge of 
the facts, advises the abuse of process by an officer, or 
who, being a party to such process, subsequently rati- 
fies unlawful acts committed in its execution, will be 
deemed a wrong-doer from the beginning; but one who 
merely delivers to an officer a valid writ, without direc- 
tion as to the manner of its service, will not, in the ab- 
sence of a ratification, be held liable for torts committed 
in the execution thereof. There is in this case an entire 
failure of the proof to connect plaintiff in error with the 
acts of the sheriff in the execution of the writ; hence 
there was, as regards that issue, no question for submis- 
sion to the jury. 
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It is next contended that the judgment in the replevin 
suit is a bar to the claim on account of plaintiff in error’s 
alleged failure to properly feed and care for the stock 
described while in his possession. The measure of dam- 
age in actions of replevin has been the occasion of much 
controversy and diversity of opinion. It may, however, 
be asserted, as the result of adjudications under statutes 
substantially similar to our own, that in every action of 
replevin the plaintiff or defendant, as the case may be, 
should recover all damages which he has actually sus- 
tained by reason of the wrongful detention of the prop- 
erty in controversy. Section 191 of the Code provides: 
“Tn all cases where the property has been delivered to the 
plaintiff, where the jury shall find upon issue joined for 
the defendant, they shall also find whether the defend- 
ant had the right of property, or the right of possession 
only, at the commencement of the suit, and if they find 
either in his favor they shall assess such damages as they 
think right and proper for the defendant.” Section 191a 
(5754, Compiled Statutes, 1895) provides: “The judg- 
ment * * * mentioned in sections 190 and 191 and 
1041 of said Code, shall be for a return of the property or 
the value thereof in case a return cannot be had, or the 
value of the possession of the same, and for damages for 
withholding said property, and costs of suit.” And sec- 
tion 192 provides as follows: “In all cases, when the 
property has been delivered to the plaintiff, where the 
jury shall find for the plaintiff, on an issue joined, or on 
an inquiry of damages upon a judgment by default, they 
shall assess adequate damages to the plaintiff for the 
illegal detention of the property; for which, with costs 
of suit, the court shall render judgment for the defend- 
ant [plaintiff].” These provisions, it would seem, con- 
template the assessment in the replevin action of all dam- 
age resulting from the unlawful detention of the prop- 
erty, including its use, and the depreciation thereof in 
value while so detained. (Hooker v. Hammill, 7 Neb., 231; 
Moore v. Kepner, 7 Neb., 291; Morris v. Baker, 5 Wis., 

39 
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889; Wadleigh v. Buckingham, 80 Wis., 230; Brewster v. 
Silliman, 88 N. Y., 423; Allen v. Fox, 51 N. Y., 562.) The 
unlawful detention in such case is, in contemplation of 
statute, a single cause of action in favor of the successful 
party, whether plaintiff or defendant, and the remedy 
therefor is exhausted by a single recovery. 

The plea of res judicata was sustained by the record of 
the former judgment. It follows, therefore, that the dis- 
trict court erred in submitting the cause to the jury and 
in refusing to set aside the verdict rendered, for which 
the judgment is reversed and the cause remanded. 


REVERSED. 


NEBRASKA NATIONAL BANK, APPELLER, v. Brooks R. 
JOHNSON ET AL., APPELLANTS, 


FiLtep May 18,1897. No. 7074. 


1. Action for Proceeds of Stolen Property: Evivence. A plaintiff, in 
order to recover the proceeds of property stolen by the defendant, 
is not required to prove the guilt of the latter beyond a reasona- 
ble doubt. It is sufficient if he establish the allegations of his 
petition by a preponderance of the evidence. 


2. Trusts: Banks: Procerns oF MoNEY STOLEN BY JANITOR. Equity 
will, as against a servant charged with the care of the offices of 
the plaintiff, a banking corporation, and the preservation of the 
property therein, declare a trust in favor of the latter with re- 
spect to the proceeds of money stolen from it by the former while 
in the discharge of his said duty. 


3. : Equity: JurtspicTion. The conventional relation of trustee 
and cestui que trust, or other fiduciary relation, is not essential to 
the jurisdiction of a court of equity to declare and enforce a trust 
with respect to the property stolen from the beneficial owner. 

4, Evidence held to support the decree appealed from. 


APPEAL from the district court of Douglas county. 
Heard below before WALTON, J. Affirmed. 


The opinion contains a statement of the case. 
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Clinton N. Powell and Howard B. Smith, for appellants: 


Johnson did not sustain a fiduciary relation to the bank 
in any sense contemplated in the doctrine of trusts. (Cen- 
tral Nat. Bank v. Connecticut Mutual Ins. Co., 104 U.S., 70; 
Dillon v. Connecticut Mutual Ins. Co., 44 Md., 386.) 

The proof wholly fails to show that Johnson stole the 
gold, or that he purchased the real estate in question with 
gold, except as to a small proportion of it, and as a ques- 
tion of law, even if he had stolen the gold and purchased 
the property with it, no trust can ever arise in property 
purchased with stolen funds. (Hawthorne v. Brown, 8 
Sneed [Tenn.], 462; Ensley v. Balentine, 4 Humph. [Tenn.], 
233; Campbell v. Drake, 4 Ired. Bq. [N. Car.], 94; Pascoag 
Bank v. Hunt, 3 Edw. Ch. [N. Y.], 583; Doyle v. Murphy, 
22 Ill., 508; Steele v. Clark, 77 IlL, 475; Taylor v. Turner, 
87 Ill, 302; Weer v. Gand, 88 TIl., 490.) 

Not a dollar of any gold that may have been spent by 
Johnson has been identified as gold lost by the Nebraska 
National Bank. Without such identification, clearly 
made, no trust can be established in any case. (/alsken 
v. Harkendorf, 11 Neb., 86; Baker v. Vining, 30 Me., 128; 
Clarke v. Quackenbos, 27 TIL, 260; Brawner v. Staup, 21 Md., 
337; Parmalee v. Sloan, 37 Ind., 470; Nhepard v. Pratt, 32 
Ta., 298; Childs v. Griswold, 19 Ta., 863; Stall v. City of 
Cincinnati, 16 O. St., 169; Jiggins v. Iiggins, 14 Abb. N. 
C. [N. Y.], 24; Z'aylor v. Plumer, 3 M. & S. [ing.], 574; 
Harford v. Lioyd, 20 Beav. [Eng.], 310; Getty v. Campbell, 
2 Rob. [N. Y.], 666.) 

To create a preponderance of evidence in a civil case 
where a crime is imputed to one party, the other party 
assumes the burden of not only overcoming the evidence 
of his opponent, but also the presumption of law in favor 
of innocence. (Hills v. Goodyear, 72 Tenn., 233; Knoules 
v. Scribner, 57 Me., 497; Hillis v. Buzzell, 60 Me., 209; Bradish 
v. Bliss, 85 Vt., 826; Sprague v. Dodge, 48 Til., 142; Decker 
v. Somerset Lns, Co., 66 Me., 408; Jones v. Greaves, 26 O. 
St., 2.) 


‘ 
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J. C. Cowin, contra. 


Post, ©. J. 


This was an action in the district court for Douglas 
county, whereby it was sought to impress with a trust in 
favor of the plaintiff, the Nebraska National Bank, cer- 
tain property, to-wit, lots 3 and 4 of block 3, Willis Park 
Place Addition to the city of Omaha, the legal title of 
which was held by the defendant, Brooks R. Johnson. 
The cause of action alleged is, in substance, that the de- 
fendant above named was, during the month of August, 
1890, and for a long time prior thereto, in the employ of 
the plaintiff bank, his duties being, for a fixed compensa- 
tion, to sweep the bank’s offices, to arrange and care for 
the furniture therein, and, while in the discharge of his 
said duties, to watch over, guard, and preserve, to the 
extent of his ability, all property of the bank, including 
moneys, notes, and papers; that the said defendant, on 
the 18th day of August, 1890, while in the discharge of 
his said duties, and in violation of the trust imposed in 
him by the plaintiff, wrongfully took, carried away, and 
appropriated to his own use the sum of $5,000 in gold 
coin, the property of the said plaintiff; that the said de- 
fendant thereafter purchased and improved the property 
above described with plaintiff’s said money so wrongfully 
taken. and converted by him, and that said property is 
now and has for a long time been occupied and claimed 
as a homestead by the said defendant and his wife, Ellen 
Johnson. It was further charged that the said Brooks R. 
Johnson is wholly insolvent, having no property whatever 
aside from the real estate here in controversy. The 
prayer was that the defendants might be adjudged to 
hold said property in trust for the plaintiff, for a decree 
confirming the title of the latter, and for general relief. 
The defendants answered admitting that the said Brooks 
R. Johnson was employed by the plaintiff as a janitor, 
in which capacity, and no other, he was acting at the 
time of the alleged conversion, and denying each and 
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every other allegation of the petition. A final hearing 
resulted in a finding for the plaintiff and a decree in ac- 
cordance with the prayer of the petition, except that the 
‘ defendant Brooks R. Johnson was found to have contrib- 
uted the sum of $185 of his own funds to the purchase 
and improvement of said property, and which sum the 
plaintiff was required to pay to said defendant as a con- 
dition to the granting of the relief songht, and from which 
judgment and decree the defendants have prosecuted an 
appeal to this court. 

The first proposition argued on this appeal is that inas- 
much as plaintiff’s right of action depends upon the al- 
leged criminal conversion by the defendant, the same de- 
gree of proof is required in order to establish the com- 
mission of such act as would be necessary to sustain a 
conviction upon an indictment or information therefor. 
That the authorities bearing upon the subject are not 
altogether harmonious we must confess. It is, for in- 
stance, said in 2 Greenleaf, Evidence, section 408, on the 
authority of Thurtell v. Beaumont, 1 Bing. [Eng.], 339, that 
“where in an action on a policy of insurance the defense 
is that the property was willfully burned by the plaintiff 
himself, the crime must be as fully and satisfactorily 
proved to the jury as would warrant them in finding him 
guilty on an indictment for the same offense.” It is, how- 
ever, observed in a note to the thirteenth edition of that 
work that the doctrine of the text. above quoted, if sup- 
ported by the case cited, has been very generally disap- 
proved. There are, it is conceded, American cases which 
tend to support the contention of counsel, although op- 
posed to the overwhelming weight of authority in this 
country, and this is particularly true of recent utterances 
onthe subject. As illustrating the trend of judicial opin- 
ion upon the question may be cited Welch v. Jugenheimer, 
56 Ia., 11, in which it is said, referring to an earlier case 
in the same court: “A more careful examination of the 
books satisfies us that, whatever may be the rule in ac- 
tions of slander or libel, where a crime is charged, and a 
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justification is pleaded, the rule in Barton v. Thompson is 
in conflict with the weight of authority and cannot be 
sustained on principle, and is therefore overruled.” And 
in Kane v. Hibernia Ins. Co., 89 N. J. Law, 697, the court of 
errors and appeals, in reversing the judgment of the su- 
preme court, declare that the decision in Thurtell v. Beau- 
mont, supra, was made without much consideration, and 
has never received approval in the English courts. (See 
also, Monaghan v. Agricultural Fire Ins. Co., 53 Mich., 238; 
Finley v. Widner, 70 N. W. Rep. [Mich.], 4338; T'horeson v. 
Northwestern Nat. Ins. Co., 29 Minn., 107; United States 
Kapress Co. v. Jenkins, 73 Wis., 471; 2 Wharton, Evidence, 
sec. 1246; Cooley, Torts, 208.) The evidence of the 
plaintiff, although mainly circumstantial, certainly tends 
to support the allegations of the petition, and is, we think, 
ample for that purpose. Respecting the loss of money 
and the opportunity of defendant to take and appropriate 
it, there can, upon the record, be no room for controversy. 
Johnson, the defendant, appears to have been financially 
embarrassed, and on one occasion or more asked for and 
secured the payment in advance of his wages, to-wit, $50 
per month. He is also shown to have pleaded poverty 
and to have solicited gratuities in the way of cast-off 
clothing; yet, notwithstanding that fact, he is shown to 
have paid out on the lots in controversy, from August 22, 
1890, to January 14, 1891, covering a period of less than 
five months, the sum of $1,635, a large per cent of which 
was in gold, in addition to which there was evidence tend- 
ing to prove the expenditure by him within a few months 
thereafter of the remainder of the $5,000 in question. 
True, there was evidence offered explanatory in character, 
and which, had it been credited, would have resulted in 
a decree for the defendant; but, as already intimated, 
the finding of the court adverse to his contention must be 
accepted as conclusive for the purpose of this proceeding. 

The other questions discussed are (1) whether the rela- 
tion of the parties toward each other was a fiduciary one 
in the sense in which that term is understood and em- 
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ployed by courts of equity; (2) whether, assuming, as 
claimed, that the evidence fails to establish any such 
relation of trust and confidence, will equity interfere for 
the purpose of declaring in favor of the injured party a 
trust with respect to property purchased by a thief with 
the fruits of his larceny. The propositions implied from 
the foregoing inquiries, although separately treated by 
counsel for defendants, are in fact so nearly akin that 
they may with propriety be discussed together. It has 
been held that no trust results in favor of the owner with 
respect to the proceeds of property stolen by a mere ser- 
vant, and that the master is in such case restricted in his 
remedy to an action for damage, and to a prosecution of 
the thief in a court of criminal jurisdiction. A review of 
the cases tending to support that view will not be at- 
tempted in this connection. It is sufficient that the doc- 
trine therein asserted is, in our judgment, indefensible 
on authority and opposed to the enlightened policy of 
modern equity jurisprudence. The doctrine of construct- 
ive trusts as developed by courts of equity was intended 
primarily as a remedy for fraud in cases where the estab- 
lished rules had proved wholly inadequate, and larceny 
under the circumstances here disclosed is none the less a 
fraud upon the owner of the property stolen because com- 
mitted by a servant instead of one who is, in the tech- 
nical sense of the term, a trustee. Speaking on that sub- 
ject, it is said in a recent valuable work: “The subject of 
constructive trusts is intimately connected with that of 
frauds; indeed, the basis of all such trusts is fraud, either 
actual or presumed. Rightly understood, a constructive 
trust is only a mode by which courts of equity work out 
equity and prevent or circumvent fraud and overreach- 
ing. There are, therefore, two well defined classes of 
constructive trusts, corresponding with the two classes 
of fraud, viz.; (1) Those which are raised in cases of actual 
fraud, and (2) those raised in cases of presumed or con- 
structive fraud. Those of the first class are commonly 
called trusts ew maleficio.” (1 Beach, Modern Equity 
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Jurisprudence, sec. 226.) And in Fetter, Equity (1895), 
187, the rule is thus formulated: “When, on the grounds 
of justice and good conscience, without reference to the 
intention of the parties, equity considers the holder of the 
legal estate to be not entitled to enjoy the equitable or 
beneficial interest, it treats him as a trustee.” (See, also, 
2 Pomeroy, Equity Jurisprudence, sec. 1053.) In Newton 
v. Porter, 5 Lans. [N. Y.], 416, which was an action in 
equity to compel the defendants to account for the pro- 
ceeds of certain stolen bonds acquired by them with no- 
tice of the plaintiff’s rights, Miller, P. J., said in reversing 
the decree below dismissing the complaint: “No excep- 
tion is made in favor of a person who occupies no fidu- 
ciary relation to another, and the elementary books gen- 
erally do not notice any exception from the rule where 
the money or property has been obtained by means of a 
felony. Jt would certainly be an anomaly in the history 
of legal proceedings, and a grave reflection upon the ad- 
ministration of justice, if a felon could invest the fruits 
of his crime, or dispose of them in such manner as to 
place them beyond the reach of the law.” In the same 
case Balcom, J., after a review of the authorities, said: 
“The court should not refuse to allow a party to recover 
the avails of property stolen from him on any technical 
grounds when the merits of the case clearly require that 
he should recover, and the court should jump all techni- 
calities and be as astute in discovering a remedy for up- 
holding the rights of such a party as the thief is in con- 
triving ways and means to cheat him out of his property, 
and the avails of it, by changing the same from one kind 
to another and placing it in the hands of third persons.” 
And the court of appeals, in affirming the judgment of 
the supreme court, use language equally emphatic as that 
above quoted. (Newton v. Porter, 69 N. Y., 183.) It will 
be observed from an examination of the cases cited in 
support of the opposing view that they depend, with few 
exceptions, upon Pascoag Bank v. Hunt, 3 dw. Ch. [N. Y.], 
588, but which, as remarked by IRVINE, C., in Tecumseh 
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Nat. Bank v. Russell, 50 Neb., 281, “is directly contrary 
to the ruling of the same vice chancellor in Bank of 
America v. Pollock, 4 Edw. Ch. [N. Y.], 215, and * * * 
opposed to the well settled principles governing similar 
cases.” 

Weare, from an examination of the entire record in this 
case, unable to perceive any ground for interference with 
the decree of the district court, which is accordingly 


_ AFFIRMED. 


STATE OF NEBRASKA, EX REL. M. H. Stmons, v. JOHN F. 
CORNELL, AUDITOR OF PUBLIC ACCOUNTS. 


Fitep May 18,1897. No. 9124. 


1. Claims Against State: VoucHERs: Stature. The act of April 8, 
1895, entitled “An act to provide for a uniform system of vouchers 
* * * and for the affixing of an oath or affirmation thereto by 
the claimant,” etc., applies to acts which by their terms appropri- 
ate a definite amount or so much thereof as may be required for 
a designated purpose. 


2. 


: ———. The sufficiency of section 4 of said act to 
require verification by affidavit of claims against the state, being 
conceded by relator, is not determined. 


ORIGINAL application for mandamus to compel the 
auditor of public accounts to issue a warrant for the sal- 
ary due the assistant clerk of the state banking board 
upon a voucher not verified by affidavit. Writ denied. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for relator. 


William B. Price, contra, 
Post, ©. J. 


This is an original application by the relator, M. H. 
Simons, for a writ of mandamus commanding the respond- 
ent, John F. Cornell, as auditor of public accounts, to 
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issue to the said relator a warrant upon the state treas- 
ury in the sum of $250, on account of his salary as assist- 
ant clerk of the state banking board for the first quarter 
of 1897, at the rate of $1,000 per year. From the stipula- 
tion of the parties it appears that the respondent bases 
his refusal to issue the relator’s warrant as demanded 
upon the sole ground that the latter has failed to comply 
with the provisions of the act approved April 8, 1895, 
entitled “An act to provide for a uniform system for 
vouchers for use for all disbursements of state funds 
through the auditing and treasury departinents of the 
state, and to provide for the affixing of an oath, or affirma- 
tion, thereto by the claimant,” ete. Section 1 of the act 
above mentioned requires the auditor of public accounts, 
within thirty days after the passage and approval thereof, 
to prepare blank forms of vouchers for use in all of the 
state’s departments, and for the use of all manner of 
claimants against the state, etc. By section 2 it is pro- 
vided: “All claims against the state to be paid as herein- 
before provided shall be extended in full on the voucher 
and fully and carefully itemized, and accompanied, in all 
instances where possible with the original bill or item 
of expense. Said bills or items or each of them shall 
give the exact date of purchase or service rendered, quan- 
tity purchased, name of article or service, price per item 
and total, and shall be properly signed by the party to 
whom the claim is payable, or his or its agent or attorney, 
or a member of the firm, and shall be signed in full by 
the name of the claimant, and where the same may be a 
firm or corporation, after the name of such firm or cor- 
poration, the person so signing such firm or corporate 
name shall sign his or her name.” Section 3 provides 
that all original vouchers shall have printed thereon the 
following oath: 
“THe STATE OF NEBRASKA, 
COUNTY OF \ ae 

“T. ,» do hereby solemnly swear that the above 

and foregoing account and voucher is a true, correct and 
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complete statement of the account of for supplies, 
or services for the state of Nebraska, as therein recited, 
and that the items, or services therein, were fully deliv- 
ered or rendered to said state and that the charges 
therein made are the legal, just and usual charges for said 
supplies, or services; and that said bill nor any part 
thereof has not been paid heretofore by the state, but that 
the same is now wholly due and unpaid; and that I am 
the of the firm or corporation signing said voucher 
and that I am fully conversant with the items charged 
herein and that in all manner and things this is a true, 
just and correct charge and item of indebtedness against 
the state of Nebraska, 


6. 


(13 ey) 


It is by section 4 provided: “The foregoing oath or 
affirmation shall be complete in every instance and the 
claimant, his agent or attorney so subscribe and swear 
to said claim as in section. 3 provided and the same shall 
be acknowledged by an officer having a seal,” while by 
section 5, the making of a false oath or affirmation to any 
material thing in said act provided for is declared to be 
perjury and punishable accordingly. 

The relator admits that he has neglected and refused 
to verify or prove his account against the state by affi- 
davit or otherwise, but justifies his said refusal upon the 
ground that the legislature has appropriated a fixed and 
definite sum for his salary, and that it is the duty of the 
respondent to take notice of his claim to pay the same 
when due without proof of any character. That it is the 
right and duty of the respondent as auditor of public ac- 
counts, under the provisions of, section 9, article 9, of the 
constitution, to examine into, and, in case of doubt, to 
require proof of, any claim for which a definite appro- 
priation has not beeu made, certainly cannot be denied. 
(State v. Moore, 40 Neb., 854.) It is, aside from the ex- 
ceptional cases mentioned in State v. Moore, supra, 
extremely probable that the auditor of public accourts 
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might, in his discretion, independent of the statute, re- 
quire each claimant against the state to verify his ac- 
count by affidavit, as a condition precedent to the draw- 
ing of.a warrant therefor. There is, too, it should be 
observed, room to doubt whether in view of the exceed- 
ingly vague and equivocal language employed in section 
4, above quoted, the act of 1895 can be said to have added 
anything to the law of the subject. That question is, 
however, foreign to the present controversy, since the 
parties have, by their stipulation, narrowed the field of 
investigation to a single inquiry, viz., whether the 
statute mentioned was intended to apply to acts which, 
like that here involved, appropriate a definite sum, or so 
much thereof as may be required for a particular pur- 
pose. Section 1 of chapter 87, Laws, 1895, provides: 
“That the following sums of money, or so much thereof 
as may be necessary, are hereby appropriated out of any 
moneys in the state treasury not otherwise appropriated, 
for the payment of salaries of officers of the state govern- 
ment: * * * Department of Banking—Salary of one 
assistant clerk, one thousand ($1,000) dollars; two thous- 
and dollars.” There is, aside from the foregoing, no 
statutory mention of the assistant clerk of the banking 
board. The respondent is not, so far as we are advised, 
charged with notice of the selection of this class of offi- 
cers, the terms of their employment, or the amount or 
value of their services, which lends support to respond- 
ent’s contention that the primary purpose of the act 
quoted was to protect the state against fraud in claims 
of the class of that here involved. And if from the opera- 
tion of the statute is to be excluded this class of cases, 
then it is indeed entirely nugatory, since it is impossible 
to conceive of any case to which it can be held to apply. 
These considerations lead to a conclusion adverse to the 
relator, and the writ is accordingly denied. 


WRIT DENIED. 
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JAPHTHA A. HUDELSON ET AL. V. FIRST NATIONAL BANK 
oF TOBLAS ET Al 


FiLrep May 18,1897. No. 7280. 


Replevin: ArripaviT. In an action of replevin commenced in the 
district court, where the affidavit filed contains no statement that 
the property is wrongfully detained by the defendant, if there is 
a duly verified petition on file in which there appears such state- 
ment, it is sufficient to give jurisdiction to issue the writ, and the 
writ, if issued, will not be void but voidable. 


2. 4 . A statement in an affidavit of replevin that the 
plaintiffs “are entitled to the possession of said property,” being 
in the present tense, means that they are entitled to the instant 
possession, and the affidavit is not insufficient for the reason that 
the word “immediate” was not used therein in connection with 
possession. 


3. : : ConsTRUCTION. Where a statement of an affidavit 
may be read so as to give it a meaning which will make the affi- 
davit defective, but may also be read so as to give it a significa- 
tion which will support the affidavit, the latter will be adopted, 
especially where it is a less strained and technical reading than 
the former. 


» 


. Affidavits: WAIVER oF Drrects. Where an affidavit has defects in 
form or substance which might be amendable; if the parties in 
the case who might interpose objections to the affidavit appear, 
answer to the merits of the action, and go to trial without making 
objections to the affidavit, they waive the defects. 


5. Pleading: SUFFICIENCY OF Prerition. If a petition fails to state a 
cause of action, it will not support a judgment, and it may be at- 
tacked on account of such infirmity at any stage of the proceed- 
ings in the action. 


Replevin: Prrapine. A petition in an action of replevin com- 
menced in a district court is the basis of the action, and must be 
sufficient within and of itself. The affidavit in the suit cannot be 
resorted to to aid the petition in essential allegations in jurisdic- 
tions where both affidavit and petition are filed in actions of re- 
plevin. 


1. : . A breach of the promise on which the action is 
predicated must be pleaded in the petition. 


8. : In an action of replevin wherein the plaintiff claims 
the right to possession of property by virtue of a special owner- 
ship conferred by chattel mortgage thereon in his favor, the peti- 
tion filed must contain allegations which show that the debt se- 
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cured by the mortgage has matured, and also that it is unpaid, and 
if claimed by virtue of a clause in the mortgage by which the 
mortgagee may take possession at any time if he feels unsafe or 
insecure, the petition must also contain an allegation that the 
debt secured remains unpaid. 


9. ———: BonpD: WAIVER oF OBJECTION. In this, a replevin action, a 
bond was given by the plaintiff before the property taken under 
the writ was delivered to him. The bond was imperfect or de- 
fective. On motion of defendant a new bond was required by the 
court, which was given. The defendant filed answer, issues were 
joined, and a trial had in which the defendant participated. Held, 
That the right to further object to the bonds was waived. 


Error from the district court of Saline county. Tried 
below before Hastines, J. Reversed. 


Hastings & McGintie and Willard E. Stewart, for plaint- 
iffs in error. < 


Bartlett, Baldrige & De Bord, I’. I. Foss, and W. R. Mat- 
son, contra. 


HARRISON, J. 


It appears that on July 18, 1893, there was being, and 
had been for some time prior thereto, conducted a lum- 
ber yard and coal business in Tobias, Nebraska, under 
the name and style of H. C. Larsen & Co. Whether 
owned and operated by C. W. Lyman and H. C. Larsen 
ag partners, or the individual property of C. W. Lyman, 
and H. C. Larsen was the manager of the business with- 
out ownership or other interest in the business or prop- 
erty connected therewith, was one of the material con- 
tested issues of the trial. On July 18, 1893, notes and 
chattel mortgages evidencing the indebtedness of H. C. 
Larsen & Co. to the defendants in error, respectively, were 
executed to them by H. C. Larsen in the name of H. ©. 
Larsen & Co., and duly delivered. The property de- 
scribed in these chattel mortgages included the stock of 
lumber and coal, all office fixtures, etc., of the business 
of H. C. Larsen & Co., at Tobias. At the same time, all 
promissory notes and book accounts of various parties in 
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favor of H. C. Larsen & Co. were assigned to defendants 
in error, and it was claimed that immediate possession of 
the mortgaged chattels was surrendered by Larsen and 
assumed by or for defendants in error. This last was 
disputed by the plaintiffs in error and became one of the 
issuable points in the controversy. On July 23, 1893, a 
writ of attachment issued in a suit, in which Japhtha A. 
Hudelson was plaintiff and C. W. Lyman defendant, was 
levied on the mortgaged property, and possession of it 
taken by the sheriff, as the individual property of C. W. 
Lyman, and on August 17, 1893, it was replevied at the 
instance of defendants in error, by virtue of the writ of 
replevin issued in the present suit. Defendants in error 
were successful in a trial of the issues, and the defeated 
parties ask of this court a review of the proceedings in 
the district court. 

It is urged that the affidavit in replevin is fatally de 
fective, in that it is claimed there was a failure to state 
in it that plaintiffs were entitled to the immediate pos- 
session of the property described; also, that the wrongful 
detention of the property by the defendants was not al- 
leged, nor was it set forth that the property was not 
taken in execution on any order or judgment, etc. It is 
required by section 182 of the Code of Civil Procedure, 
among other things, that in an affidavit made and filed 
to obtain an order of delivery to issue in an action of 
replevin, there shall appear statements that plaintiff is 
entitled to the immediate possession of the- property; 
“that the property is wrongfully detained by the de- 
fendant; that it was not taken in execution on any order 
or judgment against said plaintiff, or for the payment of 
any fine, tax, or amercement assessed against him, or by 
virtue of an order of delivery issued under this chapter, 
or any other mesne or final process issued against him.” 
The affidavit in this case contained statements by which 
it was sought to establish the special ownership of the 
defendants in error of the property to be taken under 
the writ for which application was made, and further,. 
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“that said plaintiffs are. entitled to possession of said 
property; that it was not taken in execution, on any 
judgment or order against said plaintiff, for the payment 
of any fine, tax, or amercemeni assessed against them, or 
by virtue of an order of delivery in chapter providing for 
the replevin of property, or any other mesne or final 
process issued against the plaintiffs.” In the portion of 
the foregoing which refers to the right to possession, the 
word “immediate”. was not used, but the statement was 
made in the present tense, and claimed the right to pos- 
session then, at the time, which we think was sufficient. 
Its meaning was that right to instant possession existed. 
In the clause in reference to the property not being taken 
in execution, etc.,-which we have quoted from the affi- 
davit, the word “or,” as used in the section of the Code 
of Civil Procedure to which we have hereinbefore directed 
attention, between the words “plaintiff” and “for” was 
omitted, and it is claimed that this changed the sense so 
that it did not express what it should to fulfill the require- 
ments of the Code. If read without a pause after the 
word “plaintiff,” it is subject to the criticism made, but if 
read with a pause after such word, it conveys the proper 
idea; and we think we must adopt the latter method as 
the more natural and less strained, and as consonant to 
the rule of the Code in regard to liberal reading and con- 
struction of pleadings, and to avoid unnecessary techuni- 
cality. It will no doubt have been noticed that there 
was an entire absence of any statement, either in the 
words of the Code or in their equivalents, or of facts 
which showed the wrongful, or any, detention of the prep- 
erty by the plaintiffs in error. This was a fatal defect. 
An allegation of unlawful detention is essential. (Cob- 
bey, Replevin, sec. 542.) But this was an action in dis-. 
trict court, and the petition, duly verified and on file, con-: 
tained the statement of the wrongful detention of the 
property, and this was sufficient to give jurisdiction to 
issue the writ, and it was not void but voidable; and had 
the writ and affidavit been attacked by proper plea, the 
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court might on application have allowed the affidavit to 
be amended. (Commercial State Bank v. Ketcham, 46 Neb., 
568; Lewis v. Connolly, 29 Neb., 222.) No objections were 
madeto either the form or substance of the affidavit in the 
district court, nor was the validity of the writ of replevin 
questioned, so far as the record presented here discloses. 
By appearing and answering to the merits and going to 
trial without making such objections, the parties waived 
defects in the affidavit. 

It is claimed that the petition herein was insufficient, 
that it did not state a cause of action, for the reason that 
it was not alleged that the defendants in error were enti- 
tled to the immediate possession of the property, neither 
as a conclusion nor by facts pleaded, from which such 
right appeared or could even be inferred. The petition 
was as follows: 

“The plaintiffs, the First National Bank of Tobias, Ne- 
braska, a corporation duly organized and existing under 
and by virtue of the laws of the state of Nebraska, the 
K. S. Newcomb Lumber Company, and Stanley Larsen 
complain of the defendants and say as a 

“First Cause of Action.—That the plaintiffs, the First 
National Bank of Tobias, Nebraska, and K. 8. Newcomb 
Lumber Company, and Stanley Larsen, have a special 
ownership in the following described goods and chattels, 
to-wit: All the stock of lumber, lime, timber, shingles, 
lath, sash, doors, moulding, cement, and merchandise of 
any kind and nature whatever in the lumber yard of H. C. 
Larsen & Co., of Tobias, Nebraska, on lots 14, 15, 16, 17, 
18, and 19, in block 5, First Addition to Castor; also all 
office furniture and improvements on said lots; also coal 
house and coal on the Nebraska and Colorado Railway. 
right of way at Castor, known as ‘Tobias, in Saline county, 
Nebraska. 

“And the said plaintiff, the First National Bank of 
Tobias, Nebraska, says that on the 18th day of July, 1893, 
H. C. Larsen & Co., then the owners of said property, exe- 

40 


562 NEBRASKA REPORTS. [Vou. 51 


Hudelson v. First Nat. Bank of Tobias. 


cuted their promissory note to said plaintiffs in the words 
and figures following, to-wit: 


“ ($1,696.75, ToBIAS, NEB., July 18, 1893. 

On demand, after date, I or we promise to pay to the 
order of the First National Bank of Tobias, Nebraska, 
sixteen hundred ninety-six and 75-100 dollars, for value 
received, at ten per cent per annum from maturity until 
paid. Interest payable annually. All sureties and in- 
dorsers on this note hereby waive protest, demand, notice 
of protest, extension of time given to the maker, or any 
of them, and guaranty payment of the same. 

“<P, O. Tobias. No. 11719. H.C. Larsen & Co.’ 


“3. To secure the payment of said note they executed 
and delivered to said plaintiff a chattel mortgage upon 
the above described property, a copy of which chattel 
mortgage is hereto attached and marked Exhibit ‘A.’ 

“4, Second Cause of Action.—And the plaintiff the 
8S. K. Newcomb Lumber Company complain of the defend- 
ants for that on the 18th day of July, 1893, H. C. Larsen 
& Oo. made and delivered to said plaintiff their promis- 
sory note, in writing, in the words and figures following: 


“ ($1,128.60. ToBIAS, NEB., July 18, 1893. 
“On demand, after date, for value received, I or we 
promise to pay to the order of S. K. Newcomb Lumber Co. 
eleven hundred twenty-eight and 60-100 dollars, at the 
First National Bank of Tobias, with interest at ten per 
cent per annum from date until paid. 
“ “H.C. LARSEN & Co.’ 


“5. To secure the payment of said note, the said H. C. 
Larsen & Co. made and delivered to said plaintiff a chattel 
mortgage on the goods and chattels described above in 
first cause of action, copy of which is hereto attached 
and marked Exhibit ‘B.’ 

“6. Third Cause of Action.—The plaintiff Stanley Lar- 
sen complains of the defendants and says that on the 18th 
day of July, 1893, H. C. Larsen & Co. made and delivered 
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to him their promissory note, in writing, in the words and 
figures following, to-wit: 
“< <$600. ; Tosias, NEsB., July 18, 1893. 

“<On demand, after date, for value received, I or we 
promise to pay to the order of Stanley Larsen six hundred 
dollars, at the I’irst National Bank of Tobias, with inter- 
est a ten per cent per annum from date until paid. 

“«H, C. LARSEN & Co.’ 


“7, To secure the payment of said note the said H. C. 
Larsen & Co. made and delivered to said Stanley Larsen 
a chattel mortgage on the goods and chattels described 
in the first cause of action in this petition, copy of which 
is hereto attached and marked Exhibit ‘C.’ 

“8. The plaintiffs say that the firm of H. C. Larsen & 
Co. was composed of Hans C. Larsen and Charles W. Ly- 
man, , 

“9. The defendants wrongfully detain said goods and 
chattels from the possession of the plaintiffs, and have 
wrongfully detained the same since the 22d day of July, 
18938, to plaintiffs’ damage in the sum of $300. . s 

“10. The plaintiffs further say that John Barton is the 
duly elected, qualified, and acting sheriff of Saline county, 
Nebraska.” 


It is urged for defendants in error that inasmuch as 
the notes secured by the chattel mortgages were payable 
on demand, they were due when given, and hence there 
were defaults, and at the same time, by virtue of the 
clauses in the mortgages in relation to payment of the 
notes when due, the right to foreclose each at once arose, 
including the right to immediate possession. To ascer- 
tain what clauses were contained in the mortgages neces- 
sitated a reference to them, as none of the conditions are 
stated in the petition, unless it be said that merely at- 
taching to a pleading, as an exhibit, a copy of an iustru- 
ment, the execution and delivery of which is asserted in 
the pleading, constituted it a substantive part of the 
pleading, to be read, construed, and considered therewith, 
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its statements to be treated as statements of issuable 
facts. It has been said by this court on this subject that 
“the facts on which a plaintiff bases his right to recover 
should be stated in a systematic and orderly manner, and 
not by making a mere exhibit a part of the petition. An 
exhibit, however, if made a part of a petition, is to be 
considered, and if the facts therein stated, in connection 
with those in the petition proper, show a liability of the 
defendant to the plaintiff, a demurrer that the facts stated 
therein are not sufficient cannot be sustained.” (Pefley v. 
Johnson, 30 Neb., 529.) In the petition in the case from 
the decision of which we have just quoted, the copy of 
the instrument was made a part of the pleading in the 
following terms, after reference to the contract, “a copy 
of which contract is hereto attached, marked Exhibit A, 
and made a part hereof;” but conceding, by way of argu- 
ment, as we need not decide it, that these mortgages were 
parts of the petition, and to be read and construed with 
it, were there statements which showed a right to imme- 
diate possession in the parties for whom it was filed? 

It is argued for the plaintiffs in error that the notes 
being due on demand, it was necessary to plead a demand; 
if not, no default would appear in their payment. It may 
be said that the authorities on the subject of the time at 
which a note payable on demand matures are not in har- 
mony, but, as we view the conditions arising from the 
pleading under consideration, a settlement of this par- 
ticular question is not a necessity,—is unnecessary. It 
is nowhere stated in terms in the pleading, nor can it be 
gathered or even inferred, that the indebtedness evi- 
denced by the notes and mortgages had not been paid. 
The petition should have contained an allegation or alle- 
gations showing the non-payment of the notes and mort- 
gages; to establish an affirmative right in the mortgagees 
to take immediate possession of the property without 
such statement or statements it was insufficient. There 
was a clause in each of the mortgages herein involved 
by which it was lawful for the mortgagee, if he at any 
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time should feel unsafe or insecure, to take immediate 
possession of the property; but in order to claim under 
this clause it would further be necessary that it should 
appear that the debt had not been paid; hence, as the 
petition lacked a statement that the debt was unpaid, 
the clause of each of the mortgages to which we have 
last referred could not be invoked as awarding effective 
claim to possession. ‘T’o require that facts should have 
been pleaded which disclosed that the debts evidenced 
by the notes set up in the petition had not been paid is 
but enforcing the rule that a breach of the promise on 
which action is based should be shown in the petition. 
“The declaration ought to show a breach of the covenant, 
promise, etc., on which the action is founded.” (6 Comyn, 
Digest, title ‘““Pleader,” C. 44.) It is the breach of the 
contract, and not the contract itself, that gives the right 
of action. (Tracy v. Tracy, 12 N. Y. Supp., 665; Lent vr. 
New York & M. R. Co., 1380 N. Y., 504.) 

We are not unmindful of, nor do we in the foregoing 
conflict with, the doctrine which has been often announced 
and was by this court stated in an opinion filed May 5 of 
this year in the case of Ashland Land & Live Stock Co. v. 
May, 51 Neb., 474, as follows: “The question of payment 
is a matter of defense which, to be available, the defend- 
ant is required to set up in the answer and establish on 
the trial.” There is no conflict; the one is but requiring 
the pleader to show the breach or default, without which 
there would be no cause of action; the other exacting of a 
party who relies on payment or affirmative matter of de- 
fense to claim it,—plead and prove it. 

In the decision in the case of Lent v. New York & M. R. 
Co., supra, appears: the following, which we approve: “It 
remains to consider the question whether, giving to the 
word ‘entered’ the interpretation that we have, the com- 
plaint states a cause of action. The effect of the record- 
ing of the order was to create a debt against the defend- 
ant, and in that respect its liability is analogous to a 
liability arising upon the maturity of a contract for the 
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payment of money, and the question is presented whether 
an allegation of non-payment is essential and material to 
the cause of action. The Code (section 481) provides that 
a complaint must contain a plain and concise statement 
of the facts constituting the cause of action, and the gen- 
eral rule deduced therefrom is that whatever facts are 
essential to be proven to entitle the plaintiff to recover 
upon the trial must be alleged in the complaint. It does 
not admit of controversy that, upon an ordinary contract 
for the payment of money, non-payment is a fact which 
constitutes the breach of the contract and is the essence 
of the cause of action, and, being such, within the rule 
of the Code it should be alleged in the complaint. It is 
said, however, that payment is always an affirmative 
defense, which must be pleaded to be available, and hence 
non-payment need not be alleged, as it is not a fact put in 
issue by a general denial. (Salisbury v. Stinson, 10 Hun 
[N. Y.], 242.) The rule that payment is an affirmative 
defense is not one embodied in the Code, but had its 
origin under the common-law practice in the plea of non- 
assumpsit; and the reason for it was that in assumpsit 
the allegation in the declaration and the traverse in the 
plea were in the past tense, and, under the rule which 
excluded all proof not strictly within the issue, no evi- 
dence was admissable except such as had a tendency to 
show that the defendant never had made the promise. 
It was never applied in the action of debt, the allegation 
in that form of action being in the present tense, and, 
under the plea of mil debet, any fact tending to show that 
there was no indebtedness on the part of the defendant 
was admissible. The history of the rule is set forth in 
Judge Seldon’s opinion in AfcKyring v. Bull, 16 N. Y., 297, 
and need not be referred to here. Following the rule 
thus established under the former practice, the courts 
have uniformly held, since the adoption of the Code, that. 
payment must be pleaded, and cannot be proven under 
the general issue. While the effect of these decisions is 
to modify somewhat the rule embodied in section 500. of 
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the Code, their tendency is to simplify pleading, as under 
their application the plaintiff is informed of the precise 
defense intended to be made, and thus unnecessary prepa- 
ration is obviated and surprise on the trial avoided. But 
there is no need to further extend the rule and hold that, 
because payment as a defense must be pleaded, the breach 
of the agreement need not be alleged in the complaint. 
That would have the contrary effect, and lead to embar- 
rassments that are avoided when the plain provisions of 
the Code are followed. No authority exists, so far as I 
am able to find, except the case of Salisbury v. Stinson, 
holding that a breach of the contract need not be pleaded, 
but all text writers and reported cases hold to the con- 
trary. (1 Chitty, Pleading & Practice, pp. 325-359; 
6 Comyn, Digest, title ‘Pleader, C, 44; 2 Wait, Law & 
Practice, p. 318; 1 Wait, Actions & Defenses, pp. 394, 395, 
and cases cited; Witherhead v. Allen, 4 Abb. Dec. [N. Y.], 
628; Tracy v. Tracy, 12 N. Y. Supp., 665; Van Giesen v. 
Van Giesen, 10 N. Y., 316; Krower v. Reynolds, 99 N. Y., 
245.) Witherhead v. Allen arose upon a demurrer to a 
complaint. The opinion states the rule as follows: ‘When 
the action is founded upon the contract obligation or duty 
of the defendant, the very gist and essence of the cause 
of action is the breach thereof by the defendant, and 
unless a breach is alleged no cause of action is shown.’ 
In Van Giesen v. Van Giesen, 10 N. Y., 316, is is said: ‘The 
material allegations of the complaint in this case are the 
making by the defendants of the promissory note, the 
transfer of it to the plaintiff, and the non-payment by 
the defendants. Tach of them is material, for without 
the concurrence of all of them the complaint would not 
show a cause of action.’ To the same effect is Keteltas v. 
Myers, 19 N. Y., 231. (See, also, Code, secs. 534, 1218, 
subdiv. 2.) In Krower v. Reynolds it was held, in an action 
on a covenant to pay a mortgage, that it was necessary 
to allege that the mortgage had not been paid, or that the 
defendant had failed to perform his covenant, and with- 
out such allegation the complaint was demurrable. And 


568 NEBRASKA REPORTS. [VoL. 51. 


Hude’son v. First Nat. Bank of Tobias. 


in numerous cases, which need not be cited, but of which 
Allen v. Patterson, 7 N. Y., 476, is a type, the rule is recog- 
nized by implication, but the complaints were held good 
because of an allegation of indebtedness by the defendant 
to the plaintiff. This rule is further recognized in sec- 
tion 5384 of the Code, which provides a simple form of 
pleading on an instrument for the payment of money 
only, but requires the plaintiff to state the sum which he 
claims to be due to him thereon. * * * It cannot be 
said that where the breach consists in non-payment of an 
agreed sum that it is not an issuable fact, because pay- 
ment cannot be proven under general denial. The most 
that can be said is that that form of denial does not put 
that fact in issue, and to that extent the rule that pay- 
ment must be pleaded must be deemed to modify the rnle 
of pleading under the-Code in reference to a general 
denial. But no reason is apparent how it can justify the 
omission from the complaint of a fact material to the 
plaintiff’s cause of action, and essential to be proved to 
entitle the plaintiff to a judgment. Such facts, under the 
Code, must be pleaded. No presumption can be in- 
dulged in that a defendant has failed in his duty or 
omitted to perform his contract obligation. There was 
no allegation in the complaint in this action that the 
defendant had failed or omitted to pay the award, and no 
allegation of indebtedness, and without such no cause of 
action was stated.” 

The petition in the case at bar did not allege a breach 
of the promises, did not plead a default; hence, did not 
state a cause of action. No question of the sufficiency 
of the petition was raised or presented in the district 
court, but is made for the first time here, and we have 
not been unmindful of the rule that where the sufficiency 
of a petition is made the subject of objection for the first 
time after a trial of the cause, it must be liberally con- 
strued, and, if possible, sustained; but it is also true that 
if, when viewed in the light of the foregoing rule, the 
petition fails to state a cause of action, it will not sustain 
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ajudgment. We cannot turn to the affidavit in this case 
to aid the petition, for in the district court the petition 
in a suit of replevin is the basis of the action, and in juris- 
dictions where both petition and affidavit are used the 
petition cannot be aided in essential allegations by the 
affidavit. (Cobbey, Replevin, sec. 598; Wilhite v. Will- 
tams, 21 Pac. Rep. [Kan.], 256.) 

It is claimed that no undertaking was filed. The facts 
in regard to this are that a bond was taken and approved 
by the coroner, who served the writ, the sheriff being a 
party to the action; but counsel for plaintiffs in error say 
in their brief that it was not signed by any one. Counsel 
for defendants in error state that the parties to the bond 
signed it in the body and not at the close. This we can- 
not determine, as we have a copy and not the original 
before us. The bond was imperfect or defective in other 
particulars than the one to which we have just alluded. 
A motion was interposed for plaintiffs in error by which 
the court was asked to require the defendants in error 
to file a new and sufficient bond. This motion seems to 
have been sustained; whether so or not does not appear 
from the record, but after it was filed the defendants in 
error furnished and caused to be filed a new bond. This 
evidently was satisfactory, at least no further objections 
were made to the bonds. Issues were joined and a trial 
had, in which the parties all participated. It is too late, 
after the finding of the court and judgment on the merits, 
to further object to the bond. (Cobbey, Replevin, sec. 
695.) 

As the judgment must be reversed and the cause re- 
manded, probably for a new trial, we will not now discuss 
the evidence or the question of its sufficiency to sustain 
the finding and judgment of the trial court. 


REVERSED AND REMANDED. 
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Bay Srarm Live-StocK COMPANY, APPELLANT, V. 
CHARLES ©. BING ET AL., APPELLEES. 


FitEp May 18,1897. No. 7282. 


1. Schools and School Districts: Country SUPERINTENDENT. “Each or- 
ganized county not already divided into school districts, or any 
part of such counties not so divided, shall be divided by the county 
superintendent into as many school districts as may be necessary.” 
(Compiled Statutes, ch. 79, subd. 1, sec. 3.) 


¢——. The foregoing section confers on the officer named 
exclusive original jurisdiction of the designated subject-matter, 
and the jurisdiction is not dependent upon or affected by the pre- 
sentation of a petition or other expression of the will or desire of 
the resident voters of the territory to be organized into a school 
district, nor is any prior notice of the proposed action of the offi- 
cer necessary. 


APPEAL from the district court of Kimball county. 
Heard below before NEVILLE, J. Affirmed. 


George W. Heist and Henry St. Rayner, for appellant. 
H, D, hea, contra. 


HARRISON, J. 


March 20, 1893, the county superintendent of Kimball 
county made an order that a designated portion of the 
county be school district No. 18. This order was to 
establish the organization of a new district, or was of 
territory which theretofore had not been a school dis- 
trict or any part of it a part or parts of a district or 
districts. Jfrom the order an appeal was taken by the 
appellant herein to the district court, where the order 
was in all things affirmed. The defeated party has pros- 
ecuted a further appeal to this court. 

It is complained that a petition presented to the 
county superintendent praying the establishment of the 
district, notice of its presentment, and certain affidavits 
in reference to the notice, and also an affidavit in regard 
to the legal voters residing within the territory sought 
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to be included in the projected district were insufficient, 
some in form and some in substance. Whether these 
were as claimed or not could not affect the proceedings 
in this matter, for in the organization of school districts 
from territory not previously the subject of any such 
action, the jurisdiction of the county superintendent does 
not depend on any petition or natice, or any assent or dis- 
sent expressed or unexpressed of the legal voters, resi- 
dents of the quarter to be affected. Exclusive original 
jurisdiction of the subject-matter has been by law com- 
mitted to the superintendent, and-the question of the 
necessity of the organization is one controlled by and 
within the discretion of the county superintendent. The 
governing statute, as it formerly existed, was as follows: 
“That each organized county shall be divided by the 
county superintendent into as many school districts as 
- may, from time to time, be found necessary.” (General 
Statutes, ch. 68, sec. 1.) As enacted during the legisla- 
tive session of 1881, and now in force, it is, “Each organ- 
ized county not already divided into school districts, or 
any part of such counties not so divided, shall be divided 
by the county superintendent into as many school dis- 
tricts as may be necessary.” (Compiled Statutes, 1895, 
ch. 79, subd. 1, sec. 3.) When the formation of a school 
district is sought, and the action to be taken will affect 
an existing district or districts, or would cause changes 
in boundary lines of an existing district or of organ- 
ized districts, then, primarily, the control is with the 
voters of the district or districts, and the movement for 
changes must originate, must have their inception, with 
such voters and their will be expressed in the form of 
petition and its presentment, and the proceedings be 
with and pursuant to the prescribed notice and formali- 
ties. (Cowles v. School District, 23 Neb., 655; Compiled 
Statutes, ch. 79, subd. 1, sec. 4.) But these do not apply 
in the organization by the ‘county superintendent of 
school districts from portions of the county not previ- 
ously divided or organized into districts, 
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A question is raised of the organization of the district 
being void by reason of the time at which the order was 
made. It is provided in the statute that “No new dis- 
trict shall be formed between the first Tuesday of April 
and the first day of October.” (Compiled Statutes, ch. 
79, subd. 1, sec. 4, subd. 6.) It may be, as claimed, that 
the order forming the district was not written in the 
record by the county superintendent until at some date 
in April, 1893, but the order was made and the district 
formed, as clearly appears, March 20, 1893. The mere 
copying of the order into a record cannot govern as to 
the time it became effectual. 

No available errors have been pointed out in the forma- 
tion of the district; hence the judgment of the district 
court and the order of the county superintendent will be 


AFFIRMED, 


GEORGE KELLY v. STATE OF NEBRASKA. 
Finep May 18,1897. No. 9002. 


1. Rejection of Cumulative Testimony: REvirw. The action of the 
trial court in excluding testimony merely cumulative, held not 
prejudicial, if erroneous. 


2. Criminal Law: WITNESSES: REBUTTAL. A witness whose name was 
not indorsed on the information may be called on rebuttal and 
give testimony which is obviously and purely rebuttal, or on a 
subject first brought into the case in the evidence of the defense 
and which is in rebuttal of and made necessary by such evidence 
introduced by the defense, but may not give testimony which is 
not directly and plainly rebuttal or which tends to prove the 
commission of the crime and might properly have been introduced 
on the part of the state as of its evidence in chief. 


3. : Larcreny: Instrucrions. The action of the trial court in 


refusing to give certain instructions examined and approved. 


Error to the district court for Burt county. Tried 
below before POWELL, J. Reversed, 


fae 


Vo. 51] JANUARY TERM, 1897. 57 


Kelly v. State. 


H. E. Carter, for plaintiff in error. 


_ O.d. Smyth, Attorney General, and Ed P Smith, Deputy 
Attorney General, for the state. 


HARRISON, J. 


The plaintiff in error was prosecuted in the district 
court of Burt county, under the provisions of chapter 77 
of the Session Laws enacted during the session of the 
legislature of 1895, for the alleged crime of stealing one 
steer of the value of $20, the property of one Henry C. 
Sawtell, was convicted, and sentenced to confinement in 
the penitentiary. The case has been removed to this 
court for review of the proceedings of the trial court. 

The first assignment of error to which our attention 
is directed by the brief of counsel is that the trial court 
excluded certain of the evidence which it was sought to 
elicit from Ed Taylor, when he appeared as a witness 
on the part of plaintiff in error. The steer the plaintiff 
in error was charged with stealing was sold by him in 
Blencoe, Iowa, September 29, 1895, and the testimony 
which was excluded was of the fact that the witness had 
been requested by the plaintiff in error to go to the wagon 
in which the steer had been hauled to Blencoe, and in 
which it was then standing, to look at it with a view to 
its purchase, the object of the evidence being to show 
that the plaintiff in error was openly offering the animal 
for sale in the market and observing no secrecy in regard 
toit. The main fact had been proved by other witnesses 
and was not disputed; hence the rights of plaintiff in 
error were not prejudiced by the exclusion of the testi- 
mony, and there was no available error. 

During the progress of the trial it became material to 
determine the identity of the steer. Whether the one sold 
by plaintiff in error at Blencoe was the one which had 
been missed from the herd of Mr. Sawtell was made a 
material issue, and on this subject there was testimony 
that the one which Sawtell claimed had been stolen was 


574 NEBRASKA REPORTS. [Vor. 51 


Kelly v. State. 


branded, but the brand had become or was so dim as to be 
scarcely discernible. Sawtell testified that the animal 
had been branded immediately “behind its left shoulder;” 
that the brand was a straight bar two or three inches in 
length, and in answer to the question as to how plainly it 
was to be seen, that (quoting his words) “It was a very 
light brand. Unless I should have known that there 
should have been a brand there I would not have sup- 
posed there was one there;” and further, that he knew it 
was there, “because our cattle were all branded when we 
bought them.” On the part of the defense it was shown 
that there existed no mark or brand on the animal which 
was sold by the accused at Blencoe. Among the wit- 
nesses who stated this last to be true were the two men 
who slaughtered the steer at Blencoe, and who further 
testified that they examined to ascertain as to the exist- 
ence or nonexistence of a brand on the animal at the time 
it was killed and dressed by them. On rebuttal there was 
called a witness, whose name was not indorsed on the 
information, who testified in regard to branding animals, 
and that where the branding iron touches the animal 
lightly, and does not burn the flesh, it makes a mark 
which is known as a “hair brand,” which may disappear, 
or almost so, in a short time. The counsel for the ac- 
cused objected to this witness testifying, on the grounds 
‘that the testimony was not proper rebuttal, and that 
the name of the witness had not been indorsed on the in- 
formation. Where it becomes necessary to call persons 
to testify in rebuttal of testimony introduced on behalf 
of an accused in his defense, or if it is rendered necessary 
by a material issue raised for the first time in the case by 
the evidence for the defense, and the evidence sought to 
be introduced on rebuttal is obviously and purely re- 
buttal in its nature, it may be given by witnesses whose 
names were not indorsed on the information. (Goldsby 
vr, United States, 16 Sup. Ct. Rep., 216; State v. Parish, 
22 Ia., 284; State v. Ruthven, 58 Ia., 121; State v. Huckins, 
23 Neb., 309; Mager v. State, 49 Neb., 439.) Where, a: 
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in this case, the testimony thus introduced is not directly 
and plainly rebuttal in its character, but is in support 
of the main case, and would have been proper testimony 
in chief for the state on a material question first brought 
into the case for and by the state, and not rendered neces- 
sary by an issue first tendered by the accused in his de- 
fense, it is error to allow the witness to testify over the 
proper objections such as were here interposed; and 
this is true although the testimony may rebut some of 
that introduced for the defense. (See People v. Quick, 
25 N. W. Rep. [Mich.], 802, wherein it is observed: “In 
the present case, however, the witnesses who were re- 
ceived as rebutting witnesses were not such. They were 
called to prove what belonged to the people’s case in 
chief. Cases may sometimes arise where testimony 
which could not be had in the opening may be Jet in upon 
good cause shown thereafter. But it is not proper to 
divide up the testimony on which the people propose to 
rest their case, and nothing which tends to prove the 
commission of the crime itself, or its immediate sur- 
roundings, can be classed as rebutting evidence under 
ordinary circumstances, if at all.”) 

It is urged that the court erred in refusing to give in 
its charge to the jury instructions numbered 5, 6, 9, and 10 
of those prepared and requested for the accused. Of 
these, 5, 9, and 10 were in relation to the steer having 
been an estray, and to inform the jury that if it came into 
the possession of the accused as an estray, his subsequent 
conversion of it to his own use would not be larceny 
unless he had the intent so to do when he first took pos- 
session of it. Whether these instructions properly ex- 
pressed a rule of law we need not now discuss or decide. 
While there was testimony to show that the animal 
alleged to have been stolen escaped from the pasture and 
possession of its owner, and was not afterwards discov- 
ered or returned thereto, and also testimony which might 
have warranted an inference that it strayed into the pas- 
ture of the accused, there was no testimony that the ac- 
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cused ever saw it or knew it as an estray; indeed, the 
whole of the evidence on the part of the defense nega- 
tived any such idea or theory; hence the court did not 
err in its refusal to give instructions on the subject. By 
the instruction numbered 6, of the refusal to give which 
complaint is made, it was sought to present to the atten- 
tion of the jury that if the accused, at the time he took 
the steer and sold it, believed it to belong to his father 
and sold it pursuant to directions in that regard given 
him by his father, he was not guilty as charged. There 
was testimony in the record which probably might have 
warranted the giving of an instruction on the subject, but 
the one proffered would have further informed the jury 
that unless the testimony showed beyond reasonable 
doubt that the accused knew at the time he took the 
steer that it was the property of Mr. Sawtell, who was 
alleged in the complaint to have been at the time its 
owner, the accused must be acquitted. This last would 
have been erroneous; hence the court did right in refus- 
ing to read the instruction in its charge to the jury. 

There are further assignments of error, but of such a 
nature that we do not deem their discussion or decision 
essential at this time. The judgment of the district court 
must be reversed and the cause remanded. 


REVERSED AND REMANDED, 


JOHN ROONEY vV. STATE OF NEBRASKA, 
Finep May 18,1897. No. 9144. 


1. Larceny: Evidence. To sustain a conviction of larceny there must 
be proof of the value of the property by competent evidence. 


2. . Evidence herein held insufficient to support the ver- 


dict. 


ERRoR to the district court for Douglas county. Tried 
below before BAKER, J. eversed. 
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J. W. Fighmy, for plaintiff in error. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state. 


HARRISON, J. 


The plaintiff in error was tried in the district court of 
Douglas county on the charge of grand larceny, was con- 
victed and sentenced to a term of imprisonment in the 
penitentiary, and error proceedings in his behalf have 
been prosecuted to this court. 

The only assignment of error which we deem necessary 
to examine and determine is that the evidence is insuf- 
ficient to sustain the verdict. This complaint is based 
on the proposition that there was no competent evidence 
to support the finding of the jury of the value of the prop- 
erty, the following named articles: One silver watch, one 
lady’s neck chain, one pair of opera glasses, one pearl 
ring, and one shirt stud, with the stealing of which the 
plaintiff in error was charged. The evidence on this sub- 
ject was as follows: 

Mrs. Downey was interrogated and answered: 

Q. Do you know the reasenable value of this chain, Ex- 
hibit 1? ; 

A. Thirty-six dollars is the value of it. 

Q. Do you know the value of this ring, Exhibit 2? 

A. That is $20. 

Q. Do you know the value of the opera glasses, Ex- 
hibit 3? 

A. Five dollars. 

Q. Do you know the value of the watch? 

A. Eight dollars. 

Q. Do you know the value of the shirt stud? 

A. Three dollars. 

Her evidence in cross-examination on this branch of 
the case was: 

Q. How long have you owned this ring, Exhibit 2? 

41 
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A. Well, about twenty years. It is one that I never 
wear because I am afraid of losing the stones, and I have 
never had it out of the box only on special occasions. 

Q. What means have you of knowing the valuation 
of it? 

. Because that is what it cost. 

. You mean twenty years ago that cost how much? 

. Twenty-five dollars was paid for it. 

You do not know what it is worth now? 

. Well, I have not asked any jeweler, of course not. 
Then you cannot say what it is worth to-day. 

. I think it is worth that. Pearls are just about the 
same value. 

Q. Do you know what it is all worth to-day in the mar- 
ket to be sold? 

. No, sir; I do not. 

. How long have you owned this chain? 

. About ten years. 

. Did you purchase it ten years ago? 

. Yes, sir. 

. What did you pay for it then? 

. Thirty-six dollars. It is like the ring, we have not 
worn it much. 

Q. What means have you of knowing its actual value? 

A. I was offered the same price for it. 

Q. What do you know 

A. I do not know. I have not had occasion to take it 
to anybody to sell it to know. 

Q. And the opera glasses, how long have you owned 
these? 

A. About two years. 

Q. Do you know the price of opera glasses in Omaha? 

A. No, sir; I have not been inquiring the prices of 
them. 

Q. Then you do not really know the value of this prop- 
erty, what it would be worth to sell to-day in the market? 

A. No, sir; I have had no occasion to inquire. 

Mr. C. S. Raymond, who was’ called as a witness for 
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the defense, stated that he was a jeweler, had been in the 
business twenty-five years, and further as follows: 

Q. You are acquainted with such articles, gold chains, 
as that, of the value of them? 

A. I do not know. 

Q. Please examine Exhibit No. 1. What is the fair 
value of that? 

A. I could not tell. 

Q. To the best of your judgment? 

A. I could not tell; I do not know. 

Q. Well, you are a jeweler; you must have some knowl- 
edge. 

Objected to as crass-examination. 

Q. Examine that ring, Mr. Raymond. What do you 
think the fair value of that ring is; do you know what 
the value of that is? 

A. No, I could not tell you. You ought to send down 
and get a pawn-broker, or a second-hand man; they deal 
in those things and I do not. All that would be worth 
to me would be old gold. 

Q. That is what I am trying to prove. 

The court: If he does not know the fair market value 
he does not know 

Mr. Highmy: Q. Are you acquainted with the value of 
opera glasses? 

A. If you had a new pair, just imported, I could tell 
you exactly. 

Q. Examine these and state, if you can, what you think 
is a fair market value on them. 

A. They are a class of glass. I do not know anything 
about them at all. 

Mr. A. Mandelberg, a witness on the part of plaintiff 
in error, testified that he was a jeweler and engaged in the 
jewelry business, and further as follows: 

Q. Are you acquainted with the value of property of 
this character and description? 

A. Well, we are acquainted with the value of such 
goods as these, but we are unable to tell unless we test 
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them and weigh them. Ata glance, looking at anything 
like that, we are unable to tell. 

Q. Can you give anything like what would be a fair 
value of that from your examination of it now? 

Objected to, as incompetent. Objection sustained. 

Q. Examine this ring. 

A. That is a solid gold ring set with pearls. 

Q. Are you acquainted with the value of such rings? 

A. Such goods as these, I am candid to tell you, it is 
only worth what it is worth in old gold to us. 

Mr. Winter: Q. To anybody? 

A. To any jeweler to melt up in old gold. 

Counsel for the state moves to strike the answer out, as 
not responsive. Motion sustained. 

The Court: Q. What is the market value of that as it 
is? That is the question. 

Mr. Eighmy: Q. Do you think it has any market value? 

A. Oh, yes, it has. 

Objected to. 

Q. What would be the fair market value of that ring? 

A. A ring like that would be worth about $15. 

Q. What would be the fair market value of the chain? 

A. The chain is only by guess work. It could be used 
for old gold, nothing else. Probably to the owner it 
would be more valuable. According to what it weighs 
is what it would bring. That is about all, and that I 
could not tell. 

Counsel for the state moves to strike out the answer, as 
not responsive. Motion sustained. 

Q. Are you acquainted with the value of opera glasses? 

A. Yes, sir. 

Q. Look at those and see what you think. See if you 
can say what would be the fair value of those. 

A. That is something I do not handle anything like. 
It is a cheap pair of glasses. I could not tell you the 
value of these. 

Counsel for the state moves to strike the answer out, as 
not responsive. Motion sustained. 
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In the case of Hdmonds v. State, 42 Neb., 684, wherein 
the plaintiff in error had been prosecuted and convicted 
of the crime of grand larceny, the question for adjudica- 
tion was in regard to the proof of the value of the prop- — 
erty alleged to have been stolen, and the testimony on the 
subject as quoted in the opinion shows that it was very 
similar to the testimony in the case at bar. It was held: 
“In a prosecution for larceny, proof of the value of the 
property stolen must be made by at least one witness 
affirmatively shown to possess knowledge of the value 
concerning which he is called upon to give evidence.” 
See, also, engstee v. State, 11 Neb., 539, wherein it was ob- 
served: “A party who is permitted to testify as to the 
value of property must show by his testimony that he pos- 
sesses knowledge as to such value, otherwise his testi- 
mony is mere conjecture and is wholly unreliable. In an 
indictment where the value of the property must be or ex- 
ceed $35 to constitute a felony, such value must be proved, 
like any other fact upon which a conviction depends, be- 
yond areasonable doubt. This is a material fact, without 
proof of which the prosecution must fail.” Viewed in the 
light of these rules, it is apparent that there was no com- 
petent evidence before the jury to sustain a finding of the 
value of the property such as it made, viz., $66, or in the 
sum of $35 or more; hence the verdict was in this partic- 
ular or element not supported by the evidence. The judg- 
ment must be reversed and the cause remanded. 


REVERSED AND REMANDED. 


-Hrnry Bouin v. STATE OF NEBRASKA. 
FItepD May 18,1897. No. 8508. 
1. Prosecution by Information. Chapter 54 of the Criminal Code au- 


thorizes prosecutions of felonies by information filed by the public 
prosecutor of the proper county. 
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2. Plea in Abatement: DeniaL oF JurY TRIAL: REview. A denial of 
a jury trial upon an issue of fact tendered by a plea in abatement 
is not reversible error, since the record fails to disclose that the 
prisoner was in some manner prejudiced thereby. 


3. Information: Form. It is not essential to the validity of an infor- 
mation that it should conclude “against the peace and dignity of 
the state.” 


4, Jurors: ComMPpeTency. An opinion formed by a juror does not affect 
his competency or afford cause for challenge, unless it is unquali- 
fied as to the guilt or innocence of the accused of the offense 
charged. Basye v. State, 45 Neb., 261, followed. 


5. : : OPINIoNns. An opinion based upon rumor and news- 
paper reports alone does not afford cause for challenge, where it is - 
shown that such opinion will not interfere with the juror’s ren- 
dering a fair and impartial verdict upon the evidence under the 
instructions of the court. 


6. Embezzlement: EvipENcre. Under section 124 of the Criminal Code 
the failure of any public officer to account to, or make settlement 
of his official accounts with, the proper legal authority within rea- 
sonable time after notice so to do, as well as the refusal of such 
officer to promptly pay over to his successor any public moneys or 

- securities on the legal requirement of any authorized officer, is 
made prima facie evidence of embezzlement. 


q. : Instructions. Held, That the accused was not prejudiced 
upon the trial by the giving of the fifteenth and sixteenth para- 
graphs of the charge of the court. 


: Evipence. Evidence examined, and held sufficient to warrant 
a conviction for embezzlement of public moneys. 


9. : : InFoRMATION. Under an information against a pub- 
lic officer charging embezzlement on a certain date, evidence of a 
continuous series of conversions of money by the defendant at 
different times and in different amounts before that date will sup- 
port a verdict finding the aggregate sum as the amount of a single 
embezzlement. 


10. : Crry TREASURER. The disbursement of public funds by a 
city treasurer, except upon a warrant drawn by the proper au- 


thority, constitutes embezzlement. 


: Custom CONTRARY TO STATUTE. A custom or usage repug- 
nant to the commands of a statute will not prevail against such 
statute. 


11. 


12. Criminal Law: Trrat: PRESENCE oF DEFENDANT. In a criminal 
prosecution, the presence of the defendant at the trial being once 
shown by the record, will be presumed to have continued to the 
end, where the contrary is not made to appear. 
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Ernor to the district court for Douglas county. Tried 
below before BAKER, J. Affirmed. 


Joel W. West and John M. Macfarland, for plaintiff in 
error. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state. 


Norval, J. 


Henry Bolln was prosecuted in the district court of 
Douglas county upon an information filed by the county 
attorney charging him with the embezzlement of public 
moneys. The information was in sixteen counts, a part 
of. which charging the defendaut with embezzlement of 
certain moneys of the city of Omaha, and the remaining 
counts were for the embezzlement of certain moneys be- 
longing to the school district of the city of Omaha. A 
motion to quash the information was made, which was 
overruled by the court. <A plea in abatement was filed, 
to which the county attorney interposed a demurrer, 
which was overruled as to the ninth ground of the plea 
and sustained as to the other seventeen grounds therein 
set forth. The state replied to the ninth paragraph of 
the plea in abatement, and the accused demanded a jury 
trial upon said paragraph of his plea, which was denied; 
and upon a trial to the court, it overruled the plea in 
abatement. The defendant demurred to the several 
counts. of the information, which the court promptly over- 
ruled, and the accused, when called upon to plead to the 
information, having stood mute, the court entered a plea 
of not guilty for him. The county attorney, by leave of 
court, entered a nolle prosequi as to the fifth and tenth 
counts of the information, and upon the trial the accused 
was found guilty as charged in the fourth, ninth, and 
eleventh counts, but was acquitted as to all the others 
upon which he was tried. From the denying of his 
‘motion for a new trial, the defendant has brought this 
writ of error. 
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While we are confronted with a record of over 1,000 
pages, and a petition in error containing 279 assignments, 
the questions to be determined are not numerous, since 
most of the assignments are not discussed in the brief 
of defendant below. The familiar rule that assignments 
not relied on the briefs are deemed waived will be ad- 
hered to in this case. 

The first contention of counsel for the accused, and 
which was raised by the motion to quash the information, 
plea in abatement, and by demurrer, is that there is no 
authority in this state for the prosecutions of crimes by 
information. The power of the legislature to provide by 
appropriate enactment for the trial of criminal cases 
in the district court upon informations filed by the public 
prosecutor, or county attorney, instead of indictments, is 
not and doubtless could not be successfully questioned, 
in view of section 10, article 1 of the state constitution, 
which declares, inter alia, “that the legislature may by 
law provide for holding persons to answer for criminal 
offenses on information of a public prosecutor; and may 
by law abolish, limit, change, amend, or otherwise regu- 
late the grand jury system.” Certainly the language 
quoted is broad enough to justify the law-making body 
to provide for prosecution of offenses by information 
alone. The argument of the prisoner’s counsel is that 
the legislature of this state has not, as yet, so enacted, 
at least by express, plain, and unequivocal language. In 
1885 a law was passed, which received executive ap- 
proval, entitled, “An act to provide for prosecuting 
offenses on information and to dispense with the calling 
of grand juries except by order of the district judges.” 
(Criminal Code, ch. 54.) If said act has not by plain 
and apt words made suitable provision for the prosecu- 
tions of offenses against the penal laws of the state by 
information, clearly it is not the fault of the title of the 
law to which reference has just been had. Language 
which would have more definitely or appropriately desig- 
nated such a purpose could not easily have been chosen. 
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But it is argued that there is nothing in the title to in- 
dicate that the law was intended to provide for the prose- 
cution of felonies by information. This position is not 
tenable. The title indicates a purpose to provide for the 
“prosecution of offenses on information,” and the word 
offenses in the sense it is used embraces all infractions 
of the Criminal Code of the grade of felonies. In Miller 
v. State, 29 Neb., 437, it was held that a prosecution for 
murder nay be by information. The object indicated by 
the title to the act under consideration is clearly enough 
expressed in the body of the law, as an examination of 
its several provisions will disclose. The first section 
(sec. 578, ch. 54) provides: “That the several courts of this 
state shall possess and may exercise the same power and 
jurisdiction to hear, try, and determine prosecutions upon 
information, for crimes, misdemeanors, and ‘offenses, to 
issue writs and process, and do all other acts therein, as 
they possess and may exercise in cases of like prosecu- 
tions upon indictments.” By this the same jurisdiction 
was conferred upon the courts to hear, try, and determine 
prosecutions for crimes, misdemeanors, and offenses upon 
information as theretofore existed and had been exer- 
cised in like prosecutions upon indictments found by a 
grand jury.. The subsequent sections of the act, in con- 
nection with the one quoted above, not only give author- 
ity for the prosecution by infermation, but point out the 
procedure as well. Section 2 requires all informations 
to be filed in term time in the court having jurisdiction 
of the particular offense by the prosecuting attorney of 
the proper county, provides that he shall subscribe his 
name thereto and indorse thereon the names of wit- 
nesses. The next section provides for the verifications 
of all informations, and for joining of different offenses 
and different degrees of the same offense in one informa- 
tion in like manner as could be joined in one indictment. 
The sixth section empowers the court to direct the prose- 
cuting attorney to file the proper-information in certain 
instances. We do not entertain the shadow of a doubt 
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that the statute in question is ample to authorize a 
county attorney to file informations for felonies in proper 
cases, and to prosecute the accused thereunder. (Stale 
v. Miller, 43 Neb., 860; Korth v. State, 46 Neb., 631.) The 
trial of the accused upon the information of the county 
attorney did not contravene section 3, article 1, of the 
constitution, which declares that “No person shall be 
deprived of life, liberty, or property without due process 
of law,” since under and in pursuance of section 10 of the 
same article the legislature has authorized prosecution of 
offenses by information. 

The ninth paragraph of the defendant’s plea in abate- 
ment alleged that he had not had a preliminary examina- 
tion touching the offenses charged in the information, 
and that he had not waived the same. To this averment 
the state replied, admitting that the defendant did not 
have a preliminary examination, denying each and every 
other allegation in said paragraph of the plea, and aver- 
ring that the accused waived his right to a preliminary 
examination. The defendant demanded a trial by jury 
upon the issue tendered by the ninth paragraph of the 
plea in abatement, which was overruled, and the trial 
court found that the defendant had waived a preliminary 
examination before the examining magistrate, and ac- 
cordingly overruled said paragraph of the plea in abate- 
mezt. The denial of a trial by jury to determine whether 
the right toa preliminary examination had been waived 
by the prisoner is assigned for error. Conceding, for the 
purposes of this case, that the accused was entitled to 
have this question passed upon by a jury, yet the refusal 
of his request did not work a reversal of the judgment 
of conviction. Doubtless he could have waived the call- 
ing of a jury to pass upon that proposition had he so 
desired, since the statute does not specify how it shall. be 
determined. It follows that the denial of a jury trial 
upon the issue in question was unimportant, as the de- 
fendant was in no manner prejudiced thereby. Suppose 
the uncontradicted testimony before the trial court had 
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shown that a preliminary examination upon the crimes 
charged in the information has been waived by the de- 
fendant, he would not have been injuriously affected by 
the refusal of a jury to pass upon that portion of his plea, 
for had one been called the verdict must necessarily have 
been the same as the finding of the court. Error cannot 
be presumed, but must appear affirmatively to justify a 
reversal of a cause. The testimony adduced relating to 
the plea in abatement was not brought into the record 
by a bill of exceptions, nor is the transcript of the pro- 
ceedings in the magistrate’s court before us, therefore we 
are unable to determine whether the court below erred 
in denying tie accused a trial of his plea in abatement 
by ajury. The issue of fact joined on this plea in abate- 
ment, involving as it did the question of a record in the 
case at bar, could be properly determined by the court 
without the intervention of a jury. This view is not in 
conflict with Arnold v. State, 38 Neb., 752, and Smith v. 
State, 42 Neb., 356, in which cases it was ruled that the 
trial of an issue of fact tendered by a plea in bar can only 
be tried by a jury. Those cases lack analogy. They 
were predicated upon section 449 of the Criminal Code, 
relating to pleas in bar, which in express language re- 
quires the issues raised by such pleas to be determined 
by a jury. The provision of said section is mandatory, 
and the right thereby accorded the prisoner cannot be 
waived by him, while the statute and constitution alike 
are wholly silent as regards the trial of an issue of fact 
joined upon a plea in abatement. 

_Error is predicated upon the refusal of the trial court 
to sustain the defendant’s motion to quash the several 
counts of the information. Itis insisted that each count, 
except the last one, is bad because it did not conclude 
with the words “against the peace and dignity of the 
state of Nebraska.” The rule sanctioned by long usage 
has been to conclude cach count of an indictment or in- 
formation with the words above quoted, but we have in 
this state no constitution or statute requiring it. Insome 
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of the states, under a constitutional provision defining 
what an indictment shall contain, indictments have been 
held defective which omitted the usual formal conclud- 
ing words. In the language of Clark, J., in considering 
the same question in Slate v. Kirkman, 104 N. Car., 911: 
“The conclusion ‘against the peace and dignity of the 
king,’ was held in England to be necessary in all indict- 
ments. No reason was assigned for it except that it had 
been customary. It furnished no light to the defendant, 
and its employment was not required by any statute. As 
every criminal offense is, in its nature, ‘against the peace’ 
its use is tautology, and, doubtless, originated in the 
rhetorical flourish of some ancient and forgotten 
pleader.” By section 412 of our Criminal Code it is pro- 
vided: “No indictment shall be deemed invalid, nor shall 
the trial, judgment, or other proceedings be stayed, ar- 
rested, or in any manner affected: First—By the omis- 
sion of the words ‘with force and arms,’ or any words of 
similar import; or, Second—By omitting to charge any 
offense to have been contrary to a statute or statutes; or, 
Third—For the omission of the words, ‘as appears by the 
record,’ nor for omitting to state the time at which the 
offense was committed, in any case where time is not of 
the essence of the offense; nor for stating the time im- 
perfectly; nor for want of a statement of the value or 
price of any matter or thing, or the amount of damages, 
or injury, in any case where the value or price, or the 
amount of damages, or injury, is not of the essence of 
the offense; nor for the want of an allegation of the time 
or place of any material fact, when the time and place 
have once been stated in the indictment; nor that dates 
and numbers are represented by figures; nor for an omis- 
sion to allege that the grand jurors were impaneled, 
sworn, or charged; nor for any surplusage or repugnant 
allegation when there is sufficient matter alleged to in- 
dicate the crime or person charged; nor for want of the 

averment of any matter not necessary to be proved; nor 
' for any other defect or imperfection which does not tend 
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to the prejudice of the substantial rights of the defend- 
ant upon the merits.” The object of the legislature in 
passing the foregoing was to prevent the administra- 
tion of justice in criminal prosecutions from being 
hampered or impeded by useless technicalities or nice 
refinements. The statute has declared that no indict- 
ment shall be deemed invalid for any defect which 
does not tend to the prejudice of the substantial rights 
of the accused on the merits, nor for the omission “to 
charge any offense to be contrary to a statute or statutes.” 
It is obvious that the omission from the several counts 
of the information of the usual formal conclusions does 
not render them bad. (Sinith v. State, 4 Neb., 277; State 
v. Kirkman, 104 N. Car., 911; Peters v. State, 12 S. EB. Rep. 
[N. Car.], 74; People v. Fowler, 25 Pac. Rep. [Tex.], 1110; 
‘Alexander v. State, 11 8S. W. Rep. [Tex.], 628; Stebbins v. 
State, 20 8. W. Rep. [Tex.], 552.) 

It is argued that the court erred in not sustaining the 
defendant’s challenge for cause to the juror Charles Bent- 
ley. The voir dire examination of Mr. Bentley is in the 
record before us, which discloses that he had an opinion 
as to the guilt or innocence of the defendant, formed 
solely upon mere rumors and the reading of newspaper 
comments upon the crimes; that such opinion was not a 
settled or fixed one, but was conditional upon the truth 
of what he had heard and read; and, notwithstanding 
such opinion, he could render a fair and impartial verdict 
in the case, based solely on the law and the evidence. No 
substantial cause for the challenge of Mr. Bentley existed, 
since the opinion he entertained was not unqualified as 
to the guilt or innocence of the accused. (Basye v. State, 
45 Neb., 261.) We now reiterate what was said in pass- 
ing upon a similar question in that case: “If upon the 
whole examination of the juror it is manifest that the 
opinion formed by him from reading newspaper accounts 
of the alleged crime, or upon rumor, is merely hypotheti- 
cal or conditional on the truth of the rumor or the news- 
paper reports read; ‘that he has no settled opinion as 
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to the guilt or innocence of the accused; and that he 
can render a fair and impartial verdict upon the evidence 
adduced on the trial, under the instructions of the court, 
the juror is competent. * * * Under the statutes, 
the mere fact that a juror has formed an opinion from 
what he has heard or read does not disqualify him from 
acting nor make him incompetent to serve as a juror. It 
is only when the venireman has such a settled opinion, 
or the examination shows such a state of mind as will 
preclude him from returning a true verdict upon the evi- 
dence submitted on the trial, that he is disqualified. In 
other words, he is incompetent if he entertains an un- 
qualified or unconditional opinion on the merits of the 
case, however formed, or an opinion of that fixed charac- 
ter which repels the presumption of innocence of the pris- 
oner. The statute does not by express terms, nor by fair 
implication, disqualify one from serving as a juror who 
has read newspaper reports of the commission of the 
crime.” 

The errors assigned to the fifteenth and sixteeenth in- 
structions will be considered together, as they present 
the same questions. Instruction 15 reads as follows: 
“You are instructed that if you find from the evidence, 
beyond a reasonable doubt, that the defendant was city 
treasurer of the city of Omaha, and if you further find be- 
yond a reasonable doubt that the said city of Omaha, 
through its proper officer, or through a person authorized 
so to do, made a demand upon the defendant to settle and 
account to the said city of Omaha for funds received by 
the defendant during his term of office as such city treas- 
urer, in the regular course of his business as such officer, 
and if you further find that the defendant neglected and 
refused to make settlement; and if you further find from 
the evidence, beyond a reasonable doubt, that there was 
any money received by the said Henry Bolln, defendant, 
as such city treasurer, such moneys being received in the 
regular course of business while the said Henry Bolln 
was treasurer of the said city of Omaha, and the said 
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money being the property of the said city of Omaha, such 
demand for settlement and such refusal to turn over to 
the person authorized by the city of Omaha to receive 
such money, if you find that the said defendant did re- 
ceive and hold any money, the property of the city of 
Omaha, is prima facie evidence that the defendant did em- 
bezzle such money, as you find beyond a reasonable doubt 
that the defendant did receive for safe keeping, transfer, 
and disbursement of 'the moneys of the said city of 
Omaha, and which he refused and neglected to turn over 
and account for to the said city of Omaha.” The sixteenth 
instruction differs from the above in that the words 
“school district of the city of Omaha” are substituted for 
the words “city of Omaha” in every place they are em- 
ployed in said instruction 15. The criticism offered upon 
said instructions is that under section 124 of the Criminal 
Code the presumption of embezzlement does not arise 
from the failure of a public officer to account or make 
settlement for funds in his hands until the expiration of a 
reasonable time after notice so to do has been given him. 
Said section 124 of the Criminal Code, relating to the em- 
bezzlement of public moneys, inter alia declares that “any 
failure or refusal to pay over the public money, or any 
part thereof, by any officer or other person charged with 
the collection, receipt, transfer, disbursement, or safe- 
keeping of the public money, or any part thereof, whether 
belonging to the state or to any county or precinct, or 
school district, or organized city or incorporated village 
in this state, or any other public money whatever; or 
any failure to account to, or to make settlement within 
a reasonable time after notice so to do, with any proper 
and legal authority of the official accounts of such officer 
or person, shall be held and taken as prima facie evidence 
of such embezzlement. And the refusal of any such 
officer or person, whether in or out of office, to pay any 
draft, order, or warrant which may be drawn upon him, 
by the proper officer, for any public money in his hands, 
no matter in what capacity the same may have been re- 
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ceived or may be held by him, or any refusal, by any 
person or public officer named in this act, to pay over to 
his successor any public moneys, or securities promptly, 
on the legal requirement of any authorized officer of the 
state or county, shall be taken on the trial of any indict- 
ment against such officer or person for embezzlement, as 
prima facie evidence of such embezzlement.” By the fore- 
going the legislature has made either the failure of any 
public officer to account to, or make settlement with, the 
proper legal authority of his official accounts within a 
reasonable time after notice so to do, or any refusal of 
a public officer to promptly pay over to his successor any 
public moneys or securities on the legal requirement of 
any authorized officer, prima facie evidence of embezzle- 
ment. Both of the instructions under consideration 
omitted to state that a reasonable time must elapse after 
notice for settlement and accounting has been received 
by an officer before the law will raise therefrom any pre- 
sumption of embezzlement. Jor this omission a reversal 
is asked. In the light of the facts before us, we think it 
should be denied. The record discloses that the defend- 
ant was the treasurer of the city of Omaha and ew officio 
treasurer of the school district of said city for two terms. 
Early in July, 1895, he resigned his office, and J. H. Du- 
mont was appointed to fill the remainder of the official 
term, which expired in January following. A. G. lid- 
wards was the duly elected and qualified successor of the 
latter. The defendant, on July 11, 1895, accounted to 
and paid over to Dumont, his successor, for $221,705.69, 
which was only a portion of the funds in his hands be- 
longing to the city of Omaha and the school district of 
said city, and he had not at the time of the trial in the 
court below on May 9, 1896, accounted for or paid over 
to the proper officer the residue of the public moneys re- 
ceived by him. On the 30th day of January, 1896, A. G. 
Edwards, the then treasurer of the city of Omaha and 
ex officio treasurer of said school district, for and on be- 
half of said city, as well as said school district, and in 
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pursuance of instructions from proper officers, made a 
written demand upon the defendant that he pay to said 
Edwards all moneys received by the defendant by virtue 
of his office from whatever source belonging to the city 
of Omaha and said school district, respectively. To this 
request and demand the defendant did not comply, but 
replied: “I cannot pay you, Mr. Edwards.” No request 
for further time in which to account and make payment 
was ever suggested by the accused; but his refusal to 
make settlement and payment was unequivocal. The in- 
formation under which the trial was had was not filed 
until April 2, 1896. In view of the facts detailed, and | 
the further fact that the defendant had deposited moneys 
of the city and school district respectively in certain 
banking institutions, and had paid out several thousand 
dollars of the public funds without warrants or vouchers 
therefor, the defendant was not prejudiced by the giving 
of the instructions assailed. More than a prima facie case 
of embezzlement was made out by the uncontradicted 
evidence adduced on the trial. The statute requires a 
public officer to pay over to his successor all public funds 
unaccounted for to his successor promptly upon legal 
demand being made upon him therefor. 

The next contention is that the verdict is not warranted 
by the evidence. The fourth and ninth counts of the 
information upon which the defendant was convicted 
charge the embezzlement of the sums of $2,500 and $3,000, 
respectively, belonging to the school district of the city 
of Omaha. It developed on the trial that the defendant 
had on deposit with the Omaha Loan & Trust Company 
Savings Bank about $10,000 of the funds belonging to 
the school district of Omaha, and of which amount he 
withdrew from said bank on July 28, 1893, the sum of 
$2,000. This he received in cash, and the evidence on be- 
half of the state tends to show that he never charged 
himself therewith, nor accounted therefor, or for any 
part thereof, to the school district. The moneys came 
into his hands as their proper custodian, and he had 

42 
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_wholly failed and refused to account for or pay the same 
over to his successor upon demand. ‘To establish em- 
bezzlement it did not devolve upon the state to show how 
or where the moneys were converted by the defendant 
to his own use. The proof adduced by the state in sup- 
port of the ninth count is fully as convincing, and is 
ample to sustain the averments of said count. The state, 
by uncontradicted testimony, traced the $3,000 of the 
school money therein mentioned into the hands of the 
defendant, and he failed and refused to account for the 
same in any manner whatever. 

The other count upon which there was a conviction, the 
eleventh, charges the defendant with the embezzlement of 
$100,000 of the moneys of the city of Omaha. The short- 
age of the defendant for both terms of city treasurer was 
proven by the state to be $115,188.66. This is conceded 
in the brief filed by his counsel, although in argument 
at the bar it was insisted that the larger portion of this 
amount was made up by charging the defendant twice 
with the sum,realized from one sale of city bonds. An 
analysis of the evidence fully refutes this contention, and 
establishes that the defalcation of the defendant on ac- 
count of city funds alone for both terms was over $100,- 
000. The point is made that a portion of the above short- 
age in the city funds occurred during the defendant’s first 
term of office, and more than three years prior to the 
filing of the information against him. This feature of 
the case was passed upon by the jury adversely to the 
defendant under instruction eleven, given by the court 
on its own motion, which in clear and explicit language 
submitted to them that question for consideration. ‘he 
evidence shows that the embezzlement in the case at 
bar consisted of a continuous series of acts, committed 
at different times, but with a common purpose, and hence 
constitute a single offense. (State v. Reinhart, 38 Pac. 
Rep. [Ore.], 822; Brown v. State, 18 O. St., 496; Jackson 
v. State, 76 Ga., 551; Ker v. State, 110 Ill., 627; Gravatt 
v. State, 25 O. St., 162; Campbell v. State, 35 O. St., 70.) 
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Moreover, the evidence is ample to establish that over 
$100,000 of the funds of the city of Omaha were embez- 
zled by the defendant within three years prior to the 
commencement of this prosecution. 

There was no error in refusing to admit in evidence the 
communications of Theodore Olsen, comptroller, to the 
city council, since they did not tend to show that the de- 
fendant was not guilty of embezzlement. 

When the defendant turned over his office to his suc 
cessor, Mr. Dumont, there was in the cash drawer, car- 
ried as cash, slips and memorandum checks, aggregating 
about $24,000, representing that amount of public funds 
which be had paid oui to, and which were, carried as 
charges against, various persons, mostly city employes, 
aud contractors with the city. The defendant offered 
to show that it had been the custom of the various city 
treasurers who had preceded the defendant in office to 
so pay out city funds. The offer was rejected, and such 
ruling is assigned as error. The fact, if it be a fact, that 
the money represented by said slips and checks in the 
cash drawer was paid out in pursuance of a custom with 
the knowledge of tle city authorities did not make the 
transaction in question lawful. The disbursement of 
public funds in that manner was in violation of law, a 
practice in the highest degree reprehensible and consti- 
tuted embezzlement, notwithstanding the transaction 
was openly done with the knowledge of the entire city 
government, and inight be sanctioned by a custom or 
usage as old as the Mosaic Law. 

Finally, it is argued that the defendant was not pres- 
ent in court when the jury returned their verdict. It is 
true the record does not affirmatively disclose that the 
prisoner was present at the time the verdict was received, 
nor does it appear he was not so present. The journal 
entry, however, does recite that Mr. Bolln was in court 
with his counsel when the jury were instructed, which’ 
was the same day the verdict was returned. His pres- 
ence at the trial having been once shown by the record, 
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the presumption will be indulged that it continued until 
the end unless the contrary appears. (olden v. State, 
13 Neb., 328; Dodge v. People, 4 Neb., 220.) 

We have with much care examined the voluminous 
record in this case, and have given every proposition 
argued in the brief for reversal careful consideration, 
and the conclusion is irresistible that the defendant has 
been accorded a fair and impartial trial, and no error 
which could have prejudiced his substantial rights hav 
ing been committed, a judgment of affirmance will be en- 


tered. 
AFFIRMED. 


MISSOURI PACIFIC RAILWAY COMPANY V. THOMAS K, 
BRADLEY, ADMINISTRATOR. 


Firrp May 18,1897. No. 7148. 


1. Administrators: APPOINTMENT: JURISDICTION oF CouNTY CouURT. 
Where a resident of another state dies intestate, an administrator 
may be appointed by the county court of any county in this state 
in which there shall be an estate to be administered, irrespective 
of the value of such estate. 


The county court of a county wherein a non- 
resident of the state is killed may appoint an administrator to 
prosecute a statutory action for the injury causing the death of 
the decedent, though the latter left no property in this state. 


: REvocATION oF Lerrers. The fact that one has been sued 
by an administrator will not authorize such person to petition to 
the county court for a revocation of the letters of administration. 


The acts of an administrator de facto are binding between 
the estate and innocent third persons, although his appointment 
be erroneous and voidable. 


TeRROR from the district court of Otoe county. Tried 
below before CHAPMAN, J. Affirmed. 


ii. F..Warren, OC. W. Seymour, James W. Orr, and B. P. 
Waggener, for plaintiff in error. 
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John C. Watson, Wash Adams, and Numa F. Hettman, 
contra. 


NORVAL, J. 


On the 9th day of January, 1894, a petition was pre- 
sented to the county court of Otoe county for the appoint- 
ment of an administrator of the estate of Charles L. 
Myers, deceased, alleging, inter alia, that Myers, a resi- 
dent of Jackson county, Missouri, died intestate in Otoe 
county, this state, on the 22d day of April, 1892, leaving 
an estate to be administered, consisting of personal prop- 
erty situated and having its situs in said county of Otoe. 
The prayer of the petition was granted, and Thomas K. 
Bradley was appointed administrator, who duly qualified 
as such. Afterwards, on January 30, 1894, the Missouri 
Pacific Railway Company filed a petition in said county 
court, setting forth that Bradley, as administrator of the 
estate of said Myers, deceased, had instituted an action 
against it in the district court of Otoe county to recover 
damages resulting from the death of Myers, alleged to 
have been caused by the negligence of the railroad com- 
pany; that the appointment of Bradley was fraudulent 
and collusive, and made for the sole purpose of prosecut- 
ing said action; that at the date of the death of Myers 
he was a resident of the state of Missouri, and left no 
estate to be administered in the state of Nebraska, and 
praying that the letters of-administration granted to 
Bradley might be revoked and set aside. A citation was 
thereupon issued by the county court to Bradley, fixing 
the date for him to show cause why his appointment as 
administrator of said estate should not be revoked and 
annulled, which was duly served. An answer was filed 
by the administrator denying the allegations contained 
in the petition of the railroad company, and alleging that 
it has no interest in the estate of said Myers, as creditor, 
heir, or distributee of said estate, and that said corpora- 
tion has no right or authority to file said petition or to 
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be heard to raise objections to the appointment of said 
administrator. Upon the hearing, on April 2, 1894, the 
county court refused to revoke and cancel the letters of 
administration, finding specially that Myers died in- 
testate in Otoe county; that he resided in Jackson 
county, Missouri, at the time of his death; that he left as 
his estate “$4 in money and a pocket-book found upon 
his person at the time of his death, which said $4 and 
purse were sent to the widow of deceased at Kansas City, 
Missouri, at once; that said money in cash and the said 
purse were returned to said county of Otoe after the 
commencement of this proceeding, and came into the 
hands of the administrator on the 2d day of April, 1894; 
a claim for $25 for money he had on his person at the 
time he left home. and a claim to right of action for 
damages against the Missouri Pacific Railway Company 
for injuries occasioning the death of the said Charles L. 
Myers.” The railroad company excepted, and prosecuted 
error to the district court, where the decision of the 
county court was affirmed. The record has been brought 
to this court for review. 

It is argued that the grant of letters of administration 
to Thomas K. Bradley upon the estate of Charles L. 
Myers, deceased, by the county court. of Otoe county, was 
coram non judice, because said Myers at the time of his 
death was a resident of Missouri, and left no estate to 
be administered in Nebraska. Section 177, chapter 23, 
Compiled Statutes, 1895, declares: “When any persou 
shall die intestate, being an inhabitant of this state, let- 
ters of administration of his estate shall be granted by 
the probate court of the county of which he was an in- 
habitant or resident at the time of his death. If such 
deceased person, at the time of death, resided in any 
other territory, state, or county, leaving estate to be ad- 
ministered in this state, administration thereof shall be 
granted by the probate court of any county in which there 
shall be estate to be administered; and the administra- 
tion first legally granted shall extend to all the estate of 
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the deceased in this state, and shall exclude the jurisdic- 
tion of the probate court of every other county.” There 
is no claim that Myers was a resident or inhabitant of 
this state at the time of his death, so the letters of admin- 
istration issued to Bradley are invalid unless the de- 
cedent left an estate to be administered in Otoe county. 
That Myers died in that county and was then a resident 
of the state of Missouri is undisputed; but it is asserted 
that he left no estate in Otoe county sufficient to confer 
jurisdiction upon the county court of that county to grant 
administration. The county court found that Myers left 
in said county, as his estate, a pocket-book, $4, a claim 
for $25 for money, and the right of action against the 
railroad company for injuries causing his death. These 
constituted an estate to be administered. It is true, ex- 
clusive of the claim against the company, they were not 
of great value, but that is wholly an immaterial consid- 
eration, so far as the question of jurisdiction is concerned. 
The statute has not fixed any limitation upon the value 
of the estate to be administered, and’ the courts have no 
right to do so. The jurisdiction of the county court to 
grant administration is not determined by the value of 
the estate. (Schouler, Executors and Administrators, 
secs. 24,93; 19 Am. & Eng. Ency. Law, 166; Welch v. New 
York C. R. Co., 53 N. Y., 610;- Wheeler v. St. Joseph & W. 
R. Co., 31 Kan., 640; Union P. R. Co. v. Dunden, 37 Kan., 
1; City of Horton v. Tronpeter, 53 Kan., 150.) In the last 
case the deceased owned property of ‘the value of $2.25 
at the time of his death, and it was held the estate was 
sufficient to authorize the granting of letters of adminis- 
tration. Authority is conferred to administer upon the 
estates of the poor and rich alike. The statute has made 
no distinction in that regard. 

The argument that jurisdiction was lost by the send- 
ing of the pocket-book and the $4 to the widow in Kansas 
City, Missouri, prior to the filing of the petition for ad- 
ministration in the county court of Otoe county is 
without merit. Myers’ property vested in the adminis- 
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trator when appointed by relation from the death of de- 
cedent. (Bullock v. Rogers, 16 Vt., 294; Valentine v. Jack- 
son, 9 Wend. [N. Y.], 802; McMillan v. Wacker, 57 Mo. 
App., 220; Adey v. Adey, 58 Mo. App., 408; 1 Woerner, 
American Law of Administration, sec. 173.) An estate 
was left in Otoe county to be administered, and the send- 
ing of a part or all of the personal property out of the 
county could not divest the court of jurisdiction to issue 
letters of administration. The widow had no right to 
the pocket-book and money, as they did not belong to 
her. The fact that they were forwarded to her, presuma- 
bly for safe-keeping, is entirely immaterial and did not 
affect the jurisdiction of the county court. The authority 
of the county court did not rest alone upon the few arti- 
cles of personal property already mentioned which tle 
deceased had upon his person when he died, since the 
cause of action against the railroad corporation was suf- 
_ ficient estate to justify the appointment of an adminis- 
trator, had there been no other estate to be administered. 
The decisions in the other states upon the question are 
conflicting, but the decided weight of the authority sus- 
tains the doctrine that the cause of action, under Lord 
Campbell’s Act, is an estate sufficient to grant adminis- 
tration thereon. This court so held in Jfissouri P. R. Co. 
v. Lewis, 24 Neb., 848. In that case Joseph B. Lewis died 
in the state of Kansas, from injuries inflicted there by 
the railroad company. The sole assets of the estate con- 
sisted of the claim against the company. Letters of ad- 
ministration were granted by the county court of Wash- 
ington county, Nebraska, to the widow, who instituted 
suit against the company for the death of her husband. 
The jurisdiction of the county court was sustained, and 
we think properly so, in the light of chapter 21, Compiled 
Statutes, which reads as follows: 

“Section 1. That whenever the death of a person shall 
be caused by the wrongful act, neglect, or default, and 
the act, neglect, or default is such as would if death had 
not ensued, have entitled the party injured to maintain 
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an action and recover damages in respect thereof, then, 
and in every such case, the person who, or company or 
corporation which, would have been liable if death had 
not ensued shall be liable to an action for damages, not- 
withstanding the death of the person injured, and al- 
though the death shall have been caused under such cir- 
cumstances as amount in law to a felony. 

“Sec. 2. That every such action shall be brought by and 
in the names of the personal representatives of such de- 
ceased person, and the amount recovered in every such 
action shall be for the exclusive benefit of the widow and 
next of kin of such deceased person, and shall be dis- 
tributed to such widow aud next of kin in the proportion 
provided by law in relation to the distribution of per- 
sonal property left by persons dying intestate,” ete. 

Under these provisions the right of action against the 
railroad company for causing the death of Myers con- 
stituted an estate within the meaning of section 177, 
chapter 28, Compiled Statutes. In the language of 
Montgomery, J., in Findley v. Chicago & G. T. R. Co., 64 
N. W. Rep. [Mich.], 732, “it could not have been con- 
templated by the legislature that the right to bring this 
action could be made to depend upon the question of 
whether the deceased left other property. We think it 
was clearly the purpose to treat this right of action as 
assets for distribution, and we hold, in accordance with 
the weight of the authority, that they are such assets 
within the meaning of section 5848.” In the case from 
which the foregoing excerpt was taken it appears that 
Myrtle Findlay, an inhabitant of the city of Hamilton, 
in the county of Wentworth, Ontario, was killed in a 
railroad accident upon the Chicago & Grand Trunk Rail- 
way, near Battle Creek, Michigan. An administrator of 
her estate was appointed by the probate court of Wayne 
county, in that state. It was urged that the letters of 
administration were granted without jurisdiction,—the 
right of action given an administrator by Lord Camp- 
bell’s Act did not constitute assets of the estate of a non- 
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resident of Michigan killed within the state sufficient 
to grant administration thereon by the probate court of 
that state under a statute relative to the administration 
of estates of deceased persons identical with our section 
177 quoted above. The supreme court of Michigan held 
letters of administration were properly granted. To the 
same effect are Merkle v. Bennington, 68 Mich., 33; Har'- 
ford & N. ff, R. Co. v. Anderson, 36 Conn., 218; Morris v. 
Chicago, R. I. & P. R. Co., 65 1a., 727; Pinney v. UcGregory, 
102 Mass., 186; Griswold v. Griswold, 20 So. Rep. [Ala.], 
437; Lang v. Houston Street R. Co., 75 Hun [N. Y.], 151; 
Goltra v. People, 53 Ill., 224, 

Hutchins v. St. Paul, M. d M. R. Co., 44 Minn., 5, was an 
action by the administrator of William F. Fergusen to 
recover damages for the death of plaintiff’s intestate, 
caused by the alleged negligence of defendant. De- 
ceased was not an inhabitant of Minnesota at the time 
of his death and left no property therein, yet letters of 
administration were granted by the probate court of Hen- 
nepin county, Minnesota, in which the deceased received 
his injuries of which he there died. The jurisdiction of 
the prebate court to direct administration was assailed 
on the same ground as urged in the case at bar. The court 
overruled the contention, saying: “It is true that, strictly 
speaking, the cause of action did not belong to the de- 
ceased in bis lifetime, but only accrued at his death; also, 
that, when realized on, the proceeds form no part of his 
general estate, but belong to his next of kin. But the 
narrow and literal construction contended for by the ap- 
pellant would often prevent the enforcement of the cause 
of action at all, because of the impossibility of securiny: 
a personal representative of the deceased to maintain it. 
Administration is a proceeding in rem, the res being the 
estate of the deceased; and we apprehend that, whether 
the deceased is a resident or a non-resident, the existence 
of assets is essential to administration, for it is the estate, 
and not the expired breath, of the deceased upon which 
administration operates. Hence it would seem to follow, 
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from the appellant’s logic, that if the deceased left no 
assets, strictly so called, no administration could ever 
be had, and consequently the statutory right of action 
for the benefit of the next of kin could never be enforced. 
This right of action is given in case of the death of any 
person, whether a resident of the state, or only temporar- 
ily sojourning in it at the time of his receiving the in- 
juries causing his death. ‘The law will not allow it to be 
defeated for want of a party to maintain it. The fact 
that the statute gives such a right of action to the per- 
sonal representative, and to him alone, implies the right 
to appoint, if necessary, an administrator to enforce it, 
and administer the proceeds in accordance with the 
statute.” 

The first paragraph of the syllabus in Brown’s Admin- 
istrator v. Louisville & N. Rk. Co., 30 8S. W. Rep. [Ky.], 639, 
reads thus: “The court of the county wherein a non-resi- 
dent is killed by the negligence of a railroad company 
may appoint an administrator to sue the company, though 
the deceased leaves no property in the state other than 
such right of action.” The contrary doctrine is sustained 
by Perry v. St. Joseph & W. R. Co., 29 Kan., 420, and . 
Jeffersonville R. Co. v. Swayne, 26 Ind., 477; but the 
weight of the adjudications is in favor of the right to 
have an administrator appointed for the sole purpose 
of prosecuting an action arising under Lord Campbell’s 
Act, even though there exist no other necessity for 
such an appointment, and the deceased was not domi- 
ciled in this state and left no property therein, and 
that the county court of the county where the injury was 
received and the deceased died may properly entertain 
such jurisdiction. The fact that our statute authorizes 
a foreign administrator to maintain an action in this 
state has no bearing upon the question. The legislature 
has conferred power upon county courts to grant admin- 
istration in case of non-resident decedents where any 
estate is left in this state to be administered, and such 
power is not affected by the fact a foreign administrator 
may maintain an action in our courts, 
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The decisions of the county and district courts are right, 
for the reason that the railroad company possessed no 
such interest as to authorize it to move to set aside the 
appointment of the administrator. The corporation is 
not a creditor of the deceased, nor is it in any manner 
interested in preserving the assets, or in the settlement 
of the estate of Myers. The company is a mere debtor of 
the estate, and has been sued by the administrator for 
the recovery of money, but that gives no right to it to 
petition for the removal of the administrator. (Penni- 
man v. French, 2 Mass., 140; Scan v. Piequct, 8 Pick. 
[Mass.], 443; Labar v. Nichols, 23 Mich., 310; White ov. 
Spaulding, 50 Mich., 22; Augusta & 8S. IR. Co. v. Peacock, 
56 Ga., 146; Chicago, B. & Q. R. Co, v. Gould, 64 Ta., 343.) 
In the Jast case an administrator of Melville Madden, 
deceased, sued the railroad company to recover for the 
death of plaintiff's intestate. Thereupon the corporation 
filed a petition for the revocation of the appointment of 
administrator, setting up that he had been sued at law by 
the administrator to recover $20,000 alleged to be due 
the estate; and that the appointment was illegal on the 
account of the administrator’s non-residence. The su- 
preme court held that the railroad company did not have 
such an interest in the estate as to authorize it to move 
for the revocation of the appointment of the adminis- 
trator, saying: “The plaintiff has an interest to defeat the 
claim which the estate holds against it. This interest 
promps it to resist the claim, and if it is successful, it will 
destroy what is now regarded as defendant’s property. 
Itis absurd to say that plaintiff is interested in the estate 
in any other way than as a litigant is interested to defeat 
the claim of his adversary. Its interest is of the charac- 
ter of that which an enemy feels who seeks the destruc- 
tion of his foe.” 

The only case conflicting with the above which has 
come under the observation of the writer is Jeffersonville 
Rt. Co. v. Swayne, 26 Ind., 477. The opinion therein does 
not contain a single well founded reason for support 
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of the right of the railroad company to question the 
legality of the act of the court granting letters of ad- 
ministration. The company, as a debtor merely to the 
estate, had no such interest as entitled it to resist the 
appointment of the administrator in the county court 
in the first instance, or to authorize the prosecution of 
an appeal from such appointment to the district court. 
(2 Woerner, American Law of Administration, see. 544; 
Swan v. Picquet, 3 Pick. [Mass.], 443; Drexel v. Berney, 1 
Dem. [N. Y.], 683; Croswell, Executors & Administrators, 
257.) The bringing of the action against the company 
for damages gave it no interest in the estate. Its only 
interest is against the estate. 

This and other courts have held that the appointment 
of an administrator cannot be assailed in a collateral 
proceeding, where the record of appointment does not 
disclose a want of jurisdiction. (Missouri P. R. Co. »v. 
Lewis, 24 Neb., 848; state of Moore v. Moore, 33 Neb., 
509.) It does not follow, however, that merely because 
one has been sued by an administrator he may be heard 
in a direct proceeding in the county court to revoke the 
appointment because the facts set up in the application - 
on which the letters were granted were untrue. Where 
the want of authority to make the appointment is dis- 
closed by the record the validity of the letters of adminis- 
tration may be questioned collaterally. But if such let- 
ters are issued on the estate of a deceased person by a 
court of competent jurisdiction upon a petition containing 
proper allegations, and the requisite notice has been 
given, they cannot be collaterally attacked, but are bind- 
ing until reversed, vacated, or revoked in a proper proceed- 
ing. The appointment of Mr. Bradley as administrator 
was in every respect regular as disclosed by the record, 
and therefore his letters, until revoked, were sufficient to 
protect innocent persons acting upon the faith of them. 
A payment to him would bind the estate and discharge 
the debtor. So a judgment recovered by such adminis- 
trator against this railroad compauy would be a bar to a 
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suit for the same cause of action brought against it by an- 
other administrator of the same estate. (Roderigas v. 
Hast River Savings Institution, 63 N. Y., 460; Chicago, B. 
& Q. R. Co. v. Gould, 64 Ia., 343; Compiled Statutes, ch. 23, 
sec. 193.) Adams, J., in delivering the opinion of the 
court in the last case, says: “It is shown by the petition 
that plaintiff insists that if judgment should be rendered 
against it in favor of defendant as administrator it could 
not safely pay the judgment; the thought being that the 
claim of the estate would not thereby be discharged. 
Plaintiff, it seems, does not regard the appointment of 
defendant as vuid, but voidable only, in that it does not 
treat his acts as mere nullities, but-seeks to have his 
appointment revoked. If the order of the court in mak- 
ing the appointment was erroncous, and therefore merely 
voidable, all acts of the administrator, until his appoint- 
ment be set aside, will be valid. Hence, payment to him 
before his removal would bind the estate. While acting 
as such he is regarded ag the administrator de fucto, and 
his acts are binding between the estate and persons who 
deal with him in good faith. (futual Benefit Life Ins. Co. 
v. Tisdale, 91 U.S., 238; Cocke v. Halscy, 16 Pet. [U. 8.], 71; 
Shephard v. Rhodcs, 60 TL, 801; Aforelund v. Lawrence, 23 
Minn., 84; Belden v. Mecker, 47 N. Y., 307; Hmery v. ITil- 
drcth, 2 Gray [Mass.], 228; Irwin v. Bunk, 388 Upper Can. 
Q. B., 875.)’ The majority of the cases are in harmony 
with the foregoing views, although a different rule has 
been adopted in Jeffersonville R. Co. v. Swayne, 26 Ind., 477, 
and McChord v. Fisher’s Heirs, 13 B. Mon. [Iy.], 193. 

It is also insisted, because the statute authorizes an 
appeal in all matters of probate jurisdiction “from any 
final order, judgment, or decree of the county court to 
the district court by any person * * * who may be 
affected thereby,” that the railroad company had the 
right to move to vacate the appointment of the adminis- 
trator. The fallacy of this argument consists in the 
erroneous assumption that the railroad company was 
affected by the order granting letters of administration. 
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The right to appeal from the decision of the county court 
in probate matters is vested alone in persons against 
whom an order, judgment, or decree is made, or who may 
be thereby affected or aggrieved. One is aggrieved or 
affected by a decision of such court alone when it oper- 
ates upon his property or bears directly upon his inter- 
est. (2 Woerner, American Law of Administration, sec. 
544; Deerings v. Adams, 34 Me., 41; Bryant v. Allen, 6 N. 
T., 116; Wiggin v. Sweet, 47 Mass., 195; Smith v. Brad- 
strect, 33 Mass., 264.) This railroad company is not 
affected by the order appointing the administrator, and 
it had not sufficient interest to move the revocation of the 
appointment. 

The judgments of the county and district courts are 
right, and they should be 
AFFIRMED. 
HARRISON, J., concurs. 


Irvin®, C., dissenting. 


The first question naturally presented is the right of 
the railway company to maintain the proceeding. We 
have just decided (Bradley v. Missourt P. Rt. Co., 51 Neb., 
653), following prior decisions of this court, that where 
want of jurisdiction does not affirmatively appear from 
the record of the county court, the appointment of an 
administrator may not be collaterally attacked. From 
this it logically follows, and to the writer’s mind it neces- 
sarily follows, that a person sued by one claiming to be 
an administrator may be heard in a direct proceeding 
in the probate court to move to revoke the letters for want 
of jurisdiction to grant them. It certainly seems that a 
defendant in any action must at some time and in some 
manner be permitted to question the capacity of the 
plaintiff to maintain the action against him. To hold 
that he may not do so collaterally in the suit against him 
and to also hold that he may not be heard in a direct pro- 
ceeding for such a purpose, is to deny him all remedy and 
to the extent of that issue all protection of the law. Our 
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statute does not provide in terms who may be heard to 
resist the appointment of an administrator or to move 
to revoke the same; but it does provide that “in all mat- 
ters of probate jurisdiction appeals shall be allowed from 
any final order, judgment or decree of the county court 
to the district court by any person against whom any 
such order, judgment or decree may be made, or who may 
be affected thereby.” (Compiled Statutes, ch. 20, sec. 
42.) Surely one who may appeal not only may, but must, 
as a foundation for the exercise of that right, be heard in 
the court of original jurisdiction to contest the order ap- 
pealed from. Our statute is in this respect broad, and 
is to be distinguished from those which confine opposi- 
tion in such matters to “persons interested in the estate,” 
_or “persons aggrieved by the order.” A person interested 
in the estate is one entitled to or claiming some portion 
thereof. A person aggrieved by an order is in effect a 
person against whom such order has been made. Our 
statute uses the latter Janguage and then extends the 
right to appeal to all persons who may be affected by 
the order. One who has been sued by a person whose 
sole right tomaintain the action is based upon the 
order is certainly in any just sense of the term “affected 
thereby.” The following cases directly sustain the view 
we have indicated: Jeffersonville R. Co. v. Swayne, 26 
Ind., 477; Lstate of Mallory v. Burlington & M. R. R. Co., 53 
Kan., 557; Donaldson v, Lewis, 7 Mo. App., 408. ‘The cases 
cited in support of an opposite view in the opinion of 
Judge NoRvVAL are all readily distinguishable. In Massa- 
chusetts the statute confines the right to be heard to “any 
person aggrieved,” and Penniman v. I'rench, 2 Mass., 140, 
and Swan v. Picquet, 3 Pick. [Mass.], 443, are based en- 
tirely on a construction of that statute. Moreover, in 
Massachusetts the authority of the administrator may be 
collaterally attacked in a suit brought by him, on the 
ground of want of jurisdiction to grant the letters. (Hm- 
cry v. Hildreth, 2 Gray [Mass.],.228; Holyoke v. Haskins, 
9 Pick. [Mass.], 259.) Labar v. Nichols, 23 Mich., 310, was 
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founded and decided upon the same statute as existed 
in Massachusetts, and related to an appeal from the 
allowance of the account of an administrator. There 
was no question of the validity of his appointment. The 
appellant was interested only to the extent of a legacy 
of $10, which the order complained of ordered paid. 
He certainly could not appeal because the order gave 
him all that he claimed. White v. Spaulding, 50 Mich., 
22, was a case where the decedent was domiciled 
in Massachusetts, and administration had been there 
granted. The widow resided in Massachusetts, but asked 
to have an ancillary administration in Michigan revoked. 
The application was not based on any claim of want. of 
authority to grant the letters, and it was not shown that 
the widow had any interest whatever in any of the Mich- 
igan property. In Augusta & 8. R. Co. v. Peacock, 56 Ga., 
146, a case somewhat like the present, no suit had been 
begun by the administrator, and it was merely held that 
a person who simply apprehended that the administrator 
would sue him had no standing to ask his removal. 
Moreover, in Georgia also, the defendant in such an action 
may attack the authority of the administrator collater- 
ally. (Griffith v. Wright, 18 Ga., 173.) In Drexel v. Ber- 
ney, 1 Dem. [N. Y.], 163, the decision was based entirely 
on a construction of a statute confining the right to be 
heard to creditors “or persons interested in the estate,” 
and another statute defined “persons interested” as those 
entitled either absolutely or contingently to a share in 
the estate. The court held that the statute was exclusive 
and did not permit a debtor to contest. Chicago, B. & Q. 
RK. Co., v. Gould, 64 Ia., 348, was based upon a similar 
statute. ; 

A sufficient reason for sustaining the right of the rail- 
way company to maintain this proceeding is derived from 
the fact that if, as is claimed, the county court of Otoe 
county was without jurisdiction in the premises and ‘the 
grant of administration was void, then a judgment for 
or against the railway company in the damage suit would 

43 
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be no bar to an action by the lawful administrator. (Jef- 
fersonville R. Co. v. Swayne, supra; McChord .v. Fisher’s 
Heirs, 13 B. Mon. [Ky.], 193.) In opposition to this view 
Judge Norvat cites. Roderigas v. Hast River Savings Insti- 
tution, 63 N. Y., 460, and Chicago, B. & Q. R. Co. v. Gould, 
64 Ia., 343. The New York case was one where a man 
had been long absent and his mother made proof of his 
death and took out letters of administration on the faith 
of which the bank paid her a deposit of the supposed 
decedent. In fact, however, the man was alive. He 
died several years later, and administration was granted 
to his widow, who sued the bank ,for the deposit. It was 
held by a bare majority of the court that the bank was 
protected in its payment to the false administratrix. 
It is unnecessary here to comment at large on this class 
of cases. To the writer it seems that they are founded 
upon a confusion of ideas between jurisdiction depending 
upon the fact of death, or supposed proof of death. The 
idea that a man’s property may be confiscated and dis- 
tributed in his lifetime, and he forbidden to reclaim it 
by virtue of the fiction that the record of his death im- 
ports verity, and that he cannot as against it assert his 
own existence, is absurd to the reason and abhorrent to 
the conscience. The Iowa case we have already noticed 
begs the whole question by assuming that the grant of 
administration was voidable only and not void, because 
the railroad company attacked it directly instead of col- 
laterally. Assuming that the appointment was voidable, 
it rightly holds that the administrator was one de facto, 
whose acts bound the estate until his authority should 
be revoked. How carelessly this case was considered is 
shown by the authorities it cites in support of its posi- 
tion. Mutual Life Ins, Co. v. Tisdale, 91 U. S., 238, held 
that in an action against a life insurance company on a 
policy the letters of administration upon the estate of 
the insured were not competent evidence of his death. It 
decided nothing else. Cocke v. Halsey, 16 Pet. (U. 8.], 71, 
held that the decision of a court acting within its juris- 
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diction is binding until reversed. Belden v. Meeker, 47 
N. Y., 307, held merely that letters of administration are 
sufficient prima facie to establish the capacity of the 
plaintiff to maintain an action as administrator as 
against a general denial in the answer. The other cases 
cited held that the acts of an administrator bind the 
estate when his appointment was erroneous or voidable 
merely, and distinguish between that case and a void ad- 
ministration. Herein, indeed, lies the distinction. If 
the county court of Otoe county was without jurisdiction 
the grant of administration was absolutely void, and not 
merely voidable. 

This brings us to the question decided by the county 
court—the validity of the appointment. The statute 
provides (Compiled Statutes, ch. 23, sec. 177): “When any 
person shall die intestate, being an inhabitant of this 
state, letters of administration of his estate shall be 
granted by the probate court of the county of which he 
was an inhabitant or resident at the time of his death. 
If such deceased person, at the time of death, resided in 
any other territory, state, or county, leaving estate to be 
administered in this state, administration thereof shall 
- be granted by the probate court of any county in which 
there shall be estate to be administered; and the admin- 
istration first legally granted shall extend to all the 
estate of the deceased in this state, and shall exclude the 
jurisdiction of the probate court of every other county.” 
It will be observed that there is a double foundation for 
the jurisdiction of a county court in such matters. A 
general jurisdiction is conferred to grant letters of ad- 
ministration where the deceased was an inhabitant or 
resident of the county at the time of his death. There 
is a further grant of power in cases where the decedent 
was not such an inhabitant or resident, but where he 
left estate in the county to be administered. Under the 
conceded facts Myers was not an inhabitant or resident 
of Otoe county or of the state of Nebraska. Therefore 
the administration must be founded upon his leaving 
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estate in Otoe county to be administered. There is in 
the transcript what purports to be a bill of exceptions, 
containing the evidence on which the county court acted, 
and it is claimed that this evidence discloses that he left 
a pocket-knife and a suit of clothes in addition to the arti- 
cles described in the finding of the county court. At the 
time of the proceeding there was no authority to allow 
a bill of exceptions in such a case. (Moline, Milburn & 
Stoddard Co. v. Curtis, 838 Neb., 520.) But even if we might’ 
look into this evidence it does not disclose that the judg- 
ment of the county court was wrong in failing to find that 
he left any such property. Lewis was killed in a railroad 
wreck at Nebraska City. The suit of clothes was that 
which he wore at the time of the accident. The coroner 
testified that they were so injured as to be wholly with- 
out value. As to the knife, the evidence relates simply 
to a knife which he customarily carried. It was not 
found, and we hardly think that a county court would be 
justified in granting administration for the purpose of 
authorizing some one to search, for a pocket-knife in the 
wreck of a railroad train; and administration so granted 
would have a very slender foundation if the knife should 
not be found. We therefore accept the finding of the 
county court that he left as his estate a pocket-book, $4 
in money, and the right of action against the railway com- 
pany. Were these, or any of them, “estate to be adminis- 
tered” within the meaning of the statute? As to the arti- 
cles of personal property, the finding is that the $4 and 
pocket-book were at once sent to the widow at Kansas 
City, and that they did not come into the possession of the 
administrator until the day the order complained of was | 
made. Administration partakes largely of the nature 
of proceedings in rem, and personal property may have 
.in some cases a definite situs, but ordinarily it follows the 
person, and its situs is his domicile. If the property had 
remained in Otoe county, it may be that it would be suf- 
ficient whereon to found administration in that county, 
because we quite agree with counsel for the administrator 
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in their contention that in the absence of a statutory 
limitation the courts cannot grant or refuse administra- 
tion merely because of the value of the estate to be ad- 
ministered, and whether the property is subject to the 
payment of debts, or, on the other hand, certain to be 
entirely consumed by the widow’s allowance, does not 
affect the jurisdiction. In either event it must be admin- 
istered. But before application was made for the ap- 
pointment of the administrator the property had been 
delivered to the widow in Kansas City, Missouri. At the 
time administration was granted it was not in Otoe 
county. The widow was not there. There was neither 
property within reach of the administrator in that county 
nor a right of action other than the personal injury case 
which could there be prosecuted. What the estate had, 
if anything, was a transitory cause of action for the con- 
version of the property, or to replevy it, and this action 
must be brought not in Otoe county, but where the prop- 
erty could be reached, or where the widow could be 
served with summons, to-wit, in Missouri. Where a de- 
cedent left personal property in New York which was re- 
duced to’ possession by the domiciliary executor and 
removed from the state, it was held that the fact that the 
property was in New York at the time of the decedent’s 
death did not confer jurisdiction upon the courts of that 
state. (Townsend v. Pell, 3 Dem. [N. Y.], 867.) It must 
be conceded that the right of property in an adminis- 
trator vests by relation from the death of the decedent. 
It is because of this rule that the widow, had she refused 
to deliver the property to the administrator, would be 
liable in an action of trover; but it does not follow that 
the law establishes any fiction whereby property in a 
county at the time of the decedent’s death is held to re- 
main there, notwithstanding the fact of its removal. It 
is true that it is not for all purposes that personal prop- 
erty has its situs at the place of domicile; but when this 
is not true it is because the fiction yields to the fact when 
necessary to enable the court to obtain effective jurisdic- 
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tion. As said by the supreme court of Mississippi, speak- 
ing to this point: “Personal property, whether of a tangi- 
ble or an intangible character, is considered as located, 
for the purposes of administration, in the territory of that 
state whose laws must furnish the remedies for its reduc- 
tion to possession. * * * For the purposes of admin- 
istration, therefore, personal property is situated in that 
state in which it is found.” (Speed v. Kelly, 59 Miss., 47.) 
The object, therefore, of departing from the fiction that 
personal property follows the domicile is to secure posses- 
sion of the property, and the general rule should not be 
departed from for the purpose of founding a jurisdiction 
where the property cannot be obtained. Again, there can 
be no reason for departing from the general rule with re- 
gard to such articles of apparel of strictly personal use 
as the decedent habitually carries upon his person. The 
personal property which has its situs at a place other than 
the domicile is property of a substantive nature having 
no fixed connection with the person of the owner. We 
have never heard until this case arose that the clothing 
on a man’s back, the small coin in his pocket, and the 
trifling articles which he habitually carries upon his per- 
son, can give jurisdiction to administer his estate to the 
courts of a foreign state in which he happens to be tray- 
eling at the time of his death. 

The most serious question is whether the cause of 
action under Lord Campbell’s Act was sufficient to sus- 
tain the jurisdiction of the county court. On this the 
authorities are conflicting. It is contended that the ques- 
tion has been settled in this state in favor of the jurisdic- 
tion, and on this point we are cited to Burlington & M. R. 
R. Co. v. Crockett, 17 Neb., 570, and Afissourit P. R. Co. v. 
Lewis, 24 Neb., 848. Neither of these cases determines 
the question. In the first what was decided was that a 
petition in order to show a cause of action under Lord 
Campbell’s Act must disclose that there was a widow or 
next of kin entitled to the beneficial interest in the judg- 
nent. In the second case an administrator had been 
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appointed in Washington county in this state. The de- 
cedent met his death in-Kansas, and this court held, fol- 
lowing Dennick v. Central R. Co., 103 U. S., 11, that where 
the statute of one state gives a right of action for injuries 
causing death, an administrator appointed in another 
state may there maintain the action, the proceeds to be 
distributed according to the law of the state where the 
wrongful act was committed. It was incidentally held 
that inasmuch as the statute gives a right of action to 
the admiuistrator, it follows that administration may be 
granted for the purpose of maintaining the action. But 
nothing was said as to the forum. It appears by clear 
inference that the administratrix in that case had been 
appointed in the county of the decedent’s domicile, so 
that jurisdiction existed by virtue of the first clause of 
section 177, ch. 28, already quoted. The authority of 
this case is rather in favor of an action brought in Mis- 
souri by an administrator there appointed, than in favor 
of an action brought in the county where the accident 
occurred. The question is therefore an open one in this 
state, and the authorities elsewhere are so conflicting 
that we feel at liberty to adopt that view which seems 
best supported by principle. (See, for instance, in favor 
of the contention of the railway company, Jeffersonville 
R. Co. v. Swayne, 26 Ind., 477, and Perry v. St. Joseph & 
W. PR. Co., 29 Kan., 420; and as entirely supporting the 
contention of the administrator, Hutchins v. St. Paul, M. 
& M. R. Co., 44 Minn., 5.) All the authorities agree that 
a cause of action under Lord Campbell’s Act is transitory 
in its nature; although, until the decision of Dennick v. 
Central R. Co., supra, there was a conflict as to whether 
the statute could be enforced outside of the state enact- 
ing it. We feel bound by the decision in Missouri P. R. 
Co. v. Lewis, supra, to hold that such a cause of action is 
sufficient to warrant the granting of letters of adminis- 
tration, although the proceeds of the action are not to 
be distributed according to the usual course. But it 
does not follow from this conclusion that such a cause 
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of action has its situs in the place where the injuries 
were inflicted or where death occurred, so as alone to 
justify administration in that county, where it is not the 
county of which the decedent was an inhabitant or resi- 
dent. Conceding the full force of the Lewis case, it 
merely places such a cause of action on the same founda- 
tion as any other transitory cause of action. If such a 
cause has its situs in any place it would be the domicile 
of the plaintiff or that of the defendant, and not the 
county where the facts occurred creating the cause of 
action. In some states it has been held that a transitory 
cause of action against a resident of a county constitutes 
assets or estate in that county for the purposes of admin- 
istration. But in those states the law does not permit 
a foreign administrator to sue. (Pinney v. McGregory, 
102 Mass., 186; Afaysville Street R. & T. Co. v. Marvin, 59 
Tred. Rep., 91; Brown v. Louisville d N. R. Co., 30 8. W. 
Rep. [Ky.], 639.) We think that such a state of affairs 
night fix the situs of a debt in such a manner that admin- 
istration must be granted where it can be reached. But 
our statute provides that “An executor or administrator 
duly appointed in any other state or county may com--: 
mence and prosecute any action or suit in any court in . 
this state in his capacity of executor or administrator, 
in like manner, and under like restrictions, as a non-resi- 
dent may be permitted to sue.” (Compiled Statutes, ch. 
23, sec. 337.) This language is very broad, and confers 
complete power upon a foreign administrator to main- 
tain any action, subject only to the same requirements 
as exist in cases of other non-residents. In answer to 
this argument, the administrator contends that the law 
of Missouri would not permit a Missouri administrator 
to maintain such an action. But to this there are two 
answers. The law of Missouri does not appear in this 
record, and it will therefore be presumed to be the same 
as our own. (Chapman v. Brewer, 43 Neb., 890.) Again, 
it does not follow that the limitations upon an adminis- 
trator’s authority in Missouri would apply in an action 
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brought by him in this state under Lord Campbell’s Act, . 
and if such limitations would apply, it would seem that 
the defect is one arising from the laws of Missouri and 
which this state would be without power to remedy. We 
cannot see that the fact that the injuries were inflicted 
or that death resulted in Otoe county tend in any way 
to localize the cause of action. Indeed, all the authori-. 
ties are to the contrary. 


Post, C. J., RYAN and RacGan, CC., concur in the fore- 
going dissenting opinion. 


W. E. HopGIN ET AL. V. NOAH WHITCOMB ET AL. 
FILtep May 18,1897. No. 7193. 


1. Unauthenticated Bill of Exceptions. This court will not consider 
a bill of exceptions where the same is not authenticated by the 
certificate of the clerk of the court below. 


2. Instructions: NEw TRraL: REview. An objection to a charge not 
called to the attention of the court by the motion for a new trial 
will not be considered. 


3. ———: ASSIGNMENTS OF Error. An assignment of error to instruc- 
tions as a whole, in a motion for a new trial or petition in error, 
is insufficient unless each paragraph is erroneous. 


: Excerrions. An instruction will not be reviewed unless it 
appears to have been excepted to below. 


5. New Trial: JupcmMENT RENDERED IN VACATION. A judge of the dis- 
trict court is without authority, in vacation and out of term time, 
to either pass upon a motion for a new trial or render a money 
judgment in a cause. 


ErRRoR from the district court of Thurston county. 
Tried below before Norris, J. Reversed. 


Jay & Beck and A. C. Abbott, for plaintiffs in error. 


J. M. Curry and Barnes & Tyler, contra. 
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NoRVAL, J. 


This was a suit on a builder’s bond. From a verdict 
and judgment for plaintiffs below, error is prosecuted by 
the unsuccessful parties. 

The petition in error contains numerous assignments, 
based upon alleged rulings of the trial court on the ad- 
mission and exclusion of testimony, which cannot be con- 
sidered, inasmuch as the document attached to the tran- 
script-which purports to be the bill of exceptions in this 
cause is in no manner authenticated by the clerk of the 
district court. (Romberg v. Fokken, 47 Neb., 198; Childer- 
son v. Childerson, 47 Neb., 162; Romberg v. Iediger, 47 
Neb., 201; Andrews v. Kridler, 47 Neb., 585; Derse v. 
Straus, 49 Neb., 665.) For the same reason we cannot 
review the evidence for the purpose of ascertaining its 
sufficiency to sustain the verdict, or determine whether 
there was error in the assessment of the amount of re- 
covery, or whether there was any misconduct of the jury. 

Complaint is made of the giving of paragraphs 4 and 
5 of the court’s charge. Those instructions were not 
assigned for error in the motion for a new trial, the only 
reference made therein to the subject being in the follow- 
‘ing language: “8. The court erred in giving paragraphs 
Nos. —-———,, given by the court on its own motion.” 
This was wholly inadequate to lay the foundation for the 
review of any of the instructions of the court. 

Three assignments in the petition in error are based 
upon as many instructions alleged to have been given at 
the request of the plaintiffs below. There are two 
reasons why such assignments are not well founded: 
First, the record does not disclose that any one of the 
instructions requested by plaintiffs was given or read 
to the jury. In the next place the assignment in the 
motion for a new trial was directed to the instructions 
requested by plaintiff as a whole, which is insufficient 
unless all are erroneous. Errors in respect to giving in- 
structions must be separately assigned in the motion for a 
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new trial as well as in the petition in error. (Spears v. 
Chicago, B. é Q. R. Co., 43 Neb., 720; Dempster Mill Mfg. 
Co. v. First Nat. Bank of Holdrege, 49 Neb., 321; Stough v. 
_ Ogden, 49 Neb., 291.) 

The assignment that the court erred in refusing to 
give instruction 2, asked by the defendants, must be over- 
. ruled, because it does not affirmatively appear that such 
request was not given. Furthermore, if it was refused, 
no exception was taken at the time to such refusals in 
the court below, therefore no objections can be success- 
fully presented in this court. (Merrill v. Equitable Farm 
& Stock Improvement Co., 49 Neb., 198.) 

It appears from the record that this cause was tried, 
the verdict returned, and the motion for a new trial filed, 
during the May term, 1894, of the district court of Thur- 
ston county, which term adjourned without day on the 
19th day of May, and that the motion for a new trial was 
passed upon and the judgment rendered on the verdict 
of the jury by Judge Norris on the 24th day of said 
month, out of term time. This action of the court is now 
assailed. By section 23, article 6, of the constitution, 
“the several judges of the courts of record shall have 
such jurisdiction at chambers as may be provided by 
law.” It is plain that the constitution confers no judicial 
powers upon a judge of the district court at chambers. 
He can exercise such authority alone as is given by the 
legislature. (illis v. Karl, 7 Neb., 881.) The statutes of 
this state have conferred jurisdiction upon such judges 
at chambers in certain matters,—among others, to con- 
firm the sale of real estate (State Bank v. Green, 8 Neb., 
297; McMurtry v. Tuttle, 18 Neb., 232; Lawson v. Gibson, 
18 Neb., 187), to license an executor, administrator, or 
guardian to sell real property for certain purposes (Com- 
piled Statutes, ch. 23, sec. 389; Stewart v. Daggy, 13 Neb., 
290; Stack v. Royce, 34 Neb., 833, and to issue a mandamus 
(Wheeler v. State, 32 Neb., 472; Compiled Statutes, ch. 19, 
secs. 39,57). We are unable to find any legislative enact- 
ment in this state which authorizes a judge of the district 
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court to pass upon a motion for a new trial, or to render 
a money judgment, when the court is not in actual session 
for the transaction of business. Judge Norris was 
clothed with no judicial authority in vacation to rule. 
upon the motion for a new trial and render judgment, 
and his acts in that regard are coram now judice. (Bruim- 
ley v. State, 20 Ark., 77; Wightman v. Karsner, 20 Ala., 
446; 1 Black, Judgments, sec. 179.) The judgment is 
reversed and the cause remanded to the district court 
with directions to proceed in the cause in accordance 
with law, in all respects as though the decision and jour- 
nal entry of date of May 24, 1894, had never been made 


and entered. 
REVERSED AND REMANDED. 


Myer & RAAPKE ET AL. V. GEORGE W. MILLER BT AL. 
FILED May 18, 1897. No. 7194. 


1. Garnishment of Mortgagee. Where a mortgagee of chattels is in 
possession of the mortgaged property, the interest of the mort- 
gagor therein after the debt is paid may be reached by process 
of garnishment by a creditor of the latter. 


2. Effect of Garnishment. It is firmly settled that proceedings in gar- 
nishment are binding from and after the service of the summons 
upon the garnishee, and the property of the debtor in his hands 
is thereby placed in custodia legis. 


3. Chattel Mortgages: RrGisrraATiIon. Under section 14, chapter 32, 
Compiled Statutes, a chattel mortgage can be made a valid lien as 
to the other creditors of the mortgagor only by depositing the in- 
strument, or a copy thereof, in the office of the county clerk of the 
proper county, or by the mortgagee taking and picts ie posses- 
sion of the mortgaged chattels. 


Error from the district court of Dawson county. 
Tried below before HoLcoms, J. Reversed. 


E. A. Cook, for plaintiffs in error. 
Cc. WwW. McNamar and G. W. Fox, contra. 
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NORVAL, J. 


On the 15th day of February, 1893, D. R. Cole, of Lex- 
ington, Dawson county, executed and delivered to D. BE. 
Cole and G. W. Cole a chattel mortgage on his stock of 
merchandise and fixtures to secure a bona fide debt which 
he then owed them. The mortgage was filed, and posses- 
sion of the property was immediately taken thereunder 
by the mortgagees, who sold the same, receiving $214 in 
excess of the amount of their debt. On the same day - 
said D. R. Cole executed and delivered to G. W. Miller 
& Co. a second chattel mortgage on the same property, by 
its terms subject to the one aforesaid, to secure a note 
for record until February 17, 1893, and at no time had 
the firm of G. W. Miller & Co. taken possession of the 
property under its mortgage. On the 16th day of Feb- 
ruary, 1893, Meyer & Raapke, Atwood & Steel, Allen 
Bros., and George W. Chase & Son each instituted an 
action in the county court of Dawson county against said 
D. R. Cole to recover a debt due for merchandise sold 
and delivered to him. A writ of attachment and gar- 
nishee summons were issued in each cause, and the latter 
was directed to and served upon the said D. E. Cole and 
G. W. Cole the day prior to the filing of the chattel mort- 
gage to G. W. Miller & Co. Subsequently, each plaintiff 
recovered a judgment in its said action against the de- 
fendant therein for the amount of his indebtedness. The 
garnishees appeared in said causes and answered that 
they had in their hands the sum of $214 belonging to 
D. R. Cole as the proceeds of the sale of the mortgaged 
property over the amount of their debt, interest, and 
costs. G. W. Miller & Co. intervened in the garnishment 
proceedings and claimed under and by virtue of their 
mortgage the said sum remaining in the hands of the gar- 
nishees. I*rom a decision rendered adversely to such 
claim in the county court, an appeal was prosecuted to 
the district court, where a judgment was entered to the 
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effect that the garnishees should pay the surplus money 
arising from the sale of the property to G. W. Miller & 
Co. The judgment creditors bring the cause into this 
court, alleging that the finding of the district court is 
contrary to the law and the evidence. 

It is not a mooted question in this state that where a 
mortgagee of chattels is in possession of mortgaged prop- 
erty, the interest of the mortgagor therein, after the debt 
due the mortgagee is paid, may be reached by the process 
of garnishment by a creditor of the mortgagor. That 
doctrine was first stated by this court by Laxn, C. J., in 
Burnham v. Doolittle, 14 Neb., 217, in this language: “But 
in view of our attachment law and the ruling of the su- 
preme ‘court of Ohio on a statute from which ours was 
copied, and upon more mature reflection, we are now 
satisfied that whatever interests a mortgagor of chattels 
may have in them, in this state may be reached by seizure 
under a writ of attachment at any time while in his pos- 
session, and by means of the process of garnishment if 
they have passed into the hands of the mortgagee.” (See 
Chicago Lumber Co. v. Fisher, 18 Neb., 334; Grand Island 
Banking Co. v. Costello, 45 Neb., 119.) That proceedings 
in garnishment are binding from the time of the service 
of summons upon the garnishee, and the property of the 
debtor in his hands is thereby placed in custodia legis, 
' there can be no doubt. .(Reed v. Fletcher, 24 Neb., 435; 
Northfield Knife Co. v. Shapleigh, 24 Neb., 635; Grand 
Island Banking Co. v. Costello, 45 Neb., 119.) It follows 
that the judgment creditors of D. R. Cole acquired liens 
upon his interest or equity of redemption in the mort- 
gaged chattels from the time of the service of the gar- 
nishment process. Upon the fact that the mortgage to 
G. W. Miller & Co. was given before the garnishment 
proceedings were instituted, the claim of said mortgagees 
to a prior lien is predicated. If section 14, chapter 32, 
Compiled Statutes, means what it says, this contention 
is wholly untenable. Said section has been before this 
court for consideration more than once, and it has been 
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decided that a chattel mortgage is void, as to the cred- 
itors of the mortgagor, when the mortgage or a copy 
thereof is not filed as required by law, and the mortgagee 
has not taken possession of the property described in 
the mortgage. (farmers & Merchants Bank v. Anthony, 
39 Neb., 348; Spaulding v. Johnson, 48 Neb., 830; For- 
rester v. Kearney Nat. Bank, 49 Neb., 655.) In the last 
case the court, in speaking of chattel mortgages, said: 
“Under the statute, it could be made a valid and subsist- 
ing lien as to the other creditors of the mortgagor in one 
of two ways,—by depositing the instrument, or a copy 
thereof, in the office of the county clerk of the proper 
county, or by the delivery of the mortgaged property to 
the mortgagee. it couid be made vaiid at any time as 
to creditors who had not already acquired any rights or 
interests in the mortgaged property, by the proper filing 
of the mortgage. The statute does not limit the time in 
which it must be filed. A chattel mortgage becomes 
valid as to creditors as of the date of the filing of the 
same, or the taking of actual possession of the property 
by the mortgagee.” G. W- Miller & Co., having neither 
taken possession of the chattels, nor filed their mortgage 
in the office of the county clerk prior to the service of the 
garnishment summons, said mortgage, under the fore- 
going decisions, is void as to these judgment creditors. 
The finding and judgment of the district court must be 


REVERSED. * 


Home Firi INSURANCE COMPANY OF OMAHA V. ROBERT 
W. PHELPS. 


Finrep May 18,1897. No. 7251. 


1. Review: QuEsTions Not RaisEp BELow. An objection that the court 
refused to direct a verdict in the case not considered, because not 
raised below in the motion for a new trial. 


2, Instructions: Excrerrions. Exceptions to instructions as a whole 
are unavailing unless each paragraph is erroneous, 
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3. : ASSIGNMENTS OF Error. Errors in respect to giving or re- 
fusing instructions must be separately assigned in the motion for 


a new trial. 


4, Review: ConrfiicTiInG EvipENcE. A verdict based on conflicting evi- 
dence will not be disturbed. 


5. Insurance: WaivER OF BREACH or PoLicy. Where an insurance 
company, with knowledge of a breach of the conditions by the 
insured, fails to declare a forfeiture of the policy and continues to 
recognize its liability by demanding proofs of loss, it waives the 
defense based upon such breach of policy. 


ERROR from the district court of Douglas county. 
Tried below before Scorr, J. Affirmed. 


Tiffany & Vinsonhaler and Jacob Fawcett, for plaintiff in 
error. 


Smith & Sheean, contra, 


NorvaAt, J. 


Action by Robert W. Phelps against the Home Fire 
Insurance Company of Omaha on a fire insurance policy 
issued by the defendant upon plaintiff’s dwelling. The 
policy insured him in the sum of $300 for the term of 
three years from. February 7, 1889, against loss or dam- 
age by fire. On December 31, 1891, the property insured 
was totally destroyed by fire. Notice was given, and 
proofs of loss were duly furnished by plaintiff, and the 
defendant refusing to pay, suit was instituted to recover 
the amount covered by the policy. From a verdict and 
judgment for plaintiff, the defendant prosecutes error. 

At the close of the testimony defendant requested the 
court to direct the return of a verdict in favor of the com- 
pany, which motion was denied, and the ruling is now 
urged as a ground of reversal. The question not having 
been called to the attention of the trial court in the 
motion for a new trial, it is not available here. 

It is claimed that the court erred in giving certain in- 
structions, and in refusing others requested by the de- 
fendant. The charge consisted of seven distinct para- 
graphs, and eight instructions were requested by the de- 
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fendant, which were refused. The instructions given, as 
well as those refused, were excepted to en masse by coun- 
sel for the company, and the instructions were grouped in 
the assignment in the motion for a new trial; hence the 
instructions will not be reviewed, as all of those given 
were not erroneous, and at least one of defendant’s re- 
quests was rightfully refused. (Union P. R. Co. v. Mont- 
gomery, 49 Neb., 429.) 

Complaint is made of but one ruling of the trial judge 
upon the taking of the testimony, namely, the exclusion 
from the jury of “Exhibit 6.” This paper is an unsigned 
notice of loss under the policy in suit bearing date of 
January 2,1892. Itis not in the handwriting of plaintiff, 
nor was it shown that he caused the same to be pre- 
pared, or that it was drawn under his directions. More- 
over, it was not competent evidence to prove that plaint- 
iff did not furnish proofs of loss, and it is conceded the 
paper was tendered to establish that no proof of loss 
was ever demanded, tendered, or received. 

The assignment that the verdict is excessive lacks 
merit. The recovery was for the full amount of the pol- 
icy with interest. There was a total loss, and the build- 
ing far exceeded in value the face of the policy, and coun- 
sel for the defendant in the brief with candor concede 
that if plaintiff was entitled to recover anything, the 
amount awarded by the jury was correct. 

It is urged that the verdict is not sustained by suf- 
cient evidence, and that plaintiff is not entitled to recover 
for two reasons: (1.) The policy was assigned without 
the consent of the company. (2.) The insured premises 
were permitted by plaintiff to become vacant and un- 
occupied during the life of the policy. It is disclosed 
that plaintiff assigned the policy by writing indorsed on 
the back thereof to one George A. Hoagland. The testi- 
mony adduced by the company tended to show that this 
was an absolute assignment made before the loss oc- 
curred, while the testimony on behalf of plaintiff was to 
the effect that the transfer was made to Mr. Hoagland 

44 
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for collection, and for no other purpose whatever. These 
different theories were submitted to the jury under a 
proper instruction, and its finding is abundantly sus- 
tained by the proofs. It is not our province to weigh the 
evidence farther than to ascertain that it is sufficient 
to uphold the verdict. We have done this, and approve 
the conclusion reached by the jury upon that issue of the 
case, 

The policy in suit provides that it should be void “if 
the above mentioned buildings be or become vacant or 
unoccupied * * * without consent indorsed hereon.” 
For the purpose of defeating the action it was alleged _ 
and proved on the trial that the insured building was 
vacant and unoccupied at, and for some time prior to, 
the fire without the knowledge and consent of the de- 
fendant. To meet this defense plaintiff pleaded in his re- 
ply, and introduced evidence tending to establish the 
same, that the company, with full knowledge of the non- 
occupancy of the insured property, called upon plaintiff 
to furnish additional proofs of loss, which were fur- 
nished, and that defendant also tendered to him there- 
after a small sum of money in full settlement of his claim 
for damages under the policy, whereby it is insisted 
that the company has waived its right to urge a forfeiture 
of the policy on account of the vacancy of the building. 
The evidence relating to this branch of the case is con- 
flicting, but it was ample to justify the jury in finding 
that the company, by the acts of its officers and agents, 
waived the defense predicated upon the forfeiture of the 
policy resulting from the vacancy of the premises. The 
defendant having recognized the binding force of the pol- 
icy by demanding additional proofs of loss, it is estopped 
to now urge the forfeiture of the policy to defeat a re- 
covery. (Billings v. German Ins. Co., 34 Neb., 502; Home 
Fire Ins. Co. v. Kennedy, 47 Neb., 138.) 

For the reasons stated, we conclude that the judgment 
of the district court is correct, and it is accordingly 


AFFIRMED, 
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J. J. EVERINGHAM ET AL. V. J. F. Harris & COMPANY. 
FILED May 18,1897. No. 7281. 


1. Review Without Bill of Exceptions. Questions of fact cannot be 
considered in the supreme court in the absence of a bill of excep- 
tions. 


2. Instructions. REvimmw. An assignment directed against an entire 
group of instructions is not available when the action of the trial 
court as to one or more of such instructions is not shown to be 
erroneous. 


ERRoR from the district court of Douglas county. 
Tried below before Krysor, J. Affirmed. 


James W. Carr and O. H. Ballou, for plaintiffs in error. 
Harwood, Ames & Pettis and Weaver & Giller, contra. 


Ryan, C. 


Plaintiffs in error complain of a judgment rendered 
against them in the district court of Douglas county for 
an alleged failure to receive and pay for certain corn as 
required by a written memorandum between the parties. 
On motion the bill of exceptions had been suppressed 
before the submission of this case on its merits; hence 
the arguments now based upon a consideration of the 
evidence must be ignored. The second, third, fourth, 
fifth, and ninth instructions given by the court were 
grouped in a single assignment, both in the motion for 
a new trial and in the petition in error, and as three of 
these depend for their applicability, and consequently for 
their correctness, entirely upon the evidence, we must 
disregard the whole group. Of the assignment as to 
seventeen instructions asked by plaintiff in error and re- 
fused, the same observation, in a more marked degree, is 
applicable; hence this too must be disregarded. There 
is found no error in the record and the judgment of the 


district court is 
‘AFFIRMED, 
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A. A. MCCLANAHAN ET AL, V. WILLIAM B. DINGMAN. 
FILED May 18,1897. No. 7304. 


Cross-Examination of Witness: ATTORNEYS’ Fres: EvipENcr. Where 
the question at issue is whether attorneys’ fees charged and re- 
tained should have been restricted to ten per cent of the amount 
collected, and the parties who employed the attorneys had testified 
to that restriction, it was error, on cross-examination, to hold that 
this witness could not be asked if said witness, at the- time he had 
been paid seventy-five per cent of the collection, had not said to 
one of the attorneys who had made the collection, that witness 
would not expect said attorney to do all the work for ten per cent, 
that said attorney was the doctor, and furthermore, that witness 
had accepted the proffered check for seventy-five per cent of the 
said collection. : 


Error from the district court of Douglas county. 
Tried below before Krysor, J. Reversed. 


George W. Cooper, for plaintiffs in error. ; 
Will H. Thompson, contra. 


RYAN, C. 


In his petition filed in the district court of Douglas 
county William B. Dingman alleged that the defendants 
therein were attorneys at Jaw and were indebted to the 
said Dingman in the sum of $83.05 for so much money 
had and received of the receiver of the Omaha Hardware 
Company for the use of said Dingman, which sum, it was 
alleged, had not been paid, but was still due and owing. 
There was an answer in which was admitted the aver- 
ment that the defendants were attorneys at law. Every 
other allegation of the petition was denied. There was. 
a verdict, followed by a judgment for the full amount 
claimed in the petition, and the judgment defendants 
have prosecuted this error proceeding. 

There was no question made in the district court as 
to the amount which had been collected for Dingman. 
For their services in making this collection the attorneys 
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sued had retained and charged over and above ten per 
cent of such collection an amount equal to that sought 
to be recovered. The theory of Dingman was that there 
was an express contract which limited the compensation 
for making the collection to ten per cent of the amount 
collected in any event. The theory of the defendants 
was that ten per cent was to be the measure of their com- 
pensation, if the collection did not involve the necessity 
of a contest over the allowance of the claim to be col- 
lected; but if there was a contest, the fee was to be a 
reasonable fee in view of the required services. The re- 
ceiver rejected the claim and it was necessary to estab- 
lish its validity and amount in the district court. The 
contract of employment was made on behalf of Mr. Ding- 
man by W. R. McCullough, who testified that there was 
to be paid in no event more than ten per cent of the 
amount collected. Mr. McCullough, as he admitted on 
cross-examination, was paid the amount of the collection 
‘by Mr. McClanahan less twenty-five per cent. There was 
then propounded this question, “Didn’t you state to Mr. 
McClanahan at the time that you would not expect to 
do all of that work for ten per cent and accepted the 
check for seventy-five per cent and tell him he was the 
doctor, or words to that effect?” An objection that this 
question was incompetent, immaterial, and irrelevant 
was sustained, to which ruling the plaintiffs in error 
excepted. The defendant in error seeks to justify this 
ruling on the ground that the proposed evidence was 
entirely immaterial and irrelevant. The witness, Mr. 
McCullough, was the agent of Dingman in employing 
these attorneys to make the collection for Dingman. 
There was no question made that the authority of this 
agent was general with regard to this particular busi- 
ness. Tle had testified to his understanding of the terms 
on which he had intrusted this collection to McClanahan 
& Halligan, and he had admitted in his testimony that 
Mr. McClanahan, as full payment, had presented a check 
to him for an amount equal to seventy-five per cent of the 
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collection which had been made. The question above 
quoted was proper in this connection on cross-examina- 
tion, for, if his answer had been in the affirmative, it 
would have been corroborative of the theory of the plaint- 
iff in error, which was that the compensation under the 
circumstances had been fixed at no particular figure, but 
was to be simply reasonable. For the error in this rul- 
ing the judgment of the district court is 


REVERSED AND REMANDED. 


JOEL C, WILLIAMS V. STATE OF NEBRASKA. 
Fitep May 18,1897. No. 8660. 


1. Banks and Banking: FaiseE Entries: INFORMATION: EVIDENCE: 
Variance. A charge in an information of having made, or caused 
to be made, a false entry in the account of an individual with a 
bank on its books, is not sustained by proof that such an entry 
was in an account of such bank with such individual designated 
in the account as township treasurer. 


i: SO: ——. Where, under the circum- 
stances above indicated, the false entry was in the account of the 
party designated as “treasurer,” or simply “Tr.,” when such abbre- 
viation evidently means the same as treasurer, the variance is 
rendered none the less fatal by the mere fact that in such account 
there was included private money of the individual referred to as 
treasurer. 


Error to the district court for Gage county. Tried 
below before LETTon, J. Reversed. 


L. W. Colby, for plaintiff in error. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state. 


Ryan, C. 


In the information in this case, filed in the district 
court of Gage county, Joel C. Williams was charged with 
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having unlawfully and feloniously made and caused to 
be made on January 10, 1896, a false entry in the books 
of the Blue Springs Bank, of which corporation he at 
the said time was the president. This false entry was 
of an overdraft of $378.97 in the bank account of J. L. 
Schlosser, and it was averred in the information that the 
false entry was made so as to falsely show that J. L. 
Schlosser owed the bank aforesaid the amount of said 
overdraft with the intent to deceive the state bank ex- 
aminer. There was a plea of not guilty. The verdict 
was guilty and from the judgment pronounced thereon 
these proceedings in error are prosecuted. 

The account charged to have been falsified was that of 
J. L. Schlosser as an individual. There was a motion to 
require the state to elect whether a conviction would be 
claimed for making or for causing to be made the entry 
indicated. This motion was overruled. There was. 
direct evidence that the entry was actually made by the 
son of the accused, but there was a refusal to permit the 
maker of this entry to testify what instructions, if any, 
the accused gave him with reference to making it. There 
was permitted to be given in evidence by a non-expert 
witness his oral statements from memoranda as to items 
of account shown by the books of the bank and by a pass- 
book, hereinafter more fully described, and therefrom his 
conclusions were permitted to be stated. In the view 
which we take of this case it is not necessary to consider 
these matters to reach the conclusion which under the 
circumstances must govern its determination. We there- 
fore venture no suggestion on any question except the 
one which we deem of vital importance, and that ques- 
tion we shall now consider. 

It was alleged, as before stated, that the false entry 
was made, or caused to be made, in the account of J. L. 
Schlosser. On the trial there was introduced as “Ex- 
hibit J,” by the state, a book entrusted by the bank to 
Mr. Schlosser in which the bank authorities made the 
entries of deposits and checks under an account entitled, 
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“The Blue Springs Bank, in account with J. L. Schlosser, 
Township Treasurer.” It was shown that this was the 
counterpart of an account kept on the books of the afore- 
said bank with “J. L. Schlosser, Tr.” Mr. Schlosser testi- 
fied that he had been treasurer of Sicily township in 1894 
and 1895; that the entry in “Exhibit J” of a credit of 
$644.80 had been made by the accused. This entry was 
not made on the books of the bank and in consequence, as 
the state claimed, there appeared to be an overdraft due 
the bank until and during January 10,1896. On his cross- 
examination Mr. Schlosser testified that he had had an- 
other account in the bank than that shown by “Exhibit 
J,” but that this other account was not in existence while 
the bank was going; that while the bank was running 
Mr. Schlosser banked the money as his own; that in Jan- 
uary, 1896, witness had no account with the bank other. 
than that shown by “Exhibit J,” and that he had never 
had an individual account with the bank after he opened 
the account shown by “Exhibit J,” which was in Janu- 
ary, 1894. This witness said he deposited his own and 
the township money in the account evidenced by “Exhibit 
J.” In the course of his cross-examination in this con- 
nection there was the following testimony given by Mr. 
Schlosser: a 

Q. Did you put your individual money in with the 
township money? 

A. I put it all in together because you can’t bank as 
township treasurer. 

Q. Have the attorneys in this case told you that you 
were committing a crime if you put any money in the 
bank as an officer, and isn’t that the reason you are 
swearing this way before this jury? 

A. They have. 

Q. That is the reason that you are swearing that it is 
your individual money? 

A. It is. 

Q. Isn’t it a fact, a part that you put in there was 
money received from Sicily Creek township? 
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A. Yes, sir. 

Q. How much did you put in there? ‘What amount 
was so received? 

. I can’t tell. 

. Can you tell one single item? 

. I don’t know that I can. 

. Take the book and find a single dollar. 

. I don’t know as I can. 

. Take the book and find a single dollar, one dollar, 
ten dollars, or ten cents, any place; tell the jury where 
it is. 

A. I can’t, because I had money of my own and town- 
ship money and banked it all together. 

If this account had been opened as an account with 
J. L. Schlosser, as township treasurer of Sicily township, 
and, after all the funds of the township had been drawn 
out the account represented only personal transactions 
between Schlosser and the bank, it might be that, with a 
certain degree of accuracy, the account could be described 
as that of J. L. Schlosser. This, however, was not the 
condition of the account on January 10, 1896, when it was 
charged that the false entry was made in the account 
of Mr. Schlosser. The only entry shown on the date in- 
dicated was in the book of the bank in which the account 
was described as that of J. L. Schlosser, tr. The pass- 
book (Exhibit J) purported to contain the same account 
and this was described as an account of the bank with 
“J. L. Schlosser, Township Treasurer.’ This coincidence 
shows that the abbreviation “Tr.” was a substantive de- 
scriptive term with reference to the account itself, and 
not a mere description of the person with whom the bank 
was transacting business. The crime charged was the 
making or causing to be made a false entry in the books 
of the bank for the purpose of deceiving the bank ex- 
aminer. The description of the particular account al- 
leged to have been tampered with was of the essence of 
the charge made. It was not as though the crime had 
been the embezzlement of funds of J. L. Schlosser en- 


OPopop 
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trusted to the bank, for then a substantive matter of de- 
scription would have been the person of whom the money 
was embezzled, and not how such person was described on 
the books of the bank. The fact that in the account of 
J. L. Schlosser as treasurer there were mingled some of 
Mr. Schlosser’s private funds did not tend to make the 
designation of the account as a treasurer’s account any the 
less accurate. In Prehm v. State, 22 Neb., 673, the in- 
formation charged that the defendant “did unlawfully 
and feloniously pretend to one James Wilson that five 
worthless drafts were each worth the sum of $100, by 
which said false pretenses the said Al. A. Prehm then 
and there did obtain in exchange for said five worthless 
drafts from the said Wilson one bay gelding,” etc., “the 
ageregate value being of the sum of $250,” etc. The 
instruments referred to as drafts were alike, except that 
they were differently numbered, otherwise, each was in 
this language: 
“OrricE E. DURAND, 
“STEY ORGAN Deport, St. JosEPH, MissoURL. 

“This draft will be received by me at the Estey Organ 
depot in St. Joseph, Missouri, for one hundred dollars in 
payment for any style of Estey organs the holder of this 
may select at'catalogue prices. ‘The balance of the organ 
to be paid in cash or approved paper bearing ten per 
cent interest. E. DURAND.” 

It was held that the designation of the above instru- 
ment as a draft was a misnomer, and as the evidence 
showed that the five instruments on which the credit 
was obtained were of the above form, there was held to 
be a fatal variance between the averments of the informa- 
tion and the proofs offered to sustain them. To justify 
this conclusion there were cited three adjudicated cases, 
of which the first was Lancaster v. State, 9 Tex. App., 393, 
in which the defendant had been convicted upon an in- 
dictment charging that on a certain day he had com- 
mitted the crime of larceny by stealing from the owner 
thereof $142, current money of the United States. The 
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proof was of the theft of checks of various denominations 
instead of money, and this variance was held to be fatal. 
The second case cited was Grummond v. State, 10 O., 
510, in which the defendant was indicted for stealing 
bank bills. The proof showed that the stolen property 
consisted of orders of the Ohio Railroad Company, and 
this variance was held to be fatal. The third case was 
State v. Handy, 20 Me., 81. The indictment was for the 
forgery of an acquitance or discharge for the sum of 
$48. On its face the order was for $48. On its back, 
however, there was an order for the further sum of $1, and 
it was held that this constituted a variance between the 
allegations and proofs. The same principle was applied 
in Haslip v. State, 10 Neb., 590, as to the necessity of con- 
forming the proofs to the averments of the information. 
In line with the above authorities and illustrative of the 
importance attached to an abbreviated descriptive term, 
following the name of the individual, is the more recent 
case of Roush v, State, 834 Neb., 325, the holding in which 
as to the propositions indicated is fairly reflected in the 
third paragraph of the syllabus, which is in the following 
language: “In an information for knowingly uttering 
and publishing a bank draft with the forged indorsement 
of the payee thereon as follows, ‘B. F. H., Megr.,’ held, 
that the abbreviation aforesaid is a material and essen- 
tial part of the indorsement and must be proved like any 
other material allegation of the information.” 

We are constrained to believe that in the case at bar 
there was such a variance between the description of the 
account alleged: to have been falsified and the account 
introduced in evidence that the judgment of the district 
court cannot be sustained and it is therefore reversed. 


REVERSED AND REMANDED. 
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ALBERT U. WYMAN, RECEIVER OF THE NEBRASKA FIRE 
INSURANCE COMPANY, APPELLANT, V. NATIONAL 
BANK OF COMMERCE, APPELLEE. 


FILep May 18,1897. No. 7053. 


Banks and Banking: Trust Funps DEPOSITED BY CORPORATION: Lta- 
BILITY OF BANK. Where certain officers and stockholders of a cor- 
poration borrowed money intended by them to be deposited in a 
bank and therein held as a trust fund for the creditors of the said 
corporation, but such intention as well as the insolvent condition 
of the corporation were unknown to the bank wherein the deposit 
was made, the payment in good faith of the fund upon the check 
of an officer of the corporation did not render the bank liable as a 
trustee to other creditors of the corporation, or to its receiver on 
their behalf, merely because the proceeds of said check, with the 
consent of the bank, were used to take up the note on the faith of 
which the loan had originally been made by the bank. 


APPEAL from the district court of Douglas county. 
Heard below before Wauton, J. Affirined. 


A. CO. Wakeley, H. Wakeley, and Hall & McCulloch, for 
appellant. 


EF. J. Cornish, contra. 


RYAN, C. 


This action was brought by Albert U. Wyman, as re- 
ceiver of the Nebraska Fire Insurance Company, in the 
district court of Douglas county. There was a judgment 
against George F. Wright and Samuel R. Johnston, by. 
whom an appeal was taken to this court. As there has 
been a settlement of this branch of the controversy these 
parties will be referred to merely for the purposes of 
the discussion of the right of the receiver to a reversal 
of the judgment of the district court in favor of the Na- 
tional Bank of Commerce. 

The averments of the petition were, in substance, that, 
on the 14th day of May, 1891, William G, Madden, a 
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holder of certain shares of the stock of the Nebraska 
Fire Insurance Company, applied for the appointment 
of a receiver of the aforesaid insurance company; that 
the attorney general intervened in said proceeding, and 
that on the application of both these parties there was, 
about June 6, 1891, a receiver appointed as prayed, on 
account of the insolvency of the insurance company. It 
was further alleged that about the 11th day of April, 
1887, the insurance company had deposited with the Na- 
tional Bank of Commerce, then known as the Bank of 
Commerce, the sum of $35,000, to be held for the use of 
said insurance company, and especially as a guaranty 
tc the holders of policies of insurance which had heen 
or might thereafter be issued by the company, and for 
the purpose of meeting any liabilities then existing or 
which might thereafter accrue against said company. 
The said $35,000, it was averred, was, in the statement 
filed with the state auditor of public accounts respec- 
tively in 1887, 1888, 1889, and 1890, represented as a 
fund available for the above purposes, all of which facts 
were known to the officers of the defendant bank. It 
was further alleged that this fund was held for the use 
and benefit of, and in trust for, the said insurance com- 
pany, and especially for its policy holders and other cred- 
itors, from the time of its being deposited with the bank 
notil it was wrongfully appropriated as alleged. The 
allegations with reference to the wrongful appropria- 
tion of this fund were made at great length and, con- 
densed as much as may be, they were that about April 
11, 1887, the co-defendants of the bank borrowed of it 
the said sum of $35,000, for which they executed their 
promissory note to the said bank; that on April 13, 1891, 
said note, or a renewal thereof, was held by the bank 
as security for the payment of said sum; that at the time 
the said money was borrowed, and at the time of the 
occurrence of other matters complained of, certain of the 
makers of the aforesaid note sustained the following 
relations to the insurance company, to-wit: Samuel R. 
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Johnston was a director and was its president; George 
F. Wright was a director and a member of its executive 
committee; J. T. Hart was a director, its general man- 
ager, and a member of its executive committee; J. W. 
Morse was a director, and was its vice-president and 
treasurer. Of the other makers of the note it was alleged 
that Henry Laub, Eli Clayton, and George W. Kings- 
worth were holders of stock of said insurance company. 
In general terms, it is sufficient for all practical purposes 
to state that the petition in this connection charged that 
on the 13th day of April, 1891, the insurance company 
was, and for some time prior thereto had been, hopelessly 
insolvent, and that its capital at the above named date 
had become so impaired that the company was unable 
longer to transact a safe insurance business and comply. 
with statutory requirements designed to guard against 
irresponsible insurance, wherefore the state auditor 
aforesaid revoked its license. Full knowledge of the 
existence of these conditions, by the petition, was im- 
puted to the officers and managers of the bank. It was 
further averred by the receiver that the defendants, 
Johnston and Wright, with others unknown to the re- 
ceiver, conspired and colluded with one M. J. Burns, a 
director and secretary of the insurance company, to ap- 
propriate the aforesaid sum of $35,000 to the use and 
benefit of themselves and the other makers of the afore- 
said note, and to that end induced Burns to sign the fol- 
lowing instrument: 
“OMAHA, Nes., April 13, 1891. 

“National Bank of Commerce; pay to the National 
_ Bank of Commerce, for note, or order $35,018.05, thirty- 

five thousand and eighteen and 5-100 dollars. 

“THE NEBR. FrrE INSURANCE COMPANY. 
“By M. J. Burns, Secretary.” 

It was further charged that with the proceeds of this 
check the note aforesaid was paid. It was alse alleged 
that Burns had no authority to apply the aforesaid fund 
to the payment of the note held by the bank, and that 
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the appropriation thereof to the purpose indicated was 
in violation of the rights of policy holders and other 
creditors of the insurance company, and that by reason 
of the premises, the National Bank of Commerce and the 
other defendants became and continued to be liable to 
the receiver for the said sum of $35,000, for which 
amount, with interest from April 13, 1891, there was a 
prayer for judgment. There were answers for the sev- 
eral defendants, to which replies were duly filed. 

The issues thus presented need not be described, for 
there were special findings in respect to them by which 
their nature is sufficiently indicated. Im effect, these 
findings were that the makers above referred to borrowed 
the sum sought to be recovered in this action; that upon 
borrowing said sum it was by the parties who had made 
the note deposited in the bank to the credit of the treas- 
urer of the insurance company for the uses, purposes, 
and upou the trust described in the petition, and so re- 
mained on deposit until April 18, 1891, except that, at 
some time, a small part of it was used by the insurance 
company, but not sufficient to reduce the deposit to less 
than $31,000 at any one time. It was specially found 
that the sum of $35,000 was described in the annual state- 
ments to the state auditor of public accounts; that on, 
and for a considerable time before April 18, 1891, the 
insurance company had been insolvent and unable to pay 
its debts,—a fact well known to the makers of the afore- 
said note, but this condition was unknown to the officers, 
managers, agents, and directors of the Bank of Com- 
merce. Other special findings were made, but as they 
refer only to the acts of the parties held liable, and con- 
stituted the ground of such liability, they need not be de- 
scribed, in view of the fact that this branch of the case 
is not presented for review. It is thus seen that the 
issues now presented are reduced to a very limited scope 
of inquiry. The $35,000 was borrowed by certain officers 
and stockholders of the insurance company and by them 
this fund was deposited with the bank. It was intended 


640 NEBRASKA REPORTS. (VoL. 51 


Wyman vy. National, Bank of Commerce. 


by the parties obtaining and depositing this money that 
it should be used as a trust fund for the benefit of the 
creditors of the insurance company. The court found 
specially, and upon sufficient evidence to sustain such 
finding, that the officers and agents of the bank had no 
knowledge of this trust purpose. As shown by the evi- 
dence, without contradiction, the credit was at first in 
favor of the treasurer of the insurance company, after- 
wards the sum was placed to the credit of the company 
itself. The Joan was solely on the faith of the credit of 
the individuals who signed the note, and to this amount 
the insurance company was therefore indebted to those 
signers,—a fact well known to the officers of the bank. 
As has been held by this court, these creditors of the in- 
surance company, though its officers, were entitled to re- 
ceive payment of the indebtedness due them, provided 
they made no use of their official relations to secure an 
advantage in that respect. (7%llson v. Downing, 45 Neb., 
549; Ingiversen v. Edgecombe, 42 Neb., 740; Gorder v. 
Plattsmouth Canning Co., 836 Neb., 548.) As the bank had 
no knowledge of the insolvent condition of the insurance 
company, and was not aware that there was any trust 
with relation to the deposit in question, there existed no 
reason why it should have refused to honor the check 
drawn upon it by a proper officer of the insurance com- 
pany for the payment of this particular indebtedness of 
the insurance company. The judgment whereby the 
bank was held not to be liable was right and accordingly 
it is 
AFFIRMED, 
IRVINE, C., not sitting. 
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S. D. LANE V. HARLAN CouNTY,. 
_ FIrep May 18,1897. No. 7241. 


1. Highways: Countizs: DAMAGES: WITNESSES. In a suit by a land- 
owner against a county to recover damages which he alleged he 
had sustained by reason of the appropriation of a part of his land 
towards the construction of a public highway, a supervisor of such 
county, who participated in the location of such highway, and in 
passing upon the claim filed by the land-owner against the county 
for damages, is a competent witness in behalf of the county. 


2. Witnesses: Crepirmiry. The conduct of such supervisor in the 
premises is proper to go to the jury for the purpose of affecting the 
credibility of the witness or the weight to be given his evidence. 


8. Highways: Damacres. Evidence examined, and held to sustain the 
finding of the jury. 


ERROR from the district court of Harlan county. 
Tried below before BEALL, J. Affirmed. 


Rk. L. Keester, for plaintiff in error. 
Gomer Thomas, contra, 


RAGAN, C. 


The county authorities of Harlan county laid out and 
established a certain public road, and for that purpose 
they appropriated certain Jands of 8. D. Lane. The 
county board of the county allowed Lane as compensa- 
tion for the damages he had sustained in the premises 
the sum of $96. From this award he appealed to the 
district court, where the case was tried, resulting in a 
judgment in favor of Lane for the same sum. To reverse 
this judgment he prosecutes here a petition in error. 

1. On the trial one of the supervisors who had par- 
ticipated in establishing the road and fixing the amount 
of Lane’s damages was called and testified as a witness 
forthe county. The first assignment of error is that the 
court erred in permitting this witness to testify. The 
contention is that the witness, by reason of the facts just 

45 - Sra 
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stated, had rendered himself incompetent. The fact that 
the witness was a supervisor of the county; that he had 
participated in establishing the road, and as a supervisor 
had passed upon the amount of damages allowed Lane 
by the county, were all facts which were proper to go to 
the jury as affecting the credibility of this witness or the 
weight to be given his evidence; but the witness was 
competent and the court did not err in permitting him to 
testify. 

2. The second argument is that the verdict is not sus- 
tained by sufficient evidence. In constructing the road 
eight acres of Lane’s land was appropriated. The evi- 
dence in behalf of Lane tended to show that this land was 
worth from $15 to $25 per acre, and that 320 acres of the 
Jand had been depreciated in value $2 per acre by reason 
of the construction of the road through said 320 acres in 
such a manner as to leave 160 acres on the east and 
160 acres on the west side of said road. The witnesses 
in behalf of the county fixed the value of the land taken 
as low as $12 per acre and testified that the 320 acre tract 
was not all depreciated in value by reason of the con- 
struction of the road through it. We are not at liberty 
to disturb this finding, based as it is on such conflicting 
evidence. We frankly confess that we have doubts as 
to the justness and correctness of this verdict; but un- 
fortunately, perhaps, for plaintiff in error, this is not the 
tribunal invested by the law with authority to weigh and 
reconcile this conflicting evidence. The rule as to the 
measure of damages was properly submitted to the jury 
by the instructions of the court and the evidence sus- 
tains the finding made by the jury. The judgment must 
therefore be, and is, 

AFFIRMED. 
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Ips A. BRADFORD, ADMINISTRATRIX, APPELLANT, V. 
ARCHER HKE ET AL, APPELLEES, 


FILED May 18,1897. No. 7273. 


Review: EvIpENCE. The record presents no question of law. Evidence 
examined, and held to sustain the finding of the district court. 


APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. Affirmed. 


Montgomery & Hall, for appellant. 


Wright & Thomas, Will H. Thompson, and Howard R. 
Smith, contra, 


RAGAN, C, 


Louis Bradford brought this suit in the district court 
of Douglas county against Archer Eke and others to fore- 
close a lien which Bradford claimed he had acquired on 
certain real estate of Eke’s by reason of materials fur- 
nished him under a verbal contract for the erection of 
some houses on said real estate. A number of persons 
holding mortgages on the real estate were made defend- 
‘ants to the action, and filed cross-petitions therein claim- 
ing that their mortgages were liens upon the real estate 
prior to the mechanic’s lien claimed by Bradford. Pend- 
ing the suit Bradford died and the action was revived in 
the name of Ida A. Bradford, his administratrix. From 
the decree rendered the administratrix has appealed. 

The property of Eke was lot 3 and the south 80 feet of 
lot 4, in block 6, Improvement Association Addition to 
the city of Omaha. The property lies in the form of an 
L at the corner of Nineteenth and Dorcas streets, in said 
city. Lot 3 faces north on Doreas street, and the south 
80 feet of lot 4 faces west on Nineteenth street. Eke 
built four houses upon this property,—three of them 
upon said lot 8, and one upon said lot 4. He purchased 
the lumber which went into these houses of Bradford, 
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and Bradford claims that all material was furnished for 
all these houses in pursuance of a verbal contract made 
between him and Eke on the 25th of August, 1890. 
Bradford, on the 13th of June, 1891, filed his verified 
account of the items of material furnished, claiming a 
lien upon the property. The district court found that 
Bradford was not entitled to any lien whatever for the 
material furnished for erecting the three houses.on said 
lot 3; that he was entitled to a lien upon the house and 
the land upon which it was situate built on lot 4; but 
that such lien was subject to the mortgage of the ap- 
pellee Whitney, recorded October 25, 1890. 

The record presents no question of law. It is insisted 
with much earnestness by counsel for appellant that the 
finding of the district court is not supported by sufficient 
evidence; but, after a careful examination of the evi- 
dence, we think it supports the finding of the district 
court. The evidence is not entirely clear and satisfac- 
tory, but we think it is sufficient to warrant the conclu- 
sion of the court that the last item of material furnished 
by Bradford towards the construction of the houses 
which were erected on lot 3 was furnished more than 
four months prior to the 13th day of June, 1891; and 
that the first of the material which went into the house 
on lot 4 was furnished after the recording of the ap- 
pellee Whitney’s mortgage. The district court found 
that the material was furnished by Bradford to Eke in 
pursuance of four separate contracts between the parties, 
one contract for each house. We agree with counsel for 
appellant that the evidence does not warrant that par- 
ticular finding, but rather that in August, 1890, Eke 
made the contract with Bradford under and by which 
the latter furnished all the material which went into the 
construction of three honses on lot 3, and that about Jan- 
uary, 1891, the contract was made between Eke and Brad- 
ford in pursuance of which the latter furnished the ma- 
terial which went into the house on lot 4. The decree of 
the district court is 

AFFIRMED. 
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HERBERT J. MOTT ET AL. V. ULRICH BISSICUMMER ET AL. 
Fitep May 18,1897. No. 7278. 


1. Action on Bond to Discharge Liens Against Realty: PLEADING. 
Petition examined, and held to state a cause of action. 


2. 


: EViIpence. Evidence examined, and held wholly insufficient 
to sustain the verdict. 


ERRor from the district court of Dundy county. Tried 
below before WELTY, J. Jeversed. 


8. BR, Smith, for plaintiffs in error. 
J. 8S. West and J. W. James, contra. 


RaGavn, C. 


Ulrich Bissicummer owned a tract of land in Lincoln 
county and Herbert J. Mott owned a tract of land in 
Dundy county. The land of Mott was incumbered by 
two mortgages,—one of $800 and one of $120. The 
parties exchanged lands and Mott and others executed 
and delivered to Bissicummer a bond ft the penal sum 
of $1,000 conditioned that the signers of said bond would 
pay and discharge the incumbrances upon the land con- 
veyed to Bissicummer on the maturity of such incum- 
brances. Bissicummmer brought this suit against Mott 
and others in the district court of Dundy county on said 
bond. He had a verdict and judgment, and Mott and 
others have bréught the judgment here by petition in 
error. 

1. The first argument is that the petition does not state 
‘a cause of action. The petition alleges the ownership 
of the lands by the parties; their exchange; the incum- 
brances upon the Mott land; the execution and delivery 
of the bond to indemnify Bissicummer against said in- 
cumbrances, and the failure of Mott to pay off said in- 
cumbrances; plaintiffs’ payment of said mortgage; his 
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mortgaging the land to raise that money, and that suit 
had been brought on that mortgage, the same foreclosed, 
and the land sold and Bissicummer thereby deprived of 
his title. The petition states a cause of action. 

2, The second assignment of error is that the verdict 
on which the judgment is based is not supported by suf- 
ficient evidence. With this contention we agree. The 
$800 mortgage is not involved in this action. It seems, 
indeed, that suit was brought to foreclose that mortgage, 
and some one paid it off before it went to decree. We 
presume this payment was made by Mott, though the rec- 
ord is silent upon the subject. In any event there is no 
claim in the evidence that Bissicummer paid it or that 
he was deprived of the title to the land purchased of Mott 
by a foreclosure of that mortgage. The evidence shows 
that suit was brought to foreclose the $120 mortgage, 
and that Mott thereupon advanced the money and paid 
the full amount of the decree rendered thereon and all the 
interest then due upon the unmatured $800 mortgage; and 
not only that, but that he also paid part, at least, of the at- 
torney fees of Bissicummer’s counsel, and the sum of 
$45 to indemnify Bissicummer for the wear and tear “of 
his system,” as.it is expressed in the record. This was 
late in February, 1890. This evidence stands undisputed. 
After this payment by Mott a man named Graves 
brought a suit in attachment against Bissicummer and 
caused the land conveyed to him by Mott to be seized and 
sold subject to the $800 mortgage. The theory of Bis- 
sicummer’s petition is that his indebtedness to Graves 
arose by his borrowing from him the moftiey with which 
to pay the decree of the $120 mortgage. Bissicummer 
himself does not appear as a witness in this case. A wit- 
ness testifies for him that he did borrow the money of 
Graves for the purpose of paying the decree rendered on 
the $120 mortgage. But there is not a word of evidence 
that the money Bissicummer borrowed of Graves was in 
fact applied to the payment of such decree; and before 
Graves brought his suit against Bissicummer Mott had 
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paid the $120 mortgage decree in full. The judgment of 
the <listrict court is reversed and the cause remanded. 


REVERSED AND REMANDED. 


NEBRASKA LAND, SrocK-GROoWING & INVESTMENT COM- 
PANY LY AL. V. GhORGE H. CUTTING EL AL. 


FILep May 18,1897. No. 7322. 


1. Review: JupicraL SALES: OBJECTIONS Not MapE Brtow. This court, 
in reviewing the judgment of a district court confirming a judicial 
sale, will not consider any objection to the confirmation of such 
sale which was not brougit to the attention of the district court 
in the motion to set such sale aside. 

2. Judicial Sales: DEscrirTIon oF Reatty. In the decree of foreclos- 
ure of a mortgage the real estate was described as the “S. E. %4 of 
section 24 in township 12 N., and range 15 W. of the Sixth P. M., in 
Buffalo county.” The description in the notice of sale was the 
same, except the description read, “in township 12,” without show- 
ing whether the township was north or south. Held, That there 
was no variance in the description between the decree and the 
notice of sale. : 


: OBJECTIONS TO CONFIRMATION. The owner of the equity of 
redemption of real estate sold on mortgage foreclosure cannot be 
heard to object to the confirmation of the sale because prior liens 
existing against the real estate were not deducted from the ap- 
praisement made thereof. 

4, ———: OBJECTIONS TO APPRAISEMENT. The objection that real es-~ 
tate was appraised too high or too low cannot be raised for the 
first time after the sale thereof, 


Error from the district court of Buffalo county. 
Tried below before HOLCOMB, J. Affirmed. 


Francis G. Hamer, for plaintiffs in error. 
William Gaslin, contra. 


RAGAN, C. 

This is an error proceeding to review a judgment of the 
district court of Buffalo county confirming a judicial sale 
of real estate made in pursuance of a decree of fore- 
closure of mortgage. 
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1. The first complaint is that the record does not dis- 
close that the notice of the sale was published in Buffalo 
county, where the real estate sold was situate. There 
are three answers to this contention: (1.) No such point 
was made in the motion to set the sale aside and cannot 
be made here for the first time. (Hcklund v. Willis, 44 
Neb., 129.) (2.) This point is not made in the petition in 
error filed here. (3.) The affidavit of the publisher at- 
tached to the published notice of sale and the return of 
the officer who made the sale both show that the notice 
of sale was published in Buffalo county. 

2. The second point made is that the record does not 
disclose that the newspaper in which the notice of sale 
was published was a paper of general circulation in said 
Buffalo county. No such point as this was made in the 
motion to set the. sale aside. This is not one of the as- 
signments of the petition in error filed here, and the re- 
turn of sale made by the sheriff recites that the paper in 
which he caused the notice of sale to be published was in 
general circulation in said Buffalo county. 

3. The third assignment of error is that one of the ap- 
praisers of the real estate was not a frecholder. The re- 
turn of the sheriff who made the sale recites that the 
appraiser was a freeholder of the county, and the record 
brought here contains no competent evidence to the con- 
trary. 

4, The real estate is described in the decree as the “S. 
Ie. 3 of section 24, in township 12 N., and range 15 W. of 
the sixth P. M. in Buffalo county.” The description of 
the real estate in the notice of sale is the same, except 
that the description is “township 12,” etc., without show- 
ing whether it was township north or south. It is now 
insisted that the variance between the description in the 
decree and the notice of sale is such as to call for the 
setting aside of the order of sale. But this description 
is sufficiently definite and certain. The section is the 
same in each description. The number of the township 
is the same in each, and the range is the same in each, 
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and in each case the land was described as being in Buf- 
falo county. It follows that it could not be in any other 
place than township 12 north. (Kansas City & S. W. R. 
Co. v. Hurst, 22 Pac. Rep., [Kan.], 618.) 

5. The fifth assignment of error is that the record does 
not disclose that the register of deeds of Buffalo county 
furnished the sheriff a certificate of incumbrances exist- 
ing against the real estate sold. A sufficient answer to 
this contention is that the owner of the equity of re- 
demption of real estate sold on mortgage foreclosure can- 
not be heard to object to the confirmation of the sale be- 
cause prior liens existing against the real estate were not 
deducted from the appraisement made thereof. (Smith 
v. Foxworthy, 39 Neb., 214.) 

6. The sixth assignment of error is that the real estate 
was appraised too low. No objection was entered to the 
appraisement made of this real estate until after its sale. 
It was then too late to raise the question. 

7. Section 498 of the Code of Civil Procedure, among 
other things, provides that if the court shall, after hav- 
ing examined the proceedings of the officer making a 
judicial sale of real estate, be satisfied that the sale has 
in all respects been made in conformity with the pro- 
visions of the statute the court shall direct the clerk to 
make an entry in the journal that the court is satisfied 
of the legality of such sale, etc. The seventh assignment 
of error is that the order of confirmation is void because 
the journal entry of the confirmation does not recite 
- “that the court is satisfied of the legality of such sale.” 

The journal entry recites that the court “finds that said 
gale has been conducted fairly and legally, and is in all 
respects fair and in conformity with law.” Then follows 
an order overruling the objections to the confirmation of 
the sale and confirming it. This is a substantial com- 
pliance with the statute and the judgment is not void. 
There is no error in the proceedings of the district court 
and its judgment is 

AFFIRMED. 
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TUCKER BROLIN Vv. JOHN W. FINES. 
FItep May 18, 1897. No. 8272. 


1. Replevin: Justicy or THE PEACE: PiEaAptna. In an action in re- 
plevin brought before a justice of the peace it is not necessary that 
the plaintiff should file a bill of particulars. The affidavit in re- 
plevin may be used in lieu thereof. 


The filing with a justice of the peace of an 
affidavit, substantially complying with the requirements of sec- 
tion 1034 of the Code of Civi] Procedure, is a necessary prerequi- 
site to invest such justice with jurisdiction to entertain an action 
in replevin, and to invest him with jurisdiction to issue a writ of 
replevin. 


3. : : . An affidavit in replevin filed with a justice 
of the peace in which the affiant alleges that he is the owner and 
entitled to the immediate possession of certain property by virtue 
of a chattel mortgage thereon given to secure the payment of a 
note of $——, but does not allege that said note has matured or 
that any part of the same remains unpaid, or the existence of any 
exigency or fact entitling him to the immediate possession of the 
mortgaged property, does not state facts sufficient to invest the 
justice of the peace with jurisdiction to entertain the action in 
replevin, nor invest the justice of the peace with jurisdiction to 
issue a writ of replevin for the described property. 


Error from the district court of Hall county. Tried 
below before KENDALL, J. Icversed. 


Dryden & Main, for plaintiff in error. 
W. H. Thompson, contra. 


RAGAN, C, 


This is an action in replevin brought before a justice 
of the peace of Hall county by John W. Fines against 
Tucker Bolin. Fines, in his replevin affidavit, alleged 
that he was the owner and entitled to the immediate pos- 
session of certain chattel property, describing it; that 
Bolin wrongfully detained the possession of said prop- 
erty from him, Fines; that said property had not been 
taken from him on any order or judgment, etc., following 
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the statute; that “the plaintiff has a chattel mortgage on 
the corn given by Oscar De Witt duly recorded, the same 
being security on a promissory note of $159.55.” A trial 
of the action resulted in a judgment in favor of Fines, 
and Bolin appealed to the district court. In that court 
Bolin filed a motion to quash the replevin writ on account 
of the alleged insufficiency of the affidavit filed to procure 
the issuance of the same. This motion the court over- 
ruled. A trial in the district court resulted in a verdict 
and judgment for Fines and Bolin brings the case here 
for review on error. 

The only assignment of error which we notice is the 
action of the court in overruling the motion to quash the 
replevin writ issued by the justice of the peace. Section 
1033 of the Code of Civil Procedure provides: “A plaint- 
iff may recover possession of specific personal property 
of less value than two hundred dollars before a justice 
of the peace as herein provided.” And section 1034 of 
said Code provides: “An action for this purpose shall not 
be brought until there is filed in the office of the justice 
an affidavit of the plaintiff, his agent or attorney, show- 
ing (1) a description of the property claimed; (2) that the 
plaintiff is the owner thereof, or has a special ownership 
therein, stating the facts in relation thereto, and that 
he is entitled to the immediate possession of the property ; 
(3) that the property is wrongfully detained by the de- 
fendant; (4) that it was not taken in execution,” ete. It 
will thus be seen that the filing with the justice of the 
peace of an affidavit substantially complying with the 
requirements of the statute is a necessary prerequisite 
to invest the justice of the peace with jurisdiction to en- 
tertain an action in replevin, and to invest him with juris- 
diction to issue a writ of replevin. (Bardieell v. Stubbert, 
17 Neb., 485; Commercial State Bank v. Ketcham, 46 Neb., 
568.) The statute does not expressly require the plaintiff 
in a replevin action brought before a justice of the peace 
to file a bill of particulars; and it was said in [iil v. Wil- 
kinson, 25 Neb., 103, that section 951 of the Code of Civil 
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Procedure, which requires the filing of a bill of particu- 
lars on the part of the plaintiff in all cases before a jus- 
tice of the peace, is not applicable to a case in replevin 
brought before a justice. It seems, therefore, that in 
an action in replevin brought before a justice of the peace 
the application may stand for the bill of particulars. 
Therefore, whether the court erred in refusing to quash 
the writ of replevin depends upon whether the affidavit 
filed to procure its issuance substantially complies with 
the requirements of said section 1034; that is, whether 
that affidavit states a cause of action in favor of the 
plaintiff in replevin against the defendant therein, This 
affidavit is imperfect; but section 121 of the Code re- 
quires the courts, in the construction of all pleadings, 
and for the purpose of determining their effects, to liber- 
ally construe the allegations thereof with a view to pro- 
mote justice between the parties. Looking to the entire 
affidavit filed by Fines to procure this writ of replevin, 
we think the allegations amount to this: That Fines 
claimed to be entitled to the possession of this property 
because of the fact that he had a chattel mortgage upon 
it, and he seems to have been of the opinion that because 
of his mortgage he was the actual owner of the property. 
The affidavit complies with all the requirements of said 
section 1034, except that it does not allege the facts in 
relation to Fines’ special ownership of the property. It 
does not allege when the mortgage was given, when the 
note matured which it was given to secure, or that the 
note had matured and was unpaid; nor does it allege the 
existence of any other fact, or that any exigency had 
arisen since the execution of the note and mortgage — 
which entitled him to possession of the mortgaged prop- 
erty. We think, therefore, that the affidavit does not 
state a cause of action, that the allegations thereof were 
insufficient to invest the justice of the peace with juris- 
diction to entertain the replevin action, and were in- 
sufficient to invest him with jurisdiction to issue the writ 
of replevin, and the court erred in not sustaining the 
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motion to quash it. The justice had no jurisdiction and 
the entire proceeding was void. The judgment of the 
district court is reversed and the action dismissed. 


REVERSED. 
HARRISON, J., not sitting. 


THOMAS K. BRADLEY, ADMINISTRATOR, V. MISSOURI 
Paciric RAILWAY COMPANY. 


FILED May 18,1897. No. 7732. 


Appointment of Administrator: COLLATERAL ATTACK. Where a suffi- 
cient petition for administration is presented to the county court, 
and statutory notice given, the action of the court in appointing an 
administrator cannot be collaterally attacked. The record not dis- 
closing want of jurisdiction, the existence of jurisdictional facts 
will in a collateral proceeding be conclusively presumed. LHstate of 
Moore v. Moore, 33 Neb., 509, followed. 


Error from the district court of Otoe county. Tried 
below before CHAPMAN, J. Reversed. 


John C. Watson, Wash Adams, and Numa F. Heitman, for 
plaintiff in error. 


EH. F. Warren, OC. W. Seymour, James W. Orr, and P. B. 
Waggener, contra. 


IRVINE, C. 


The plaintiff in error, as administrator of the estate of 
Charles L. Meyers, deceased, brought this action against 
the Missouri Pacific Railway Company to recover dam- 
ages on account of the death of his intestate alleged to 
have been caused by the negligence of the railway com- 
pany. Among other defenses, the railway company 
pleaded that Meyers was not an inhabitant of the state, 
and that he left no estate to be administered therein, and 
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that the county court of Otoe county, from which Brad- 
ley held letters of administration, was without jurisdic- 
tion in the premises. At the close of the evidence the 
district court instructed the jury that the county court 
was without jurisdiction, and that Bradley therefore had 
no authority to maintain the action, and that the jury 
should, for this reason, return a verdict for the defend- 
ant. A verdict was so returned and the case dismissed. 

The petition for the appointment of the administrator 
alleges sufficient facts to confer jurisdiction on the 
county court of Otoe county, and this being true, the ap- 
pointment of the administrator is not subject to collat- 
eral attack. Missouri P. Ie. Co. v. Lewis, 24 Neb., 848, was 
an action similar in character to this, and the jurisdic- 
tion of the court appointing the administrator was at- 
tacked. In the opinion Judge CoBB says: “And, again, 
I do not think that in any event her appointment as ad- 
ministratrix of the deceased could be attacked collat- 
ally.” Estate of Moore v. Moore, 33 Neb., 509, was an 
appeal from an order allowing a claim against the estate. 
One of the heirs had filed objections to the claim, one 
objection being that the administration was void for 
want of jurisdiction in the court. The objections to the 
jurisdiction were the same as in this case, to-wit, that 
the decedent was not an inhabitant of the state at the 
time of his death, and left no estate to be administered 
therein. It was held that the appointment was not open 
to attack in this manner, Norval, J., saying: “The ap- 
plication for the appointment of an administrator must 
allege the necessary jurisdictional facts, for if a want of 
jurisdiction affirmatively appears from the face of the 
record, it is fatal to the proceedings, and the objection — 
can be urged at any time. * * * The right of the 
plaintiff in error to question the authority of the county 
court to grant letters of administration on the hearing 
of his objection to the allowance of the claim filed against 
the estate depends upon whether the record of the county 
court on its face shows the lack of jurisdiction to make 
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the appointment. It cannot be doubted that where a 
sufficient petition for administration is presented to the 
proper county court, and the statutory notice is given, its 
action in appointing an administrator is valid and bind- 
ing unless revoked or set aside on appeal.” These de- 
cisions control the present case, and we think that they 
are in accord with the vast weight of authority else- 
where, as well as consonant with sound principle. The 
district court, therefore, erred in giving the instruction 
complained of. 
REVERSED AND REMANDED. 


Homi FIRE INSURANCE COMPANY OF OMAHA Y. JAMES 
SKOUMAL. 


Firzp May 18,1897. No. 8862. 


1. Review: AnsTRACT. In a case submitted under rule 2, on an agreed 
printed abstract, the court will not look beyond the abstract; and, 
in order to a reversal of the judgment below, error must affirma- 


tively appear from the abstract itself. Closson v. Rohman, 50 Neb., 
323, followed. 


2. Compromise and Settlement: CoNsIDERATION. The settlement of a 
doubtful or disputed claim is generally a sufficient consideration for 
a compromise, but in order to have such effect it is essential that 
there be in fact a dispute or doubt of the rights of the parties. An 
arbitrary refusal to pay, based on the mere pretense of the debtor, 
made for the obvious purpose of exacting terms which are inequi- 
table and oppressive, is not such a dispute as will of itself support 
a compromise resulting in a reduction of the amount of his indebt- 
edness. Fitzgerald v. Fitzgerald & Maliory Construction Co., 44 Neb., 
468, followed. 


3. Costs: ATTORNEYS’ Frees: Insurance. In an action on a policy of 
insurance written on real property, the court in rendering judg- 
ment against the insurance company may allow the plaintiff a 
reasonable sum as an attorney’s fee, to be taxed as part of the 
costs. (Compiled Statutes, ch. 48, sec. 45.) 


4, H : REviEw. But on a review of the judgment in 
this court an additional sum will not be allowed as attorneys’ 
fees for conducting the proceedings here, 
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Error from the district court of Cass county. Tried 
below before RAMSBHY, J. Affirmed. 


Greene & Breckenridge, for plaintiff in error. 
J. M. Leyda and A. N. Sullivan, contra. 


IRVINE, C. 


This case has been submitted on an agreed printed 
abstract under rule two. It appears from the abstract 
that the case was begun in the county court, where judg- 
ment was rendered in favor of Skoumal, the plaintiff. 
It was taken by appeal to the district court, where judg- 
ment was again rendered for the plaintiff. The action 
was on a policy of fire insurance upon a dwelling house 
to the amount of $500, and upon personal property to the 
amount of $200. In defense of the action the insurance 
.company pleaded that proofs of loss were furnished 
claiming a loss to the building of $337.10, and on per- 
sonal property of $162.90,—in all, $500, at which amount 
the loss was then and there adjusted; that the loss was 
payable sixty days after proofs of loss were furnished, 
and within that time a draft for $500 was tendered the 
plaintiff, but by him refused. The tender was made in 
court of $500, and an offer was made to confess judg- 
ment for that amount. By the reply it was pleaded that 
the proofs of loss were prepared by the agent of the in- 
surance company, who fraudulently inserted the amount 
specified, and who threatened the assured that he would 
receive nothing whatever unless he signed said proofs; 
that the assured had a very limited knowledge of the 
English language, and had had no experience with in- 
surance companies, and relied on the acts and representa- 
tions of the agent. The case was tried on a stipulation 
of facts, by which it appeared that a policy had been is- 
sued whereunder $500 was written on the house and $200 
on the personalty; that the property was destroyed Sep- 
tember 1, 1895, and that the house was totally déstroyed; 
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that proofs of loss were submitted as pleaded and that 
the insurance company agreed to pay within sixty days 
$500, and the assured agreed to accept the same; but 
the assured supposed that it was to be paid forthwith; 
that the proofs of loss were prepared by the adjuster of 
the insurance company; that the damage to the dwell- 
ing house was $337.10, and to the personal property 
$162.90; that the assured objected to accepting less than 
the face value of his policy, and that the adjuster threat- 
ened him with litigation that would last four or five years 
unless he agreed to take said sum of $500; that the as- 
sured could not tell how the fire originated; that the 
adjuster told him that if he could tell the origin of the 
fire it might be different and he might be entitled to the 
face value of his policy, and relying on and believing said 
statements the assured made the agreement hereinbe- 
fore stated. 

The first question presented is as to the binding force 
of the adjustment or agreement pleaded, and established 
by the stipulation. It will be observed that the amount 
for which the house was insured was $500; that the loss 
was total, and if the company was liable at all it was 
bound to-.pay the face of the policy on account of the 
house. (Compiled Statutes, ch. 43, sec. 43.) It was also 
agreed that the loss to the personalty was $162.90, so that 
on the same assumption of liability the company was 
bound to pay $662.90. The amount of the judgment does 
not appear in the abstract, but presumably it was for 
more than the $500 which the company was willing to 
pay or the company would not be here seeking to reverse 
the judgment. It will also be observed that the stipu- 
lation contains no facts in support of averments of fraud 
in procuring the adjustment or proofs of loss. To sup- 
port the validity of this adjustment or settlement the 
insurance coiurpany cites a large number of cases. A 
case chiefly relied on is Home Fire Ins. Co. v. Bredehoft, 49 
Neb., 152. In that case, however, it appeared that there 
was a hona fide dispute between the parties as to the 

46 


658 NEBRASKA REPORTS. (Vou. 51 


Home Fire Ins. Co. y. Skoumal. 


liability of the company, and in addition the amount 
agreed upon in settlement had been actually paid and 
received in discharge of the contract by the insured. In 
all the other cases cited the demand was either un- 
liquidated as to the amount of recovery, or there was an 
actual dispute as to the rights of the parties, or there had 
been a satisfaction as well as an accord. In this case the 
law fixed the amount of recovery so far as the house was 
concerned, and as to the personal property, the stipula- 
ticn shows that there was no dispute. Nor does it ap- 
pear there was any dispute as to the liability of the com- 
pany. The adjuster did not claim that the company 
was not liable nor does it seem that he claimed that the 
company hoped to be successful in case of litigation. He 
merely threatened the assured with a delay of four or five 
years as the result of litigation. It is true that by the 
stipulation it appears that the insured could not tell how 
the fire originated; but nothing with regard to the terms 
of the policy appears in the abstract, and we cannot pre- 
sume that the policy was effective only in case the in- 
sured was able to account for the origin of the fire. In 
a case submitted under rule two on agreed printed ab- 
stracts, this court will not look beyond the abstracts to 
ascertain the facts. (Closson v. Romen, 50 Neb., 323.) So 
far as appears by the abstract, then, there was no actual 
dispute between the parties either as to the amount of 
the loss or the liability of the insurance company. There 
was nothing but the threat of an agent of the company 
to delay the plaintiff by protracted litigation unless he 
compromised the claim. The law on this subject is now 
well settled, and a case precisely in point is Mitegerald v. 
Fitegerald & Mallory Construction Co., 41 Neb., 374, 44 Neb., 
463. Irom the syllabus of the last opinion we quote as 
follows: “The settlement of a doubtful or disputed claim 
is generally a sufficient consideration for a compromise; 
but in order to have such effect it is essential that there 
be in fact a dispute or doubt of the rights of the parties. 
An arbitrary refusal to pay, based on the mere pretense 
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of the debtor, made for the obvious purpose of exacting 
terms which are inequitable and oppressive, is not such 
a dispute as will of itself support a compromise resulting 
in a reduction of the amount of his indebtedness.” This 
case falls entirely within the principle so stated. 

The district court allowed an attorney’s fee of $75 as 
part of the costs, and its action in this regard is com- 
plained of. Section 45, chapter 45, Compiled Statutes, 
provides that “the court, upon rendering judgment 
against an insurance company upon any such policy of 
insurance, shall allow the plaintiff a reasonable sum as 
an attorney’s fee to be taxed as part of the costs.” It has 
already been held that the words “such policy” in this 
section refer to policies written on real property and in- 
clude policies covering both real and personal estate.“ 
(Hanover Fire Ins. Co. v. Gustin, 40 Neb., 828; Omaha Fire 
Ins. Co. v. Thompson, 50 Neb., 580.) It is suggested that 
the amount allowed was too large in view of the real sum 
in controversy; but there was evidence to support the 
finding of the court in this respect. 

We are asked by the defendant in error to allow an 
additional sum for services in this court. This cannot 
be done. (German Ins. Co. of Freeport v. Eddy, 387 Neb., 
461; Eddy v. German Ins. Co. of /reeport, 51 Neb., 291.) 


AFFIRMED. 


PENN MuTuAL Lire INSURANCE COMPANY, APPELLEE, V. 
CREIGHTON THEATRE BUILDING COMPANY ET AL., 
APPELLEES, AND A. L. REED ET AL, APPELLANTS. 


FILED May 18,1897. No. 9097. 


1. Review: Partizs: Ricnt or APPEAL. An appealable interest exists 
when the judgment or decree so affects a party or privy to the 
record that he would derive a substantial benefit from its modifi- 
cation or reversal. 
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: : MoTIon To Drsatiss. Consequently, on a mo- 
tion to dismiss an appeal on the ground that the appellants are 
without an appealable interest, the question is not whether on the 
merits they are entitled to a reversal of the order appealed from, 
but it is whether the record shows that they are in the attitude of 
parties claiming a substantial right defeated by the order. 


— 


3. Judicial Sales: Rtcur or BipperR To APPEAL. A bidder at a judicial 
sale whose bid has been accepted may appeal from an order set- 
ting the sale aside. 


: Morron To Dismiss. And where the report of sale is 
ambiguous as to the acceptance of the bid, but affords a fair basis 
for contention that a particular bid was accepted, that bidder may 
appeal from the order, and, on motion to dismiss the appeal, the 
court will not inquire whether the contention is well founded and 
the appellant entitled to a reversal. 


4, ——: 


APPEAL: SUPERSEDEAS, The third subdivision of section 
677 of the Code of Civil Procedure, providing for superseding 
orders directing the sale or delivery of possession of real estate 
on giving bond not to suffer or commit waste, contemplates ap- 
peals by the owner or party in possession and has no application 
to an appeal by a purchaser from an order setting aside a sale 
and directing a resale, 


5. 


But in cases not within the statute the dis- 
trict court may, in its discretion, allow a supersedeas on proper 
terms, and should do so where the appellant’s rights will be jeop- 
ardized if the order is not superseded, and no party will be in- 
jured beyond the protection of a bond by superseding the order. 


APPEAL from the district court of Douglas county. 
Heard below before Scorr, J. Submitted on motion to 
dismiss appeal and on motion to vacate supersedeas al- 
lowed by supreme court. Motion to dismiss overruled. 
Order below denying supersedeas reversed. 


John L. Webster and Montgomery & Hall, for the motions. 
William D. Beckett and Rk. S. Hall, contra. 


IRVINE, C. 


The Penn Mutual Life Insurance Company brought an 
action in the district court of Douglas county to fore- 
close a mortgage made by the Creighton Theatre Build- 
ing Company. This proceeded to decree, and on the 30th 
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of January, 1897, the mortgaged property was offered for 
sale at 10 o’clock A.M. As to what occurred at the sale 
we quote as follows from the master’s report: 

“I received two bids for said property, as follows: 

“From Abraham L. Reed and Freeman P. Kirkendall, 
by William D. Beckett, their attorney, I received a bil 
of $117,000, at 10:57 o’clock A. M., that sum being more 
than two-thirds of the appraised value of said property; 

_no other bids having been received by 11 A. M., I accepted 
from said bidders the sum of $20,000 upon said bid, deem- 
ing it unnecessary to require the whole amount of said 
bid to be deposited with me until just prior to the con- 
firmation. 

“Being informed at that time that other bids might be 
made, I deemed it my duty to receive any such bids in 
case they should be made, and thereafter, at 1:20 o’clock 
P. M., I received a bid for said property from Edward W. 
‘Nash, trustee, of $117,500. No other bids being made up 
to 9 o’clock P. M., I declared said property sold to Ed- 
ward W. Nash, trustee, for the sum of $117,500. 

“Immediately after declaring said property sold to Ed- 
ward W. Nash, trustee, I tendered back to William D. 
Beckett, attorney for Abraham L. Reed and Freeman P. 
Kirkendall, the sum of $20,000 paid by them upon their 
bid by said Beckett, and said Beckett then and there re- 
fused to receive the same. Said Edward W. Nash, 
trustee, then paid to me the sum of $27,000 upon his bid, 
I deeming it unnecessary to require the whole of said bid: 
to be deposited with me at that time, and it was agreed 
that the balance of the bid should be paid prior to the 
confirmation of the sale. The amount paid by said Ed- 
ward W. Nash, trustee, was the highest bid made for the 
property and not less than two-thirds of the appraised 
value thereof.” 

As soon as the master’s report was filed, plaintiff 
moved “to confirm the sale made by the special master 
commissioner.” Reed & Kirkendall moved to confirm 
the sale “made by the special master commissioner to 
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them.” E. W. Nash moved “to confirm the sale of said 
property to him,” and objected to the confirmation of 
the sale to Reed & Kirkendall. Reed & Kirkendall also 
filed objections to the confirmation of the sale to Nash. 
The cause coming on for hearing on these several mo- 
tions, the court overruled all motions to confirm, but 
set the sale aside, directing that the property should 
be resold under the decree. Reed & Kirkendall appealed 
from this order, and the case is now presented to us 
upon the motion of the plaintiff and of Nash to dis- 
miss the appeal. The grounds of this motion are that 
the order appealed from is not a final order affecting a 
substantial right, and that Reed & Kirkendall have no 
standing to appeal therefrom. 

The order setting aside the sale shows that the various 
notions were heard upon evidence. The record contains 
no bill of exceptions embodying this evidence. The ap- 
pellees have, however, filed a certified transcript of what 
purport to be affidavits used on the hearing of the mo- 
tions in the district court, and ask us, for the purpose of 
the pending motion, at least, to consider this transcript 
in the place of a bill of exceptions. This we cannot do. 
It would be supererogatory on this point to cite the multi- 
tude of decisions holding that, for the consideration of 
evidence used in the district court, it is essential that it 
should be embodied in a bill of exceptions duly settled, 
allowed, and authenticated; and that the clerk’s certifi- 
-cate verifying copies of affidavits on file cannot under any 
circumstances take the place of such a bill. We must, 
therefore, consider the motion solely in the light of the 
transcript of the record before us. ‘The argument of the 
notion covered quite generally the merits of the appeal, 
and while in one sense those merits are to a certain ex- 
tent necessarily involved, we cannot on this motion 
finally pass thereon. The right of a party to appeal does 
not depend upon his having in fact a meritorious ground 
for the appeal. We take it that the question presented 
is not whether by the sale Reed & Kirkendall obtained 


VoL. 51] JANUARY TERM, 1897. 663 


Penn Mutual Life Ins. Co. v. Creighton Theatre Building Co. 


a valid interest in the property, the subject-matter of the 
action, but whether on the record they are substantially 
interested in the event of the suit. “An appealable in- 
terest exists when the judgment or decree so affects a 
party or privy to the record that he would derive a sub- 
stantial benefit from its modification or reversal.” (2 
Ency. Pl. & Pr., 161, and cases there cited.) In passing 
upon this motion, therefore, we do not inquire whether 
a valid enforceable sale was made to Reed & Kirkendall, | 
but merely whether the record discloses such a substan- 
tial claim on their part as to bring them within the fore- 
going definition. : 

A few propositions established by former decisions of 
this court go far towards solving the question. In the 
first place it has been held that an order setting aside a 
judicial sale isin its nature appealable. (Berkley v. Lamb, 
8 Neb., 392.) It is contended that the order in the case 
cited was appealable only beeause the sale was set aside 
for a reason which prevented a resale, and therefore de- 
termined the proceeding. Some of the language used 
by the court indicates that this feature was considered 
an important one in the case. But the decision was 
based largely on the authority of Mayer v. Wick, 15 O. St., 
548, where the same rule was announced under circum- 
stances which permitted a resale. Moreover, in Bachle v. 
Webb, 11 Neb., 423, in Roberts v. Robinson, 49 Neb., 717, 
and perhaps in other cases, this court has entertained 
appeals from such orders, reversed the order setting aside 
the sale, and ordered confirmation thereof, showing that 
the doctrine of Berkley v. Lamb has not by the court been 
confined so narrowly as the argument referred to would 
require. It is also settled by the same cases that the 
court, in examining a foreclosure or execution sale, is 
not vested with any arbitrary discretion to set the sale 
aside. On the other hand, if the sale was regularly made 
in conformity to the decree and to law, the parties have 
a right to insist upon confirmation. In Nebraska Loan 
& Trust Co. v. Hamer, 40 Neb., 281, where the contest was 
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as to which of two bidders should have been declared the 
purchaser, it was distinctly held that the contract is 
closed by the acceptance of a bid; in other words, that 
rights become vested thereby. True, the rights of the 
purchaser do not become complete until confirmation; 
but if his bid be good and sufficient, if it be the highest, 
if it be accepted, and if the proceedings have been reg- 
ular, he becomes entitled to the order of confirmation 
which finally adjudicates his rights; per contra, a refusal 
‘to confirm and a setting aside of the sale if acquiesced in 
by the purchaser, would finally defeat all right obtained 
under the sale. By the acceptance of a bid the bidder 
becomes a party, subject to the jurisdiction of the court 
and concluded by its orders, and he may be required and 
compelled to perform his bid. (Philips v. Dawley, 1 Neb., 
320; Jones v. Null, 9 Neb., 254; Gregory v. Tingley, 18 Neb., 
318; Norton v. Nebraska Loan & Trust Co., 85 Neb., 466, 40 
Neb., 394.) Ve It follows from these considerations that the 
successful. bidder becomes absolutely bound by the pro- 
ceedings, and that he becomes obligated to perform his 
part of the contract. If he incurs obligations, he also 
acquires rights, and the right acquired is to enforce the 
confirmation of the sale if it be valid, and the conveyance 
of the property which he has bought,/If he fails to as- 
sert the right in the foreclosure proceedings he may not 
be heard to do so in a collateral action, for the simple 
reason that he is concluded by the record. 

But it is contended that while the right to appeal may 
exist after a resale and final order of confirmation an 
order merely setting aside the sale and ordering a new 
one is not final and does not affect the purchaser’s rights, 
because on the resale he may obtain the property on 
terms equally advantageous. In support of this view we 
are cited to Childs v. Hurd, 25 W. Va., 530. In the first 
place, it is to be remarked that the court was there con- 
sidering a statute fixing the right to appeal which is 
much narrower than ours. In the second place, that 
case seems contrary to the weight of authority; as, for 
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instance, among cases taken at random by the writer 
from a long list, Curtis v. Thompson, 29 Gratt. [Va.], 474; 
Mutual Life Ins. Co. v. Sturges, 33 N. J. Eq., 328; Yerby v. 
Hill, 16 Tex., 377; Murphrey v. Wood, 2 Jones’ Law, 63; 
Blossom v. Milwaukee & C. R. Co., 1 Wall. [U. 8.], 655. In 
the third place, that view is based upon a fallacy. It is 
not true that the order setting aside the sale leaves the 
purchaser’s rights unaffected until the resale is had and 
confirmed. If the same purchaser is successful at the 
new sale the right he then has is acquired solely through 
the subsequent sale. His rights under the first sale have 
been divested. A purchaser steps into the record at the 
latest by the acceptance of his bid. He steps out by the 
order setting aside the sale to him, unless he appeals 
from that order. It is final and cuts off all his rights ac- 
quired to that time so long as the order stands. For the 
reasons indicated we think an order setting aside such a 
sale and ordering a resale is a final order affecting a sub- 
stantial right of the purchaser, and that he may appeal 
therefrom. 

On this motion it remains only then to consider 
whether these particular appellants appear on the record 
to occupy the position of purchasers whose rights, if any, 
have been defeated by the order complained of. It ap- 
pears from the master’s report that the property was 
offered at 10 A. M.; that at 10:57 the appellants made 
their bid of $117,000, being more than two-thirds the 
appraised value of the property, and that at 11 A. M., 
no other bid having been received, the master accepted 
from them $20,000 upon the bid, “deeming it unnecessary 
to require the whole amount of said bid to be deposited 
until just prior to the confirmation.” While we are not 
aware of any statute on the subject, it is a settled practice 
in this state to hold such a sale open one hour. From 
this fact and from the fact that the bid was reported, that 
the master received a portion of the purchase money, 
which is not usual and which probably could not be de- 
manded from a bidder whose bid is not accepted, and also 
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from the further statement that the master did not re- 
ceive the rest because he deemed it unnecessary until just 
prior to confirmation, it is, at least, a fair matter for argu- 
ment that the appellants’ bid was accepted and the sale 
closed. In this connection it may be well to call atten- 
tion to the case of Jones v. Null, 9 Neb., 254, where it was 
held that where the purchaser refuses to comply with the 
bid the officer may at once resell the property, but he 
cannot wait until the sale is closed and the bidders have 
departed before again offering the property for sale. We 
think that the report shows a substantial claim of inter- 
est by the appellants upon which they are entitled to be 
heard. 

There is also presented a motion by the same parties 
to vacate a supersedeas heretofore allowed. The history 
of this proceeding is as follows: The appellants applied 
to the district court for an order fixing the amount of 
a supersedeas bond under subdivision 3 of section 677 of 
the Code of Civil Procedure. This application was de- 
nied. After the case was brought to this court, a similar 
application was made to us, on the theory that the order 
complained of was one directing the sale of real estate 
within the meaning of the third subdivision of section 
G77, and that the appellants were, therefore, as of right, 
entitled to a supersedeas on giving a bond conditioned 
against the suffering or commission of waste. There 
being at the time no opportunity for a full hearing of the 
parties and a deliberate investigation of the question pre- 
sented, an order was made allowing a supersedeas in 
pursuance of the statute referred to, with leave, how- 
ever, to the appellees to move to set aside the order. On 
further investigation and reflection we think the case is 
not one in which the appellees are entitled as of right to 
a supersedeas. The subdivision of section 677, to which 
reference has been made, evidently contemplates an ap- 
peal by the party in possession, the former owner whose 
title or right of pessession will be divested by the order of 
sale or delivery of possession. This is apparent from 
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the condition of the bond. The legislature could have 
had no possible object in requiring one out of possession 
and not claiming a present possessory interest to give 
bond not to commit waste on the premises. It has, how- 
ever, been several times held that in cases not within 
the statute the district court may, in its discretion, allow 
a supersedeas. (Gandy v. State, 10 Neb., 243; State v. 
Judges, 19 Neb., 149; Cooperrider v. State, 46 Neb., 84; 
Home Fire Ins. Co. v. Dutcher, 48 Neb., 755.) The appel- 
lants excepted to the order refusing the supersedeas, so 
that order is now before us for review. A resale of the 
property at this time would, to say the least, put in haz- 
ard any rights which the appellants may have, if it would 
not absolutely defeat them, while we cannot see that 
any other parties can be irreparably damaged by allow- 
ing a supersedeas. The Creighton Theatre Building 
Company is the mortgagor in possession. It is not ap- 
pearing in this proceeding and is making no objection. 
The effect of the delay merely continues its possession of 
the property. The bid of appellants was more than suf- 
ficient to discharge the whole decree in favor of the 
plaintiff. In the event of affirmance if the property 
brings a higher price the plaintiff does not suffer. If it 
brings Jess it is not the fault of these appellants who are 
here insisting upon a confirmation of the sale which will - 
entirely protect the plaintiff. Nash, by seeking to en- 
force the order setting aside the sale, claims no interest 
himself, and cannot be damnified. Under the circum- 
stances, we think that the refusal of a supersedeas 
amounted to an abuse of discretion. The supersedeas 
allowed by this court must, of course, be vacated, but 
the order -of the district court refusing a supersedeas is 
reversed and a supersedeas allowed upon the appellants 
giving bond in the sum of $25,000 within twenty days 
from this order conditioned to pay all damages and costs 
which may accrue to any of the parties by reason of the 
delay, in case the judgment of the district court should 
finally be affirmed. 
JUDGMENT ACCORDINGLY. 
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First NATIONAL BANK OF WAHOO, APPELLANT, V. FRANK 
HAVLIK ET AL, APPELLEES. 


FILED May 18,1897. No. 7222. 


1. Gift from Husband to Wife. The married woman’s act, being for 
the purpose of extending and not contracting or limiting the rights 
of married women in this state, will not be held to have abrogated 
the equitable rule which upheld gifts from husbands to wives, 
made when the husband was solvent, and which did not impair 
the existing rights of creditors. Dayton Spice-Mills Co. v. Sloan, 
49 Neb., 622, followed. 


: Trusts: Riawrs or Creprrors. Evidence examined, and held 
to sustain a finding that property in a wife’s name was not held 
in trust for her husband and was not subject to the payment of his 
debt created after she acquired the property. 


2. 


APrrreAL from the district court of Saunders county. 
Heard below before WHEELER, J. Affirmed. 


A statement of the facts appears in the opinion. 


Simpson & Sornborger and Good & Good, for appellant. 


In support of an argument in favor of the contention 
that the property in controversy belongs in equity to the 
husband and should be subjected to the payment of ap- 
pellant’s judgment, reference was made to the follow- 
ing cases: Bailey v. Gardener, 31 W. Va., 94; Musgrave 
v. Parish, 11 8. W. Rep. [Ky.], 464; Scitz v. Mitchell, 94 
U. S., 584; Clinton Mfg. Co. v. Hummell, 25 N. J. Eq., 45; 
Switzer v. Valentine, 4 Duer. [N. Y.], 96; Glaun v. Young- 
love, 27 Barb. [N. Y.], 480; Woodleck v. Havens, 42 Barb. 
[N. Y.], 66; Ryder v. Hulse, 24 N. Y., 872; Connors v. Con- 
nors, 4 Wis., 112; Hlliott v. Bently, 17 Wis., 591; Edson v. 
Hayden, 20 Wis., 682; Duncan v. Roselle, 15 Ia., 501; 
Cramer v, Reford, 17 N. J. Eq., 367; Hamill v. Henry, 69 
Ta., 752; Thomas v. Desmond, 63 Cal., 426; Goddard v. 
Reagan, 28 8. W. Rep. [Tex.], 352; Itrittain v. Crowther, 
54 Ved. Rep. 295; McAnally v. O’Neal, 56 Ala., 299; Humes 
v, Scrugys, 94 U. S., 22; Triplett v. Graham, 58 Ia., 135; 
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Steinkraus v. Korth, 44 Neb., T77; Phunmer v. Rummel, 26 
Neb., 147; Brownell v. Stoddard, 42 Neb., 177; Auliman v. 
Obermeyer, 6 Neb., 260; First Nat. Bank v. Bartlett, 8 Neb., 
819; Thompson v. Loenig, 13 Neb., 386; Stevens v. Carson, 
30 Neb., 544; Hill v. Fouse, 32 Neb., 637. 


J. R. Gilkeson, H. Gilkeson, and Reese & Gilkeson, contra. 


IRVINE, C. 


This was an action in the nature of a creditor’s bill by 
the First National Bank of Wahoo against Frank Havlik, 
Barbara Havlik, his wife, Emma Sommers, and the 
Packers’ National Bank of South Omaha, to subject cer- 
tain property to the payment of a judgment of the Wahoo 
bank against Frank Havlik. The judgment was ren- 
dered in September, 1892, and the debt ‘on which it was 
based was created in May, 1892. The petition alleged 
that in June, 1892, Frank Havlik was the owner of lots 
4,5, and 6, in block 170, of the County Addition to Wahoo, 
in Saunders county, and on the 9th of June, without con- 
sideration and with the intent of defrauding his creditors, 
he conveyed the same to Emma Sommers; that on the 3d 
of May, 1891, Frank and Barbara Havlik purchased of 
Louis Shroeder, with money of Frank’s, lot 24, block 3, 
Brown Park Addition to South Omaha, Douglas county, 
and that the title was taken in Barbara Havlik in secret 
trust for Frank, and with the purpose of placing it beyond 
the reach of his creditors; that on the 24th of June, 1891, 
Frank Havlik purchased from the Union Stock Yards 
Company lots 13 and 14, in block 9, and lot 10, in block 12, 
in the First Addition to South Omaha; that said realty 
was paid for out of the moneys of Frank, but the title 
taken ‘in the name of Barbara in secret trust for him and 
with a similar fraudulent purpose; that on the 22d of 
March, 1892, Frank Havlik was the owner in fee of a cer- 
tain tract of land in Saunders county, which was then 
conveyed to one Zahourek, who gave in part paymcnt 
therefor three promissory notes, one for $800, two for $700 
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each, both due March 1, 1894, and made payable to the 
order of Frank and Barbara; that said notes were fraud- 
ulently transferred by Frank to Barbara for the purpose 
of placing them beyond the reach of Frank’s creditors, 
and were deposited for safe keeping with the Packers’ 
National Bank. These notes turned out to be in the pos- 
session of Barbara and the Packers’ National Bank was 
therefore dismissed from the case. By the answers of 
the two Havliks and Emma Sommers, all allegations of 
fraud were denied and it was pleaded that the convey- 
- ances and transfers referred to in the petition were made 
for good and valuable considerations. The court found 
that lots 5.and 6, in block 170, in Wahoo, were the home- 
stead of the HWavliks and did not exceed in value the sum 
of $2,000. It then found that Frank had an undivided 
one-half interest*in lot 4, and decreed that that interest 
be subjected to the payment of the judgment. This dis- 
posed of the interest of Emma Sommers, and so far no 
complaint is made of the decree by any party. As to 
the transactions with Barbara Havlik, the court found 
in favor of the defendants, The plaintiffs proceeded 
upon the theory that all the property in controversy was 
the result of profits derived from a saloon and boarding 
house kept in Wahoo in the name of Frank Havlik; that 
while Mrs. Havlik advanced $350 to permit him to enter 
into this business, and while the boarding house portion 
thereof was maintained by her labor, there was no loan 
to Frank of the money, and she had no interest in the 
business or the profits thereof; that the money with 
which the property was bought having been so de- 
rived, the property was in equity I*rank’s, and not Bar-. 
bara’s, and that the titles were taken in Barbara in secret 
trust. As to the notes the plaintiffs’ theory was that 
they having been received in part payment for the sale 
of land which was in equity Frank’s, the transfer thereof 
to Barbara was for the purpose of creating a like secret. 
trust. The very able briefs discuss many authorities 
bearing upon the liability of property so acquired and 
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conveyed for the debts of the husband. But the relative 
times of the conveyances and of the creation of plaintiff's 
debt render it, in the light of the decisions of this court, 
unnecessary to consider these questions. It will be ob- 
served that the South Omaha property was all acquired 
by Barbara prior to the time when Frank became in- 
debted to the bank. The evidence tends strongly to show 
that Frank had contracted for the purchase of this prop- 
erty, but having become addicted to the excessive use of 
intoxicants, was unable to make his payments, and that 
most of the purchase money was in fact paid by Barbara 
out of her own separate earnings; and the conveyances 
were therefore made to her. This was done with Frank’s 
knowledge, if not his consent, and while there was intro- 
duced in evidence a document which seems to be a peti- 
tion in the district court of Donglas county by Frank 
against Barbara and the vendor of part of the property, 
seeking to annul the conveyance to her, it is not shown 
that the document was gennine or that any such action 
was ever begun. The circumstances, especially in the 
light of subsequent dealings between the parties, are 
sufficient to establish a ratification, or at least ac- 
quiescence, by I'rank which would operate as a gift of 
his equity, if any he had, in this property. 

It is also claimed in argument that prior to the sale of 
the Saunders county farm a loan was secured of $2,500 
by placing a mortgage thereon, and that this money was ° 
used in improving the South Omaha property. If the 
farm was in fact Frank’s and he chose to borrow money 
in this manner and improve his wife’s real estate, it would 
be another transaction in the nature of a gift to her. 

As to the notes, it is contended that the transfer was 
not made until after the bank’s debt was incurred. But 
the weight of the evidence is the other way and supports 
the finding of the court. 

It follows that if all of the contentions of the appellant 
be well founded as to the property having been acquired 
by moneys earned by and belonging to Frank, in each case 
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there was a gift thereof to Barbara prior to the creation 
of the debt on which the bank’s judgment is founded. 
Our married woman’s act being for the purpose of extend- 
ing and not contracting or limiting the rights of married 
women in this state, will not be held to have abrogated 
the equitable rule which upheld gifts from husbands to 
wives, made when the husband was solvent, and which 
did not impair the existing rights of creditors. (Dayton 
Spice-Mills Co. v. Sloan, 49 Neb., 622; Studebaker v. Welch, 
51 Neb., 228.) The application of this principle disposes 
of the case. 
AFFIRMED. 


GEORGE MORGAN V. STATE OF NEBRASKA, 
FILED JUNE 3, 1897. No. 8413. 


1. Criminal Law: CirrcumMsTaNTIAL Eviprencre. The test by which to de- 
termine the sufficiency of circumstantial evidence in a criminal 
prosecution, is whether the facts and circumstances tending to 
connect the accused with the crime charged are of such conclusive 
nature as to exclude to a moral certainty every rational hypothe- 
sis except that of his guilt. 


: : PROVINCE or JuRy. It is the province of the jury to 
determine the circumstances surrounding, and which shed light 
upon, the alleged crime; and if, assuming as proved the facts which 
the evidence tends to establish, they can be accounted for upon no 
rational theory which does not include the guilt of the accused, 
the proof cannot, as a matter of law, be said to have failed. (Casey 
v. State, 20 Neb., 188.) 


3. Homicide in Perpetration of Rape: Evipencr. The body of de- 
ceased, a girl eleven years of age, who was last seen alive about 
7 o’clock P. M., was, about 1 o’clock the next morning, found in an 
uninhabited building with unmistakable evidence of violence upon 
her person, including well-defined finger marks on the larynx; 
also below the left ear and under the chin. The face was swollen 
and discolored. The eyes and tongue were swollen and protruding, 
while contusions were apparent upon the head and lower limbs. 
Blood was oozing from the vagina, and the vaginal passage was 
torn and lacerated from the opening so far as explored. Her under 
clothing was torn from her person and there was blood on her 
thighs and private parts. There was also found in the vaginal 
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passage a quantity of fluid which an experienced and apparently 
capable chemist pronounced semen of a male person, and medical 
witnesses concurred in the opinion that death resulted from stran- 
gulation. Held, To warrant the conclusion that the deceased was ~° 
killed in the perpetration of a rape upon her person. 


4, 


Evidence examined, and held to point with such cer- 
tainty to accused as the perpetrator of the crime charged as to 
warrant the verdict of murder complained of in this proceeding. 


5. Statutes: ADOPTION oF JUDICIAL CoNSTRUCTION. The legislature of 
this state, in the enactment, in 1873, of the Ohio Criminal Code, 1s 
presumed to have adopted the settled construction thereof by the 
courts of that state. 


6. 


: Errect. But a construction of that statute by the 
courts of Ohio is entitled to no greater consideration than pre- 
vious decisions of this court, and will be rejected for reasons 
which would require the overruling thereof had it been first 
adopted in this state. 


7. Homicide in Perpetration of Felony: MaLicE: PRESUMPTION. Homi- 
cide committed in the perpetration or attempt to perpetrate any 
rape, arson, robbery, or burglary is by section 3, Criminal Code, 
declared murder in the first degree. The turpitude of the act is, 
in the exceptional cases mentioned in the statute, made to supply 
the place of deliberate and premeditated malice, while a purpose 
to kill is conclusively presumed from the intention which is the 
essence of the enumerated felonies. (//enry v. State, 51 Neb., 149.) 


8. : INFORMATION: INsTRUcTIONS. An information for murder 
contained two counts, by the first of which the accused was 
charged with the killing of deceased purposely and of his delib- 
erate.and premeditated malice, and by the second count, the killing 
was alleged to have been done in the perpetration of a rape upon 
the person of deceased. Held, Proper to instruct that murder in 
the second degree, and manslaughter, are not included in the sec- 
ond count, and that in case the accused is found guilty as therein 
charged, the verdict should be for murder in the first degree. 


9. Crimina] Law: ASSUMPTION oF Facts. It is not, in a criminal prose- 
cution, error for the trial court to assume the existence of facts 
asserted by the accused on the trial, or treated by him as proved. 
(Hill v. State, 42 Neb., 503.) - : 


: InsrRucTIONS: OsyEcTrIoNS Not RaisED BELow. Objection 
to an instruction on the ground that it contains two or more dis- 
tinct propositions will not be noticed when made for the first time 
in this court. (Smith v. State, 4 Neb., 277.) 


11. Circumstantial Evidence. It is in a criminal prosecution permissi- 
ble for the state to introduce evidence of any number of facts and 
circumstances tending to connect the accused with the crime 
charged, and if the facts actually proved are sufficient to establish 

AT 


10. 
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guilt beyond a reasonable doubt, he is not entitled to an acquittal 
because of a failure of proof with respect to one or more of the 
facts relied upon for a conviction. 


* 12, Criminal Law: Juror: WaIvER oF OBJECTION. A party by failing 
to exercise his right of peremptory challenge will be held to have 
waived any objection on account of the disqualification of a juror 
then known to exist. (Palmer v. State, 4 Neb., 68.) 


18. Transcript for Review: CorREcTION. It is a rule applicable to all 
appellate proceedings that the record of the trial court, when 
properly authenticated, imports absolute verity. If such record 
is partial or incorrect, the remedy is by means of an appropriate 
proceeding to secure a correction thereof in the lower court. 
(Omaha Loan & Trust Co, v. Hogeboom, 47 Neb., 7.) 


14. Criminal Law: INTRODUCTION or EvipENcE: LimiraTion. It is 
within the discretion of the district court to place a reasonable 
limit upon the time for the production of evidence, and the exer- 
cise of such discretion is not, except in case of an abuse of power, 
the subject of review. 


15. New Trial: ABSENT WITNEsS. A new trial will not be allowed on 
account of the absence of a witness who on a subsequent day of 
the trial attends and testifies for the complaining party. 


Error to the district court for Douglas county. 
Tried below before Scorr, J. Affirmed. 


The opinion contains a statement of the case. 


W. FR. Patrick and W. S. Summers, for plaintiff in error. 


References to sustain the contention that there was 
crror in the orders overruling challenges to jurors having 
opinions as to the guilt of the accused: Olive v. State, 
11 Neb., 1; Curry v. State, 4 Neb., 545; Carroll v. State, 
5 Neb., 31; Cowan v. State, 22 Neb., 523; Miller v. State, 
29 Neb., 445; Owens v. State, 32 Neb., 167. 

Where the evidence is circumstantial, the circum- 
stances established must, to warrant a conviction, be 
such as to exclude every reasonable hypothesis, except 
that of the defendant’s guilt. It is not sufficient that the 
circumstances create a probability, however strong. 
(Botsch v. State, 43 Neb., 501; Dreessen v. State, 38 Neb., 
375; Hliot v. State, 34 Neb., 49.) 

The trial judge should use the statutory language de- 
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scriptive of a crime in giving instructions, and no change 
from the statute can be made that may mislead or deceive 
the jury. (Long v. State, 23 Neb., 33.) 

Instruction 13 was erroneous as invading the province 
of the jury. (State v. Lec, 60 N. W. Rep. [Ta.], 119; Par- 
rish v. State, 14 Neb., 60; Olive v. State, 11 Neb., 1; Young 
vo. Hibbs, 5 Neb., 433.) 

The trial court is not permitted to indicate his opinion 
and thereby influence the jury by discussing the evidence 
or to give instructions which are commentaries on the 
testimony introduced. (Omaha Fair & Exposition Ass'n. v. 
Missouri P, I. Co., 42 Neb., 111; State v. Hudson, 58 Mo., 
138; Smith v. State, 43 Tex., 103.) 

A charge that the law does not require the jury to be 
satisfied beyond a reasonable doubt of each link in the 
chain of circumstances relied upon to establish the de- 
fendant’s guilt, is erroneous. (Stute v. Gleim, 17 Mont., 
17; Marion v. State, 16 Neb., 349; Wolloek v. Stute, 60 N. 
W. Rep. [Wis.], 817; People v. Phipps, 39 Cal., 333; Con- 
monwealth v. Webster, 52 Am. Dec. [Mass.], 711.) 

If any member of the jury entertained a reasonable 
doubt as to the sufficiency of the proof to establish any 
one material averment in the information against the ac- 
cused he should have been free under the instructions 
to have given the acensed the benefit of the doubt. 
(Castle v. State, T5 Ind., 146; State v. Wilt, 34 Kan., 488; 
Stute v. Stewart, 52 Ta., 284; State vc. Sloan, 55 Ia., 217.) 

Instruction 18 is erroneous because it states two propo- 
sitions, and invades the province of the jury. (Williams: 
p, State, 51 Neb., 711; Long v. State, 23 Neb., 33; People v. 
Clarke, 62 N. W. Rep. [Mich.], 1117; Prime v. State, 19 So. 
Rep. [Miss.], 711.) 

The court in giving instructions cannot go outside of 
the theories advanced and the testimony given by the 
parties. (People v. Wallin, 55 Mich., 497; Ingalls v. State, 
48 Wis., 647.) 

The court should not single out, and give undue prom- 
inence to, certain features of the state’s case. (Williams 
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v. State, 13 So. Rep. [Ala.], 333; Hodgkins v. State, 15 8. Is. 
Rep. [Ga.], 695.) 

An erroneous instruction is reversible error though a 
correct exposition of the law on the same point has been 
given to the jury. (Barr v. State, 45 Neb., 458; Afetz v 
State, 46 Neb., 547; Raker v, State, 50 Neb., 202.) 


C. J. Smyth, Attorney General, and Hd P. Smith, Depity 
Attorney General, for the state: 


The mere fact that a juror has formed an opinion from 
what he has heard or read does not disqualify him from 
acting, or make him incompetent to serve. (Bayse v. 
State, 45 Neb., 261; Bohunan v. State, 18 Neb., 57; Curry 
v. State, 5 Neb, 412.) 

If there was error in overruling challenges to jurors, 
it was without prejudice to defendant, as it does not ap- 
pear in the record that he exhausted his peremptory chal- 
lenges. (Bohanan v. State, 15 Neb., 209; Palmer v. State, 
4 Neb., 68; Nowotny v. Blair, 32 Neb., 175; Burnett v. 
Burlington & M. R. R. Co., 16 Neb., 332.) 

The transcript of the proceedings imports verity and 
cannot be altered, amended, or impeached by affidavits. 
(Dryfus v. Moline, 43 Neb., 233; Sullivan v. Benedict, 36 
Neb., 409; Hagerty v. Walker, 21 Neb., 596; State v. Hope- 
well, 35 Neb., 822.) 

All that was necessary for the jury to find in order to 
convict accused of murder in the first degree under sec- 
tion 3 of the Criminal Code was that the killing was done 
while he was perpetrating, or attempting to perpetrate, 
the crime of rape. Deliberate and premeditated malice, 
if elements of the crime charged, is conclusively pre- 
sumed when it is shown that the killing was done while 
perpetrating the crime of rape. (Moynihan v. State, 70 
Ind., 126; Titus v. State, 9 Crim. Law Magazine [N. J.], 
353; Graves v. State, 45 N. J. Law, 204; Commonwealth 
v. Manfredi, 162 Pa. St., 144; Buell v. People, 78 N. Y., 492; 
State v. Gray, 19 Ney., "212; State v. Miller, 138 S. W. Rep. 
[Mo.], 882; State v. Hopkirk, 84 Mo., 278.) 
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The statement in instruction 20, that the law does not 
require the jury to be satisfied, beyond a reasonable 
doubt, of each link in the chain of circumstances relied 
upon to establish defendant’s guilt, is not ground for re- 
versal when considered in connection with the entire 
charge. (State v. Hayden, 45 Ia., 11; Bressler v. People, 
117 Tll., 422; People v. Phipps, 39 Cal., 326; People v. An- 
thony, 56 Cal., 397; Koerner v. State, 98 Ind., 7.) 


Post, C. J. 


The plaintiff in error was, at the September, 1895, term 
of the district court for Douglas county, convicted of 
murder in the first degree, and from the judgment im- 
posing the extreme penalty therefor he prosecutes error 
to this court. The information which was-the basis of 
the prosecution below contained two counts, in the first 
‘of which the accused was in substance charged with 
fatally assaulting the deceased, Ida Gaskill, with in- 
tent her, the said deceased, feloniously and of his de- 
liberate and premeditated malice, to kill and murder; 
and by the second count thereof it was charged that the 
accused feloniously killed and murdered the said Ida 
Gaskill in the perpetration of a rape then and there com- 
mitted upon her, the said Ida Gaskill, a female child 
under eighteen years of age, to-wit, of the age of eleven 
years. A verdict was returned finding the accused not 
guilty as charged in the first count of the information 
and guilty in manner and form as charged in the second 
count thereof. A motion for a new trial was interposed, 
in which were alleged numerous grounds for the setting: 
aside of the verdict, and which are made the basis of 
separate assignments of the petition in error. 

The questions to be determined in this proceeding may, 
it is believed, be greatly simplified by the preliminary 
observation that there exists no controversy respecting 
the corpus dclictt. Indeed, the fact was conceded by. 
counsel for the accused on the argument of the cause, and 
cannot, upon the record, be disputed, that the body of the 


678 NEBRASKA REPORTS. [VoL. 51 


Morgan v. State. 


deceased, a girl eleven years of age, who was last seen _ 
alive about 7 o’clock P. M. of Sunday, November 3, 1895, 

was, about the hour of 1:30 in the morning following, 

found in an uninhabited building in the city of Omaha, 

with unmistakable evidence of violence before death, in- 

cluding well-defined finger marks on the neck and larynx; 

also below the ear and under the chin. The face was blue 

and swollen, the eyes and tongue were swollen and pro- 

truding, while contusions were apparent upon the head 

and lower limbs. Blood was oozing from the vagina, and 

the vaginal passage was torn and lacerated from the open- 

ing so far as explored. The underclothing of the deceased 

had been torn from the person, and there was blood on 

her thighs and private parts. There was also found in 

the vaginal passage a considerable quantity of fluid, 

which Dr. Detwiller, an experienced and apparently 

capable chemist, from a careful analysis, pronounced 

semen of a male person; and medical witnesses, of whom 

a number were examined, concurred in the opinion that 

death resulted from strangulation subsequent to the 

violation of the person of deceased in manner as charged. 

It is thus apparent that the important inquiry relates tu 

the connection, if any, of the accused with the homicide . 
proved, and to that subject our attention will now be 
directed. 

For a month or six weeks previous to the tragedy above 
noted Mrs. Gaskill, mother of the deceased, with her fam- 
ily, consisting of the said Ida and her son Willie, aged 
nine years, had occupied rooms on the third floor of a 
building described in the record as No. 1814 Half-How- 
ard street, in the city of Omaha, on the first floor of which 
was a suite of two rooms occupied by the accused and one 
Sanford, to whom further reference will hereafter be 
made. Among the acquaintances of the Gaskill family 
was Martin Booker, a single man, engaged’ on his own 
account as a teamster, and who resided at No. 1806 St. 
Mary’s avenue, in the neighborhood of a half block dis- 
tant. On the fatal Sunday, Ida and her brother, with 
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their mother’s permission, dined with Booker, going to 
his rooms a little before noon, and returning home be- 
tween 3 and 4 o’clock P. M. Ida, after the dinner with 
Booker, washed and put away the dishes of their host, 
and scrubbed the floor of his room, receiving therefor 
some trifling compensation tendered her. From the 
time of her return home until about 5:30 P. M. she was 
engaged alternately in assisting with the household 
duties and in play with companions of her own age in the 
neighborhood. Mrs. Gaskill, about the hour last named, 
in return of the hospitality shown her children, permitted 
Ida to go out for the purpose of inviting Booker to supper 
with her. After delaying the meal for an hour or more, 
and becoming alarmed on account of the prolonged ab- 
sence of the child, search was instituted by the mother, 
which, with the assistance of officers Hudson and Mc- 
Grath of the police force, finally resulted in the finding 
of her lifeless body as already narrated. The first meet- 
ing of Ida and the accused on that day, of which the 
record furnishes any positive evidence, was at Booker’s 
rooms between 1 and 3 o’clock P. M., on which occasion 
there was, as testified to by Booker, some conversation 
between them which the latter did not overhear. Some 
time during the afternoon she visited the accused at his 
rooms, remaining for a few minutes only, at which time, 
as admitted by him to witnesses for the state, she sat 
upon his lap. She was, during the afternoon or evening, 
observed by Mrs. Van Horn to meet and speak to the ac- 
cused while passing through an alley in the rear of the - 
uninhabited building in which her body was subse- 
quently found (by witnesses referred to as the “old red 
house”), to-wit, No. 1807 Half-Howard street. She was 
seen by Fanny Donovitch, a girl of her own age, a few 
minutes before 6 o0’clock, returning from St. Mary’s ay- 
enue by way of  >ker’s, and a little boy, Claude Mc- 
Crum, testified to having seen her about the same time 
talking with Booker near the latter’s house. She was 
also seen by Mr. Penny, who testified for the defense, at 
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6:30, when too dark for recognition except by her voice, 
coming from the direction of Booker’s, and within a few 
feet of the door of the accused, where, in response to a 
question by some person, unseen by the witness, she an- 
swered, “Wait; I will be back in a minute,” or in words 
of like import. Accused was scen in the vacant building 
and in the immediate vicinity thereof-at different times 
during the afternoon and evening. Jolin Flannigan, a 
teamster, while passing through the alley, spoke to him, 
at which time he was in one of the back rooms of said 
building; and later in the afternoon he attempted, ac- 
cording to the witnesses for the state, by beckoning and 
by means of other signs, to attract to said building two 
little girls of the age of deceased. He was seen by Mrs. 
Agnew to come from his room about twenty minutes be- 
fore 6 o’clock and pass between the vacant building and 
the barn, and was by Mrs. Koch seen to return from the 
direction of St. Mary’s avenue to the vicinity of said 
building about 5:30 or 6 o’clock. 

But the witness, of all others, best qualified to speak 
from a personal knowledge of the movements of de- 
ceased that afternoon and evening was her brother 
Willie, who testified that subsequent to his return from 
Booker’s he was the bearer to her of a message from the 
accused which amounted to a.request for her to’ meet 
him, the accused, at the vacant building. In view of the 
important bearing of this testimony of the last named 
witness upon the question at issue, we here set out the 
material part. thereof: 

He [accused] was over there and told me. He said, 
“T have got something to tell you,” and I said, “Tell it. 
out.” He said: “I will give you a nickel if you won’t tell 
anybody. Don’t tell it to your mother. Just keep it to 
yourself,” and a man came along and talked to him a 
while, and he said, “Now remember, and don’t tell;” and 
he told me to go up and tell Ida to come down, he wanted 
to see her; and J asked what he wanted to see her for, 
and he said he wanted to see her a minute; and I went 
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up and told her to come down, and she said she would 
come down in about ten minutes; and then I come down. 
* # * JT said, “Hello;” and he began to tell me what 
I did tell you, and then he said, “I have got something to 
tell you;” and I said, “Tell it out;” and he said, “Sure 
you won’t tell anybody,—your mother or any living 
soul?” and I said, “All right;” and then a man come back, 
and stopped and talked awhile; and I said, “Tell me;” 
and he.said; “Now, won’t you ever tell nobody?” And 
then we walked around the old house, and he told me to 
go up and tell Ida. 

. What old house? 

. Where she was found. 

. You saw him go around there? 

Yes; I walked with him. 

. Where did you leave him? 

. Down there by that old house. 

Now, did you go and tell Ida? 

. Yes, sir. 

Where did you find Ida at that time? 

. Up home; and I called her out, and mamma told 
her to go and see what he wanted, and she said, “I’ll be 
down in about ten minutes.” 

Q. And then what did you do,—what did George [the 
accused] tell you when you told him that? 

A. I told him, and we had had some money that he 
gave me and Ida; and he told me, “Here is a penny to 
go and get me some taffy;” and I went over and got it, 
and between 5 and 6 o’clock I was coming back, and Ida 
came down,and said she was going over to Martin 
Booker’s. 

Q. When you came back from telling Ida, Morgan 
wanted to see her, where did you find Morgan? 

. Down in the house there. 
. Found him in the house? 
. Yes, sir. 

. In this old house? 

. Yes, sir. * * * 


> 
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Q. Where were you? Which side of the house did you 
go on? 

A. Out doors. I didn’t go inside. I ran to see where 
he had gone; and then I looked in that second window 
and just got in time to see him jump into the closet, and 
said, “What are you hiding from?” and he said, “I ain’t 
hiding.” * * * 

Q. Where was he when you asked him, “What are you 
hiding from?” 

A. In the little closet where she was found. 

We quote also as bearing upon the same subject from 
the testimony of Mrs. Gaskill, who, after stating that 
the deceased went out to play about 4:30 P. M., con- 
‘tinued: 

Q. Ilow long was she out to play when she went out 
about 4 or half past 4 o’clock? 

A. Well, as near as I can guess, it must have been an 
hour. 

Q. So that she must have come back in the neighbor- 
hood of 5 or half past 5? 

A. Yes, sir. 

Q. Is that right? 

A. I think so; she was home before half past 5. * * 

Q. Llow long was she in the house before she left the 
last time to go to Martin Booker’s? 

A. Why, about half an hour. Between the time she 
was out to play and came in, she stayed with me about 
half an hour. 

Q. Stayed about half an hour in the house before she 
went the last time? 

A. Yes, sir. 

The prosecution was conducted upon the theory, evi- 
dently accepted by the jury, that deceased left her home, 
as narrated above, for the double purpose of conveying her 
mother’s invitation to Booker and of meeting the ac- 
cused in response to his request. It was, in short, con- 
tended by the state that her little brother was made the 
unconscious instrument by means of which she was lured 
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to her destruction. In this connection should be men- 
tioned another set of facts tending strongly to connect 
the accused with the crime charged. That he had been 
drinking to excess during that day is conceded by all. 
He had, as early as 8 o’clock P. M., according to state- 
ments made as a witness in his own behalf, visited a 
neighboring saloon as often as six or eight times, and 
had on each occasion taken one or more drinks of liquor. 
He was seen during the afternoon with a bottle of liquor 
in his possession. To Mr. Henning, a newspaper reporter, 
he stated that he drank that day a pint of whiskey in his 
room,—that he was in fact drunk; and to officers Haze 
and Hudson, by whom he was arrested at 3 o’clock the 
next morning, he said, referring to his movements the 
evening previous, that he had been drinking with some 
friends and did not exactly know what he was doing. 
He was found by the officers asleep in his rooms, and 
appeared to be greatly perturbed when aroused. The 
only clothing upon bis person at that time was a white 
shirt, on the bosom of which was a spot of blood. There 
were bloody stains on the lower part of his shirt, and 
on both sides of the front opening of the pantaloons he 
is shown to have worn the day of the homicide. There 
was also blood under and around the finger nails and be- 
tween the fingers of his left hand, while in one of his 
pockets was found a handkerchief which appeared to 
have been recently washed, still damp, and upon which 
were distinct traces of blood. Upon being asked for an 
explanation of the blood upon his clothing and his per- 
son, he professed his inability to account therefor. 
Afterward he claimed to have gotten blood on his hands 
and clothes while carrying dressed beef for one Murry, 
a butcher, the Saturday previous, and later explained 
the circumstance in question by saying that he first went 
to bed without removing his pants, and that during the 
night he became conscious of the fact that his nose was 
bleeding profusely; that the blood therefrom was run- 
ning through his mustache and upon his face; that he 
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succeeded, without arising, in stanching the flow of 
blood by the use of his handkerchicf; that he was a sec- 
ond time awakened by the same means, and with the 
same result, except that he arose and removed his pants 
and again immediately returned to his bed. Unfor- 
tunately, however, for that contention, the six witnesses 
who, at the time of his arrest, or very soon thereafter, 
critically examined his person, failed to observe any 
blood upon his face or other facts which would indicate 
nose bleeding. He was contradicted also by Mr. Murry, 
who testified that he [accused] handled no meat on Sat- 
urday, but was engaged in washing windows, scrubbing 
floors, and going of errands only. Mrs. Whitman, who 
lodged in a suite of rooms next to those occupied by the 
accused and separated therefrom by a narrow hallway, 
in which is situated a hydrant and sink, testified to hav- 
ing heard a scream about 7 o’clock of the evening in 
question, as of one in pain or terror, from the direction 
of the “old red house” on the opposite side of the street, 
or from the livery barn across the alley therefrom, and 
that shortly before 8 o’clock she heard the water run- 
ning in the sink above mentioned; also footsteps of some 
person passing between that point and the door of the 
accused, four or five feet distant. The accused testified 
in his own behalf that he last met deceased about 5:30 
P. M. on the sidewalk near Booker’s door, from which. 
point he went direct to the saloon above mentioned, and 
thence, after a stay of ten or fifteen minutes, immediately 
to his room; that a half hour later he called for his 
mail at a neighboring hotel, being absent from home a 
few minutes only; that on discovering that his clock had 
run down, he returned to the hotel to get the correct time, 
which proved to be twenty minutes before 7; that he re- 
turned at once to his room where he remained until the 
time of his arrest, and that he retired for the night not 
later than 8 o’clock. He was to some extent corrobor- 
ated by William Thompson, who testified that he [wit- 
vess], in company with Sanford and another, were pres- 
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ent when, about 7 o’clock P. M., the accused left his room 
for the avowed purpose of ascertaining the time of day, 
and to the return to his room of the latter within a short 
time, not exceeding ten minutes thereafter. The said 
Martin Booker, who had previous to the arrest of the 
accused, been taken into custody on suspicion of com- 
plicity in the homicide, and held (but whether as a party 
defendant or as a witness does not appear), testified on 
rebuttal that he did not see the deceased after her de- 
parture from his house in company with her brother, be- 
tween 3 and 4 o’clock; that within thirty minutes there- 
after he went out in company with a neighbor, one Titus, 
in search of rooms for the latter, and was thus engaged, 
with the exception of the time necessarily employed in 
caring for his team, until about 8 o’clock, when, on part- 
ing with Titus, he returned home for his supper; that at 
the conclusion of his meal he again left home, going with 
Titus, upon the invitation of the latter, to his rooms, from 
which he returned home between 9 and 10 o’clock, and 
immediately retired. 

The foregoing partial analysis presents the salient 
features only of the evidence, omitting minor circum- 
stances and matters of detail confirmatory of the prin- 
cipal facts, and which, as argued by the state, point with 
such unerring conviction to the guilt of the accused as 
to exclude every reasonable doubt thereof. It is, on the 
other hand, strenuously insisted by the accused that he 
was entitled to a verdict of acquittal on the grounds, 
first, that his proof of alibi was complete; second, that 
the circumstances in evidence point with equal force to 
Booker as the perpetrator of the crime charged. Ex- 
tended comment upon the evidence is deemed unneces- 
sary at this point, particularly in view of the fact that 
further reference to that subject will be required in an- 
other connection. 

The test by which to determine the sufficiency of cir- 
cumstantial evidence in criminal prosecutions is sub- 
stantially as asserted by the state, viz., whether the cir- 
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cumstances tending to connect the accused with the 
crime charged are of such conclusive nature as to exclude 
to a moral certainty every rational hypothesis except 
that of his guilt. (Casey v. State, 20 Neb., 188; Dreessen 
v. State, 88 Neb., 375; Davis v. State, 51 Neb., 301.) It 
is the province of the jury to determine the circumstances 
surrounding the alleged crime, and if, assuming as proved 
the facts which the evidence tends to establish, they can 
be accounted for upon no rational theory which does not 
include the guilt of the accused, the proof cannot be said 
to have failed. Accepting, therefore, as true the testi- 
mony of the state’s witnesses, the evidence does, we 
think, point with such certainty to the guilt of the ac- 
cused as to warrant the verdict found. While there was, 
it must be confessed, evidence strongly tending to con- 
tradict the witnesses for the state, and which, had it been 
- credited by the jury, would doubtless have led to an ac- 
quittal, the question was largely one of veracity, as to 
which the verdict must, for the purpose of this proceed- 
ing, be accepted as conclusive. 

Complaint is made of the overruling of the challenge 
for cause by the accused of John Grant and Peter Hill, 
called as jurors. It is shown that the juror Grant was 
excused by the prisoner in the exercise of his tenth per- 
emptory challenge, and that he subsequently exercised 
his thirteenth challenge by excusing juror Kinsman. 
There is, however, nothing to indicate that he availed 
himself of his three remaining challenges, or that he 
was unable to excuse the jurors to whom the objection 
applied without exhausting his rights in that respect. 
Ife must, therefore, be held to have waived whatever 
error, if any, was committed in the overruling of his 
challenges for cause. (Palmer v. State, 4 Neb., 68; Bo- 
hanan v, State, 15 Neb., 209; Burnett v. Burlington & M. 
R. R. Co., 16 Neb., 332; Nowotny v. Blair, 32 Neb., 175.) 

Error is assigned in the excusing from the jury, as 
alleged, after the same had been selected and sworn, of 
one of the members thereof, thereby depriving the ac- 
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cused of his right of peremptory challenge with respect 
to the person selected in place of the juror so excused. 
It is shown by the transcript that on Saturday, Novem- 
ber 80, the jury having been selected and sworn, an ad- 
journment was taken until the Monday following, when 
upon the convening of court, and before the introduc- 
tion of any evidence, proceedings were had which are 
thus recorded: 

“Tt appearing to the court that since the impaneling 
of the jury in this case and their retirement to the jury 
room of this court in custody of bailiffs Savage and Will- 
iams, on the 30th day of November, 1895, Peter Ixill, one 
of said jurors, duly empaneled and sworn to try this 
case, has become so violently sick and is now so indis- 
posed as to be wholly unable to remain longer as a juror 
in this case without, in the opinion of the court, greatly 
endangering lis life, and no evidence having as yet been 
introduced before the jury, the court upon its own mo- 
tion hereby discharges said jury, the defendant in open 
court consenting and agreeing thereto. 

‘Whereupon the defendant and the state in open court, 
consenting and agreeing that a new jury shall be im- 
paneled and sworn, and the trial of this cause proceed 
forthwith, and the defendant in open court agreeing to 
and waiving all objections to the other eleven jurors, who 
had been heretofore impaneled and sworn in this case, 
and James Collins having been selected and accepted 
as a juror in this case by the state and by the defendant, 
thereupon came the said persons, to-wit, * * * who, 
being selected and accepted by the state and by the de- 
fendant as a jury to try this case, are now duly impaneled 
and sworn according to law.” 

No question is raised of the power of accused to accept 
the jury as finally completed and sworn; and that the 
record quoted affirmatively shows such acceptance is ex- 
pressly conceded. It appears, however, that on Decem- 
ber 21, twelve days subsequent to the return of the ver- 
dict, a motion was interposed by accused for the correc- 
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tion of the record based upon affidavits of his counsel 
denying the acceptance of the jury by him, or in his be- 
half, and asserting that the action had on December 2 
was over his express objection. But, so far as we are 
advised by the transcript, said motion was never called 
to the attention of the district court or a ruling had 
thereon, and we are now in effect asked, in a strictly col- 
lateral attack, to discredit the record, the highest and 
most authentic evidence of judicial proceedings. It is 
a fundamental rule, applicable to all appellate proceed- 
ings, that the record of the trial court, when properly 
authenticated, imports absolute verity. (Worley v. Shong, 
35 Neb., 311; State v. Hopewell, 35 Neb., 822; Dryfus v. 
Moline, 43 Neb., 233.) If such record be partial or in- 
correct the remedy is by means of appropriate proceed- 
ings to secure a correction thereof in the lower’ court. 
(Omaha Loan & Trust Co. v. Hogeboom, 47 Neb., 7.) 

It is assigned as misconduct of the trial court that the 
judge, on the afternoon of December 4, announced that 
the state would be required to close its case in chief be- 
fore adjournment for that day, whereupon the county 
attorney protested, saying that he desired to call fifteen 
or twenty additional witnesses; to which the judge re- 
sponded that he “did not care if the state had five hun- 
dred witnesses, he had made up his mind that it must 
close that night, and it would have to be done.” Such 
statement, it is argued, must, by the jury, have been con- 
strued as an intimation that the state was entitled to a 
conviction upon the evidence already produced, and ac- 
cordingly prejudicial in the highest degree to the ac. 
cused, Of this assignment it may be said that it is ex- 
tremely doubtful if there exists any foundation therefor 
in the record. Indeed, we should, if it were necessary 
to determine that question, feel constrained to hold that 
the affidavits upon which it rests are not included in the 
bill of exceptions allowed by the district judge. But, 
assuming the question to be presented by the record, the 
contention is without merit since prejudice to the defend- 
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ant, in a criminal prosecution, will not, as a matter of 
law, be presumed from the exclusion of witnesses for the 
state. The trial court may be, and in practice frequently 
is, required to place a limit upon the time for the pro- 
duction of evidence, and the exercise of such a discretion 
is not, in the absence of an abuse of powcr, the subject 
of review. 

Among other matters testified to by the officers who 
searched the room of accused at the time of his arrest, 
was the finding of a wash basin containing water, and 
on the under side of which were spots of blood. With 
the apparent purpose of explaining that circumstance, 
accused testified on his own behalf to the purchase, on the 
Thursday preceding his arrest, of some fish, which, on his 
return home, were placed in the basin above described, 
and that he subsequently cleaned said fish in the pres- 
ence of William Thompson on a table in his room, after 
which he washed his hands in said basin, which state- 
ment was, as regards the purchase and cleaning of the 
fish, corroborated by Thompson. The state in rebuttal, 
having offered expert evidence tending to prove that the 
stains on the inside of the accused’s pants could not have 
been produced by blood of the fish, objection was inter- 
posed by the defense, when the following conversation 
ensued: 

“Judge—There is no testimony before the jury that a 
drop of blood got off those fish and onto his [accused’s] 
clothes. 

“Mr. Baldrige (for the state): * * * I move to 
strike from the record all testimony as to the purchasing, 
cutting, and cleaning of fish on this table by the defend- 
ant. 

“Judge: When the question was up before * * * 
J held that he might show the cutting of the fish, but, as 
I say, there is not a semblance of testimony that a drop 
of blood * * * from those fish got on the clothing 
of the defendant, and all the evidence about the fish is 
wholly immaterial for the reason that it is not connected. 

48 


690 NEBRASKA REPORTS, [Vo.. 51 


Morgan v. State. 


“Mr. Baldrige: * * * Then my motion ig re- 
newed. 

“Judge (addressing counsel for defendant): If you wish 
to recall the defendant and have him swear * * 
that there was blood of those fish on his clothes, I will 
allow you to do it. Otherwise I will take the testimony 
from the jury. 

“Mr. Patrick (for defendant): We do not desire to re- 
call him. 

“Judge: The ruling will be that the testimony in re- 
gard to the cutting and cleaning of the fish on the table 
will be stricken from the record as wholly immaterial.” 

To the striking oyt of such testimony the accused ex- 
cepted, and the ruling in that regard is now assigned as 
error. It is not at this time claimed for the testimony 
stricken that it tended in any degree to explain the blood 
on the person or clothing of the accused. Counsel in- 
sist, however, that it was admissible as explanatory of 
the blood found upon the wash basin above referred to. 
The writer was from first impression inclined to that 
view, on the ground that such testimony might be said to 
bear, although remotely, upon that question. But we 
are, from a more careful scrutiny of the record, satisfied 
that it was wholly irrelevant to the issue, and that the 
court did not err in striking it out, since, as appears from 
the foregoing quotation, the motion and ruling embraced 
the testimony only so far as it relates to the cleaning of 
the fish, and not such parts thereof as tended to prove 
their contact, direct or indirect, with the basin. 

It is alleged that the county attorney was guilty of 
misconduct in secreting the witness Thompson. The evi- 
dence upon which that assignment rests is that on De- 
cember 5 the witness could not be found when it was 
sought to call him in behalf of the defense, and that by 
direction of the county attorney he remained in the office 
of the latter throughout said day. Of the several an- 
swers to the argument advanced in this connection it is 
sufficient to mention one, viz., that the witness named 
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was subsequently called and examined by the accused, 
who cannot now be said to have been prejudiced by the 
action complained of. 

Exception was taken to certain instructions given by 
the court on its own motion, the first of which relates to 
the manner of defining murder as charged in the sep- 
arate counts of the information. Referring to the first 
count, it is said in paragraph No. 3: “The crime charged 
in the first count against the defendant is murder in the 
first degree. Murder in the first degree as charged in 
said count is thus defined by statute: ‘If any person shall 
purposely, and of deliberate and premeditated malice, 
kill another, every person so offending shall be deemed 
guilty in the first degree. * * * The crime of murder 
in the first degree has three elements, to-wit: First, the 
killing of a human being; second, the killing must have 
been purposely and intentionally done; and third, the 
killing must have been done of deliberate and premedi- 
tated malice.” The foregoing is followed by para- 
graphs defining in apt language murder in the second 
degree and manslaughter. And paragraph No. 12, which 

refers to the second count of the information, reads as 
' follows: “Ihe crime charged in the second count is thus 
defined: ‘If any person in the perpetration or attempt 
to perpetrate any rape, kill another, every person so of- 
fending shall be deemed guilty of murder in the first de- 
gree.” Under the law, to warrant a conviction of defend- 
ant of the crime charged in the second count of the 
information, the state is not required to prove that the 
act of killing was done purposely and of deliberate and 
premeditated malice. ‘The facts necessary to be estab- 
lished by the state by evidence beyond a reasonable 
doubt to warrant a conviction of the crime charged in the 
second count are, that the defendant in perpetrating or 
attempting to perpetrate a rape upon the said Ida Gas- 
kill did choke, suffocate, or strangle her, the said Ida 
Gaskill, and of which choking, suffocation, or strangling 
by defendant she, the said Ida Gaskill, then and there 
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died.” It is said in criticism of these instructions, first, 
that the accused was entitled to have section 3, Criminal 
Code, given to the jury as an entirety, instead of frag- 
mentary parts thereof arranged in the order which, in 
the opinion of the trial court, the legislature should have 
adopted; second, that they are in substance vicious, 
since, as claimed, they exclude from the consideration of 
the jury, in connection with the second count, the lower 
degrees of homicide, and authorize a conviction for mur- 
der in the first degree without proof of malice, or of a spe- 
cific intent to kill. Respecting the first ground of crit- 
icism, it is sufficient that the course pursued was, to say 
the least, appropriate for the purpose of an orderly pre- 
sentation of the issues, and fair alike to the state and 
the accused. The second criticism presents a question 
of greater difficulty, and to which attention will now be 
directed, viz., the meaning of so much of section 3, Crim- 
inal Code, as relates to homicides committed in the per- 
petration or attempted perpetration of the felonies 
therein enumerated. The language of the section in 
question is: “If any person shall purposely and of delib- 
erate and premeditated malice, or in the perpetration or 
attempt to perpetrate any rape, arson, robbery, or 
burglary, or by administering poison or causing the 
same to be done, kill another * * * every person so 
offending shall be deemed guilty of murder in the first 
degree.” In IIenry v. State, 51 Neb., 149, it was held that 
the killing of a human being while the slayer is engaged 
in the perpetration or attempted perpetration of either 
of the designated felonies is, by force of the statute 
- quoted, murder in the first degree. But what is there 
said may, in view of the fact that the conviction was for 
murder in the second degree, only be regarded as obiter, 
which fact, in connection with reasons hereafter appear- 
ing, has led to a re-examination, on our own motion, of 
the subject in the light of authority. It was held in 
Robbins v. State, 8 O. St., 131, that, while the terpitude of 
the felonious act is, in the exceptional cases mentioned 
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in the statute, made to supply the place of deliberate 
and premeditated malice, the purpose to kill applies to 
each of the several classes of murder in the first degree, 
and is an essential element thereof. That case was, it 
should be remarked, decided eighteen years previous to 
the adoption by this state, in 1873, of the Ohio criminal 
‘code, and should be accorded due consideration in giving 
effect to the statute. There exists, notwithstanding the 
many adjudications in point, some diversity of opinion 
respecting the effect of constructions placed’ upon stat- 
utes previous to their adoption in other jurisdictions. 
Such a construction, it is sometimes said, becomes, upon 
the enactment of the statute by another state, an integral 
part of the act itself, having the force and effect of a 
legislative command. However, the more rational view, 
and the one sanctioned by authority, is that, except as 
applied to English statutes in force in this country at 
the time of the war of the revolution, the effect of such 
previous constructions is the same as of decisions by 
courts of last resort having jurisdiction of the particular 
controversy. (Cathcart v. Robinson, 5 Pet. [U. S.], 264.) 
The Ohio case must, therefore, be regarded as a construc- 
tion of the statute, to be ignored or rejected only for 
reasons which would require the overruling thereof had 
the decision been pronounced by this court, and in that 
light tt will now be examined. That case was decided 
by a bare majority of the judges, Swan and Brinkerhoff 
joining in a vigorous dissenting opinion, and the doctrine 
there announced has not been, so far as we can discover, 
subsequently asserted by that court, while it may be said 
to stand alone as an exposition of our own and cognate 
statutes. In Brown v. State, 7 Ore., 186, which was a 
prosecution for murder in the first degree under a statute 
in substance identical with ours, the reasoning in Robbins 
». State was examined and rejected as wholly unsatis- 
factory, and the statute held to mean that whoever, 
while in the commission of or attempt to commit any 
rape, etc., kills another shall be deemed guilty of murder 
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in the first degree. In Buel v. People, 78 N. Y., 492, it was 
held murder in the first degree to cause the death of a 
female, although unintentionally, while engaged in the 
commission of a rape upon her person, under a statute 
declaring the killing of a human being to be murder iu 
the first degree when perpetrated in the commission of 
any felony. In People v. Johnson, 110 N. Y., 184, and 
People v. Wilson, 145 N. Y., 628, homicide committed in 
attempting to escape from custody was held to be murder 
in the first degree, such attempt, by statute, being de- 
clared a felony. In State v. Hopkirk, 84 Mo., 278 (over- 
ruling State v. Earnest, 70 Mo., 520, and State v. Hopper, 
71 Mo., 425), and in State v. Miller, 100 Mo., 606, it was 
held proper to charge that whoever kills another in the 
perpetration of one of the enumerated felonies is guilty 
of murder in the first degree. And Stephen, J., in Reg. 
o. Serne, 16 Cox’s Crim. Cas., 311, after holding death 
resulting from a known dangerous act, done in the com- 
mission of a felony, to be murder, makes use of the follow- 
ing illustration: “Suppose that a man intending to com- 
mit a rape upon a woman, but without the least wish to 
kill her, squeezed her by the throat to overpower her, and 
in so doing killed her, that would be murder. * * * 
That kind of a crime does not differ in any serious degree 
from one committed by using a deadly weapon, such as 
a bludgeon, a pistol, or a knife. If a man once begins 
attacking the human body in such way he must take the 
‘ consequences if he goes further than intended when he 
began.” (See, also, State v. Gray, 19 Nev., 212; People v. 
Mooney, 2 Ida., 23; People v. Greenwall, 115 N. Y., 54; 
Moynihan v. State, 70 Ind., 126; Robertson v. Common- 
wealth, 88 Va., 900; Reddick v. Commonwealth, 33 S. W. 
Rep. [{Ky.], 416; Graves v. State, 45 N. J. Law, 208; People 
v. Nichol, 34 Cal., 211.) The authorities here cited serve 
to demonstrate the fallacy of the argument employed in 
Robbins v. State as respects the grammatical construction 
of the statute, as well as the policy and purpose thereof, 
and our examination of the subject has suggested no 
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sufficient reason for adhering to a construction alike ex- 
ceptional and obviously unsound. ~ 

The next assignment relates to the giving of instruc- 
tion No. 18, viz.: “The crime of murder in the second de- 
eree and manslaughter are not included in the crime 
charged in the second count of the information. There 
are only one of two verdicts that can be rendered by the 
jury upon the second count under the law and the evi- 
dence, to-wit, that you find the defendant, George Mor- 
gan, guilty of murder in the first degree in manner and 
form as charged in the second count, or that you find the 
defendant, George Morgan, not guilty.” The jury were by 
the foregoing, in effect, told that both a purpose to kill 
and the condition of mind essential to constitute murder 
in the first degree are incontrovertibly presumed from 
the crime of rape, in the perpetration of which the homi- 
cide is alleged to have been committed,—a proposition 
plainly implied from the instructions previously read, 
and which, as we have seen, is abundantly supported by, 
authority. 

By instruction No. 14 the jury were advised that if the 
accused, being eighteen years of age, caused the death 
of the said Ida Gaskill, a female child of the age of eleven 
years, in manner and form as charged in the second 
count of the information, the crime would be murder in 
the first degree, although the jury might believe that the 
sexual act, or the attempt thereto, was with the consent 
of the said deceased. But the crime when committed 
upon a child within the statutory age is, in this state, 
none the less a rape because done with her consent.s 
(Davis v. State, 31 Neb., 247; Icad v. State, 43 Neb., 30.) 
But if we assume the statute to refer to rape as originally 
defined, whereby the age of consent was ten years or up- 
wards, the instruction could not have prejudiced the 
accused, since there is no evidence whatever tending to 
prove consent on the part of the deceased. 

Exception was taken to the instructions Nos. 15 and 
16, to the effect that thé jury would be warranted, should 
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they find the facts as herein stated, in concluding that 
a rape had been perpetrated upon the person of the de- 
ceased and that she had by her assailant in the perpetra- 
tion of said crime been choked to death. It was held in 
ITcldt v. State, 20 Neb., 492, error for the trial court to 
assume the existence of a material fact, although there 
is no conflict in the evidence, on the ground that it is the 
province of the jury to judge of the credibility of wit- 
nesses. But in Hill v. State, 42 Neb., 503, it was held, 
following 1 Bishop, Criminal Procedure, 979, not error 
for the court to assnme the existence of a fact which the 
accused has himself treated as proved. Counsel for the 
accused in this case, as we have seen in their oral argu- 
ment, expressly conceded the corpus delhieti, and should 
not, therefore, be heard to complain of the charge of the 
court with respect to that subject. 

Particular stress is laid upon the objection to in- 
struction No. 18, which is here set out: “Evidence is 
either direct and positive or presumptive and circum- 
stantial. Evidence is direct and positive when the very 
facts in dispute are communicated by those who have 
had actual knowledge of them by means of their senses 
and where therefore the jury may be supposed to per- 
ceive the fact through the organs of the witnesses. It 
is presumptive or circumstantial, where the evidence is 
not direct, but where, on the contrary, a fact which is not 
directly and positively known is presumed or inferred 
from one or more other facts or circumstances which are 
known. The state claims that it has connected the de- 
fendant with the crime alleged in the second count of 
the information, not by direct and positive evidence, but 
by what has been herein defined as presumptive and cir- 
cumstantial evidence. That is, the state has offered no 
evidence of a witness or witnesses who saw the act that 
is alleged in the second count of the information, which it 
is claimed resulted in the death of the said Ida Gaskill, 
but the state has offered the testimony of witnesses tend- 
ing to prove a catalogue of facts and circumstances which 
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the state claims presumably and circumstantially con- 
nects the defendant with the commission of the alleged 
crime in said second count, and establishes his guilt of the 
crime charged beyond a reasonable doubt.” The objec- 
tion to the foregoing is two-fold, viz., (1) that it embodies 
two distinct and separate propositions which should, 
under the provisions of section 55, chapter 19, Compiled 
Statutes, have been separately stated and numbered; (2) 
that it must, by the jury, have been construed as an in- 
timation that the state was, upon the evidence adduced, 
entitled to a verdict of guilty. The charge of duplicity 
is, we think, unfounded. But, assuming the criticism to 
be altogether merited, the objection on that ground was 
waived by the general exception. (Smith v. State, 4 Neb., 
277.) Equally undeserved is the other objection. The 
instruction assailed is, indeed, a fair statement of the 
claim advanced in behalf of the state, and in nowise 
prejudicial to the rights of the accused. 
Exception was taken to instruction No. 21, which reads 
as follows: “Before you can convict the defendant in 
this case upon either count of the information it must 
appear from the evidence beyond a reasonable doubt that 
the defendant, and not someone else, committed the crime 
charged. * * * It is not sufficient that the evidence 
shows that the defendant or somebody else committed 
the crime, unless the probabilities are so strong as to re- 
move all reasonable doubt as to whether the defendant 
or some one else is the guilty party.” The foregoing 
should be read in connection with paragraph 19, in which 
it was said that in order to authorize a conviction it was 
not alone essential that the circumstances should be in | 
harmony with the guilt of the accused, but that they 
could not in the nature of things be true and the accused 
be innocent, also, that they must be absolutely incom- 
patible, upon any reasonable hypothesis, with the theory 
of innocence, and incapable of explanation upon any 
reasonable hypothesis other than that of the guilt of the 
accused, These paragraphs, when read together, are in 
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harmony with the authorities above cited and correctly 
embody the rule applicable to the case at bar. 

By paragraph No. 20 the jury were further charged as 
follows: “The law requiring the jury to be satisfied of 
the defendant’s guilt beyond a reasonable doubt in order 
to warrant a conviction, does not require that you should 
be satisfied beyond a reasonable doubt of each link in 
the chain of circumstances relied upon to establish guilt. 
Tt is sufficient if, taking the testimony altoyether, you 
are satisfied beyond a reasonable doubt that the defend- 
aunt is guilty of the crime charged in the second count 
of the information. But if you have a reasonable doubt 
of the defendant’s guilt because of the weakness of one 
link of the chain of circumstances relied upon by the 
state to establish the defendant’s guilt, when taken and 
weighed by you with all the evidence in the case, it may 
fairly be said that a reasonable doubt exists in your 
minds, and you should acquit the defendant of the crime 
charged in the second count of the information.” This 
instruction is vigorously assailed upon the ground that 
it authorizes a conviction although the proof may be 
insufficient to establish beyond a reasonable doubt one 
or more of the facts essential in order to warrant the con- 
clusion of guilt,—a criticism we think wholly unmerited. 
The metaphor of the chain is, it must be confessed, in- 
accurate and misleading, inasmuch as the circumstances 
which the evidence tended to prove are not interdepend- 
ent, t. ¢., each depending for its support upon the others. 
But the fatal weakness of the argument advanced in this 
connection ts that it ignores the distinction between facts 
relied upon to sustain the particular charge and those 
facts which are necessary to the conclusion sought to be 
established. It is permissible for the state to introduce 
evidence of any number of facts and circumstances tend- 
ing to connect the defendant on trial with the offense 
charged. In so doing it may be said to rely upon each 
and all of the facts thus sought to be established, and if 
those actually proved beyond a reasonable doubt are suf- 
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ficient to exclude to a moral certainty every reasonable 
hypothesis, save that of the defendant’s guilt, he is not 
entitled to an acquittal because of.a failure of proof with 
respect to one or more of the facts thus relied upon. It 
may in truth be said that the many refinements and sub- 
tle distinctions attempted since the decision in Common- 
wealth v. Webster, 5 Cush, [Mass.], 295, has tended to con- 
fuse rather than to elucidate the subject under discus- 
sion. As a concise, and at the same time a comprehen- 
sive, statement of the rule, the following paragraph from 
the charge in that celebrated case has been rarely 
equalled, and never excelled: “The next consideration is 
that each fact which is necessary to the conclusion [of 
guilt] must be distinctly and independently proved by 
competent evidence. I say every fact necessary to the 
conclusion, because it may, and often does, happen that 
in making out a case on circumstantial evidence many 
facts are given in evidence, not because they are neces- 
sary to the conclusion sought to be proved, but to show 
that they are consistent with and not repugnant, and go 
to rebut any contrary presumption, * * * but not 
being necessary to the establishment of the main fact, 
if the witness was mistaken in the time, or in the fact 
itself, such failure of proof would not prevent the infer- 
ence from other facts, if of themselves sufficient to war- 
rant it. The failure of such proof does not destroy the 
chain of evidence. It only fails to give it that particular 
corroboration which the fact, if proved, might afford.” 
Tested by that rule, the instruction given was quite as 
favorable to the accused as he was entitled to, and the 
exception based thereon is without merit. Marion v. 
State, 16 Neb., 349, relied upon to support the opposing 
view, has not been overlooked. We quite agree with 
what is there said, viz.: “If the word ‘link’ here refers 
to those circumstances which are essential to the con- 
clusion, it is not a correct statement of the law.” But 
whether such was the reasonable or necessary inference 
from the instruction there under consideration was not 
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decided, and we are unable to perceive wherein the views 
there expressed conflict with the conclusion reached in 
this case. 

There are other assignments in the petition in error, 
but those upon which reliance is placed by counsel have 
been sufficiently noticed in the foregoing discussion. A 
patient examination of the record has satisfied us that 
there is therein no error prejudicial to the rights of the 
accused, and the judgment of conviction is accordingly 
affirmed and ordered to be executed October 8, 1897. 


AFFIRMED. 


GEORGE H. Jewrrr v. Chay'ron P. WILMoT. 
Fitrep JUNE 3,1897. No. 7169. 


1. Breach of Contract of Employment: MrAsurE or DAMAGES. The 
measure of damage upon the refusal of an employer to permit his 
employe to proceed under a contract for specific work at an agreed 
price is the difference, if any, in favor of the latter between the 
stipulated price and the cost of completing the work as per con- 
tract. 


: EvipEnce. Evidence examined, and held not to sus- 
tain a judgment for substantial damages. 


Error from the district court of Thurston county. 
Tried below before Nonrnis, J. Reversed. 


R. G. Strong, W. S. Cook, and J. HE. Frick, for plaintiff 
in error. 


Guy T. Graves and Jay & Beck, contra, 
Post, ©. J. 


This was an action in the district court for Thurston 
county for the breach of a certain contract, which is thus 
described in the petition below: “That on or about the 
3d day of August, 1893, plaintiff entered into a verbal 
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contract with defendant to do all of the mason work 
necessary to complete the plastering of three certain 
brick buildings built by said defendant during the year 
1893 at the Winnebago Agency, in Thurston county, and 
known as the school building, school dormitory, and 
laundry; that said work was to be three-coat work, and 
done in a good workmanlike manner, for which defend- 
ant agreed to pay plaintiff the sum of eight cents per 
square yard.” It is therein further alleged that the de- 
fendant subsequently employed other parties to do the 
work described, thus violating his agreement with the 
plaintiff to the damage of the latter, for which he prays 
judgment in the sum of $400. The answer is a general 
denial. There was a trial of the issues thus joined, re 
sulting in a verdict for the plaintiff below in the sum of 
$200. Upon the hearing of a motion for a new trial the 
plaintiff, in accordance with the order of the court, re- 
mitted the sum of $150, whereupon said motion was over- 
riled and judgment entered against the defendant in the 
sum of $50, from which the latter prosecutes error to this 
court. 

The ground upon which the recovery was permitted 
by the district court is not apparent from an inspection 
of the record. ‘The jury were correctly advised that the 
measure of damage for the alleged breach of contract 
would be the difference, if any, in favor of the plaintiff, 
between the stipulated price and the cost of completing 
the work in question. ‘he plaintiff was, according to 
the allegations of his petition, required to complete the 
plastering of the several buildings at the rate of eight 
cents per yard. Two witnesses were introduced by him, 
one of whom testified that the work described in the peti- 
tion was worth ten cents, and the other that it was worth 
twelve and one-half cents per yard. The only other evi- 
dence touching the cost of the work was the testimony 
of the plaintiff himself, who figured a small probable 
profit on the venture upon the assumption that he would 
personally have done the work. To reach that result he 
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niultiplied the number of yards of plastering by the price 
per yard, and from the product given deducted his prob- 
able expense for board and lodging and wages of an 
assistant, etc., but without making any deduction on ac- 
count of his own time and labor. It should, in this con- 
nection, be observed that the reasons which induced the 
district court to order the remittitur above mentioned 
are not disclosed; nor are such reasons material for the 
purpose of this investigation, since the judgment for $50 
_ can be sustained only by resort to the plaintiff’s method 
of computation and by excluding from the probable cost 
of the work the value of his own time and labor. It was, 
however, as we infer, contended in his behalf that labor 
performed by a contractor personally upon the work in 
hand should not in such case be reckoned as an element 
of the cost thereof, and which presents the only question 
for consideration at this time. 

There is, in principle, as well as on authority, a wide 
distinction between contracts for personal service and 
for the doing of specific acts. In the former case, unless 
the plaintiff, who has been discharged without sufficient 
cause, is able to secure other employment, the contract 
price furnishes the exact measure of his damage. In the 
latter class of cases the measure of damage upon the 
violation of the agreement by the employer is that as- 
serted by the district court, viz. the plaintiff’s probable 
profit,—in other words, the difference, if any, in his favor 
between the contract price and the sum it would have 
cost to complete the work. (Field, Damages, sec. 339} 
United States v. Speed, 8 Wall. [U. S.], 77; Watson v. Gray’s 
Harbor Brick Co., 28 Pac. Rep. [Wash.], 527; Nilson ». 
Morse, 52 Wis., 240; Nash v. Hoxie, 59 Wis., 384; Corbett v. 
Anderson, 54 N. W. Rep. [Wis.], 727; Glaspie v. Glassow, 
28 Minn., 158; Atkinson v. Morse, 63 Mich., 276; Scheible v. 
Klein, 50 N. W. Rep. [Mich.], 857.) There is in this class 
of agreements no element of personal trust. The em- 
ploye may, unless restricted by the terms of his contract, 
carry on the specified work in person or by his servants, 
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or may sublet to a stranger, being responsible for the 
completion thereof according to the terms of his under- 
taking. The cost of completing the work in such case 
is the sum total of the several elements thereof, includ- 
ing the value of the labor required, and any analysis of 
such cost which excludes the value of the labor, whether 
performed by the employe himself or another, is neces- 
sarily incomplete. It is sufficient without further elab- 
oration that the evidence by no possible construction can 
be held to sustain a finding of substantial damage in 
favor of the plaintiff below. The judgment is, therefore, 


reversed and the cause remanded. 
REVERSED. 


Josnru G. SLOAN, SHERIFF, V. WHERRY BROTHERS. 
Fitep JuneE 3,1897. No. 7342. 


1. Review: Runes on Evipence. A judgment will not be reversed 
on account of the admission of evidence upon a proposition not 
controyerted in this court. 


. Evidence: SALES: Fraup. It is not, in order to charge a purchaser 
of goods with the fraud of his vendor, permissible to prove that 
the latter about the time in question sold other goods of like char- 
acter “at a great sacrifice” without reference to their value or the 
price realized therefor, such evidence being the mere conclusion 
of the witness and not the statement of any fact material to the 
issue, 

3. Witnesses: ATTORNEY AND CLIENT: PRIVILEGED COMMUNICATIONS. 

An attorney or counselor at law is by statute in the state pro- 

hibited from disclosing any confidential communication properly 

entrusted to him in his professional capacity, without his client’s 
consent in open court or in writing produced in court. (Code of 

Civil Procedure, secs. 328, 333.) 


4, Instructicas: ASSIGNMENTS oF Error. Where several) instructions 
are grouped together in a single assignment of the motion for a 
new trial or petition in error, they will be examined so far only as 
to determine whether a single one was rightly given or rightly 
refused. : 

5. Action to Recover Property Seized by Sheriff Under Writ of At- 
tachment: VERDICT FoR PLAINTIFFS. Evidence examined, and held 
to sustain the judgment complained of. 


Lo) 
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Error from the district court of Pawnee county. 
Tried below before BABCOCK, J. Affirmed. 


Story & Story, for plaintiff in error. 
Humphry & Raper, contra, 


Post, C. J. 


This was an action of replevin in the district court for 
Pawnee county, in which the plaintiffs below, defendants 
in error, recovered judgment and the defendant prose- 
cutes error. 

The property in controversy was certain buggies and 
wagons, to which plaintiffs below claimed title by pur- 
chase from one Miller, to whom further reference will 
hereafter be made, while the defendant, as sheriff of Paw- 
nee county, claimed through an order of attachment 
issued in a certain suit wherein Gardner Baker was 
plaintiff and Kirkwood, Miller & Co. were defendants. 
The facts essential to an understanding of the contro- 
versy are as follows: In the month of December, 1892, 
the said Kirkwood, Miller & Co., then engaged as whole- 
sale dealers in wagons, buggies, harness, ete., in the city 
of Peoria and state of Illinois, consigned to said Miller, 
in the name of the Henning Buggy Company, at Pawnee 
City, in this state, a car-load of buggies and wagons, of 
which those here in controversy were a part. Said prop- 
erty was, by the railroad company, on its arrival at Paw- 
nee City, delivered to Miller upon the consignors’ order, 
and by the former offered for sale in a room previously 
rented for that purpose, but was a day or two later, to- 
wit, on January 5, 1893, closed out by sale of the entire 
consignment to the plaintiffs below. On December 31 
the firm of Kirkwood, Miller & Co. closed its doors, hav- 
ing been insolvent for some time previous, and there is in 
this record some evidence tending to prove fraud on the 
part of said firm in the disposition of the stock. On Janu- 
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ary 6 the said Baker commenced an action against Kirk- 
wood, Miller & Co. in the district court for Pawnee county 
on an acceptance of the latter in the sum of $5,000, in 
which he procured the issuance of an order of attachment, 
in obedience to which the defendant below as sheriff seized 
the property above described, then in the possession of 
the plaintiffs, Wherry Bros., and which was by the latter 
recovered under the order of replevin in this action. 

The controlling question in the district court was, as 
indi¢éated by the record, whether the plaintiffs below 
were, upon the evidence adduced, bona fide purchasers for 
value without notice of a purpose on the part of the said 
Miller or the firm of Kirkwood, Miller & Co. to defraud 
the creditors of the latter. The relation of Miller to the 
firm of Kirkwood, Miller & Co., whether that of a pur- 
chaser or a factor for sale, is not entirely clear from the 
record. Nor is such fact material since he, Miller, was, 
if the agent merely of the consignors, acting within the 
scope of his authority as such, and the plaintiffs below 
stand in no worse position than if they had dealt directly 
with Kirkwood, Miller & Co. Plaintiffs paid in cash the 
reasonable value of the property purchased, and the ques- 
tion of fraud and good faith was submitted to the jury 
by instructions quite as favorable to the defendant as he 
was entitled to upon the case as made, and the verdict 
must be accepted as conclusive in this proceeding. 

Error is assigned in the admission, over the objection 
of the defendant below, of certain statements by Miller, 
the plaintiff’s vendor, as evidence of the latter’s title; 
but the only objection to the testimony offered for that 
purpose applies to matters respecting which there is at 
this time no controversy; hence the ruling assigned pre- 
sents no grounds of complaint. 

The defendant below offered to prove by a witness 
offered for that purpose that about two weeks previous 
to the transaction here involved said Miller admitted 
having recently sold in the state of Kansas at a great 
sacrifice a car-load of buggies consigned to him by Kirk- 

49 
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wood, Miller & Co., which evidence was, upon objection 
by the plaintiffs, excluded, and which ruling is now as- 
signed as error. The offer included the mere conclusion 
of the witness without the statement of any facts indica- 
ting the value of the property or the price for which it 
was sold, and was therefore rightly rejected. 

Mr. Giffin was called in behalf of the defendant below 
for the purpose of proving certain admissions by one of 
the plaintiffs, D. E. Wherry, and upon his preliminary 
examination testified that the statements to which his 
attention had been directed were made by the plantiiff 
named for the purpose of securing the advice of the wit- 
ness as an attorney and counselor at law, engaged in 
the practice of his profession, whereupon the evidence 
offered was, upon the objection of the plaintiffs, excluded. 
Such testimony is clearly incompetent (Code of Civil Pro- 
cedure, secs. 328, 333), and the ruling with respect thereto 
is accordingly free from error. 

It is insisted that the court erred in giving instruction 
No. 3 at the request of plaintiffs below; but the only 
reference to that paragraph in the motion for a new trial 
is in the fourth assignment thereof, which also includes 
those numbered 1, 2, 4, and 5. It is not pretended that 
the court erred in giving each of said instructions; hence, 
under the oft-asserted rule of this court, the assignment 
cannot be further considered. 

Exception was also taken to the refusing of instruction 
No. 7 requested by defendant below; but so far as it can 
be said to correctly embody the law of the case, it had 
been in substance included in those given on the court’s 
own motion. 

We discover no error in the record, and the judgment 


will be 
AFFIRMED, 
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CAPITAL NATIONAL BANK OF LINCOLN V. AMERICAN Ex- 
CHANGE NATIONAL BANK OF CHICAGO. 


Fitep June 3,1897. No. 7390. 
1. Negotiable Instruments: TIME OF PaYMENT: HoLipays. When, un- 


influenced by statute, a bill or note without grace falls due on 
Sunday or a legal holiday, it is payable on the business day next 


following. 

2. : Maturity: Grace: SUNDAY. When grace on a note or bill 
expires on Sunday or other nonbusiness day, it becomes due, and 
should be presented for payment or acceptance on the latest busi- 
ness day within or before the period of grace. 

3. The rule of the common law respect- 


ing the presentment of instruments with grace which expire on 
Sunday is not abrogated in this state by section 1 of the act of 
1873 entitled “An act to designate certain days to be observed as 
holidays in respect to bills of exchange, promissory notes, and 
bank checks.” (General Statutes, sec. 8, ch. 32.) 


4. $ i——: . First Nat. Bank v. McAllister, 33 Neb., 
646, overruled. 


Effect of the act of 18938, amendatory of section 8, 
chapter 41, Compiled Statutes, not determined. 


Error from the district court of Lancaster county. 
Tried below before Srropn, J. Affirmed. 


Cobb & Harvey and G. M. Lamberison, for plaintiff in 
error. 


Field & Holmes, contra. 


Post, C. J. 


This was an action against the plaintiff in error as in- 
dorser of a certain promissory note for $2,000, bearing 
date of November 4, 1892, and payable at its banking 
house in the city of Lincoln ninety days after date. Said 
note, as counsel agree, matured February 2, 1893, and 
payment was demanded and notice of dishonor given 
February 4, the third day of grace, to-wit, February 5, 
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being Sunday. The foregoing transactions occurred 
previous to the act. of 1893 amendatory of chapter 41, 
Compiled Statutes; hence the question distinctly pre 
sented is whether, under the statutes then existing, in 
case the last day of grace on a bill or note fell on Sunday, 
demand of payment on the last preceding business day 
was sufficient for the purpose of charging the drawer or 
indorser. 

It is by section 8, chapter 41, Compiled Statutes, 1891, 
then in force, provided: “That the following days, to-wit: 
The first day of January, February twenty-second, and 
the twenty-second of April, which shall be known as 
‘Arbor Day,’ the twenty-fifth day of December, the thir- 
tieth day of May, and July fourth, and any day appointed 
or recommended by the governor of this state or the 
president of the United States, as a day of fast or thanks- 
giving, and when any one of these days shall occur on 
Sunday, then the Monday following shall, for all purposes 
whatsoever as regards the presenting for payment or ac- 
ceptance, and the protesting and giving notice of the dis- 
honor of bills of exchange, bank checks, or promissory 
notes made after the passage of this act, be deemed pub- 
lic holidays, and be treated and considered as is the first 
day of the week, commonly called Sunday; Provided, 
that when any one of these days shall occur on Monday 
any bill of exchange, bank check, or promissory note 
made after the passage of this act, which but for 
this act would fall due and be payable on such Mon- 
day, shall become due and payable on the day there- 
after.” (First Nat. Bank of Hastings v. McAllister, 33 Neb., 
648.) It was, by section 9, chapter 41, Compiled Stat- 
utes, further provided that the first Monday in Septem- 
ber should “be deemed a holiday in like manner, and to 
the same extent as the holidays provided for in section 
eight.” These provisions were examined in First Nat. 
Bank of Hastings v. McAllister, 33 Neb., 646, with the con- 
clusion that the several holidays above enumerated are 
for the purpose of presenting for payment or acceptance 
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of commercial paper, and protest and notice of dishonor, 
grouped with Sunday, and that when the third day of 
grace falls on Sunday or a legal holiday presentment on 
the following Monday is sufficient. That decision has 
been the subject of much adverse criticism by the profes- 
sion and business men of the state, and led to the adop- 
tion by the next legislature, in 1893, of an amendment 
of section 8 in terms providing that in every case in which 
the date of maturity or last day of grace of any negotia- 
ble instrument shall fall on Sunday or a legal holiday, it — 
shall be lawful to make demand, etc., gn the following 
business day. Of so conclusive a nature are the argu- 
ments directed against the rule asserted in the case cited 
that we have been constrained to re-examine the subject 
upon its merits, with a conclusion adverse to the de- 
cision therein announced. It may, in the first place, be 
assumed that a result so equivocal and incongruous as 
different days for the presentment of each note or bill 
could not have been within the contemplation of the leg- 
islature. Such a purpose is opposed to the primary con- 
ception of a promissory note, and should not, unless ap- 
parent from the language of the act or the necessary 
implication therefrom, be imputed to the law-making 
power. Another proposition as to which there can be 
no controversy is that the statute, like others of its class, 
must be construed in the light of the law-merchant. 
When, uninfluenced by statute, a bill or note without 
grace, or any non-negotiable instrument, falls due on 
Sunday or a legal holiday, it is payable on the business 
day next following, since the maker is not required to pay 
before the maturity of the debt. But with days of grace, 
which the law regards as an indulgence, the rule is dif- 
ferent, and when grace on a note or bill expires on Sun- 
day or other nonbusiness day, such instrument is due 
and should be presented for payment or acceptance the 
day preceding. “Thus,” as said by Mr. Daniel, “if grace 
expired on Sunday it would fall due on Saturday, and if 
a holiday (such as Christmas day) fell on Saturday before 
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the Sunday of its maturity, it would fall due on Friday 
preceding. The latest business day within or before the 
period of grace is the day of payment, even though ail 
grace be excluded.” (1 Daniel, Negotiable Instruments, 
sec. 627; Story, Bills, sec. 220; 1 Parsons, Notes & Bills, 
401, 402, 403; Randolph, Commercial Paper, sec. 1090.) 

It remains to be determined to what extent, if at all, 
the rule of the common law has been abrogated or modi- 
fied by statute in this state. The provision above set 
out was enacted as section 1 of “An act to designate cer- 
tain days to be observed as holidays in respect to bills 
of exchange, promissory notes, and bank checks,” ap- 
proved February 18, 18738. (General Statutes, 427.) If 
we transpose the language therein employed in accord- 
ance with its grammatical sense, it will be found to pro- 
vide, in substance, that certain enumerated days shall be 
deemed holidays, and when any of such holidays occur 
on Sunday the following Monday shall, for the purpose 
of the presentment and protest, etc., of commercial paper, 
likewise be deemed a holiday to such extent and for such 
purpose as is Sunday, the first day of the week, provided, 
that when any one of such holidays occurs on Monday, 
paper otherwise payable on said day shall become due 
.and payable on the day following. Statutes of the char- 
acter here involved will, according to the familiar rule, 
be strictly construed, and the comnion law held to be 
abrogated no further than expressly declared or than is 
required from the clear import of the language employed. 
Turning again to the statute in this case, we observe that 
it in terms modifies the common law rule only as respects 
instruments otherwise payable on holidays which occur 
on Monday, and which by the act in question become due 
and payable the day following. As indicated by the title 
of the act, the single subject of the section quoted is that 
of the designated holidays, and by no permissible con- 
struction thereof can the words “any one of these days” 
from their context be held to include Sunday. The effect 
of the amendment of 1893, being foreign to the question 
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here presented, is not considered in this connection. It 
follows, however, that First Nat. Bank of Hastings v. Me- 
Allister, supra, so far as it applies to instruments having 
days of grace which expire on Sunday, should be and is 
overruled. It follows, also, that the judgment of the dis- 
- trict court, in conformity with this opinion, should be 


AFFIRMED. 
Norvat, J. 


I dissent from the judgment rendered, and adhere to 
the decision in First Nat. Bank of Hastings v. McAlister, 
33 Neb., 646. 


JAMES WILLIAMS BT AL. V. STATE OF NEBRASKA, 
FILED JuNE 3, 1897. No. 9052. 


1. Robbery: Evivence. The prisoners, three in number, conspired to 
unlawfully extort money from the prosecuting witness, pursuant 
to which one of them, falsely pretending to be an officer, took the 
prosecutor into custody for an alleged misdemeanor, and de- 
manded money, at the same time taking hold of the prosecutor 
by the collar, whereupon the latter took out of his pocket and 
delivered to his assailants the sum of $20, being at said time so 
frightened that he did not realize what he was doing. Held, Suff- 
cient to sustain a conviction for robbery by putting in fear. 


Evidence of certain collateral facts examined, and 
held inadmissible to support the charge of robbery. 


Error to the district court for Douglas county. 
Tried below before BAKER, J. Reversed. 


Albert S. Ritchie and Charles F. Tuttle, for plaintiffs in 
error. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, contra. 
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Post, C. J. 


Plaintiffs in error were by the district court for Doug- 
lags county convicted of the crime of robbery and sen- 
tenced to a term in the penitentiary, from which judg- 
ment they prosecute error to this court. 

The first assignment of the petition in error relates to 
the sufficiency of the evidence to sustain the judgment. 
Among the facts which the state’s evidence tends to es- 
tablish are the following: On the 20th day of September, 
1896, Thomas Thompson, a young man whose home was 
in Furnas county, in this state, arrived at the Union 
depot in the city of Omaha, where, while waiting for a 
delayed train, he was accosted by Stone, one of the de- 
fendants, and asked to take a walk in company with him, 
Stone. Having accepted the invitation, he proceeded 
with said defendant to what is described as the high 
school grounds, where the latter picked up a small pad- 
lock, remarking, “See what a curiosity I have found.” 
At that point Wharton, another of the defendants, ap- 
peared and was soon engaged in a bet with Stone, the 
subject of their wager being the ability of the latter to 
open said lock without a key. Wharton, it seems, suc- 
ceeded in opening the lock without difficulty, upon which 
he demanded and received from Thompson, who had con- 
sented to act as stakeholder, the sum of $10, being the 
amount of money wagered. At that time Williams, the 
third defendant, appeared upon the scene, representing 
himself as a police officer and accusing Thompson and 
his companions, Stone and Wharton, of violating the 
statute, or ordinance of the city against gambling. The 
further transactions of the party are thus briefly nar- 
rated by Thompson in his testimony: “Just then Will- 
iams stepped up and says, ‘Gentlemen, what is the mat- 
ter?? Wharton says, ‘These two gentlemen (meaning 
Stone and I) are trying to rob me out of my money,’ and 
Wiliams unbuttoned his coat and showed a police star 
and says, ‘Gentlemen, I am an officer, and walked up to 
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I and Stone and says, ‘You are under arrest.’ He led us 
up to the side of the building and says, ‘Now, gentlemen; 
if you have robbed this fellow out of his money just fork 
that money up right away. I will take you to the police 
station any way.’ So Mr. Stone commenced to plead, and 
said be didn’t mean to cheat him out of his money. Will- 
iams says, ‘I know such fellows as you. Just fork it up.’ 
And Stone handed out some pocket-books and stuff and 
gave them to Williams, and then Williams asked me to 
give my money up. I told himI didn’t have any. ‘Well, 
give it up,’ he says, and I took out my pocket-book with 
$2.82 and he took out of that $2.75 and held the pocket- 
book a while and held me by the shoulder. He was hold- 
ing his hand on my shoulder when he spoke the first 
time, and the second time he shook me a little and said, 
‘You have got more money than that; fork it out.’ I 
was getting scared and did not obey right away. He 
said something more, and I reached my hand in my 
pocket and took out $20 in greenbacks that I gave him. 
‘Then he says, ‘Is that all?’ I says, ‘Yes, that is all.’ So 
I commenced to plead that he would let my sister know 
if he was going to take me to the station; that my sister 
was at the depot, * * * and he gave me back my 
pocket-book with five cents and two pennies, and he says, 
‘You go down to the depot and stay until I come there. 
I will take these other gentlemen to the police sta- 
tion’ * * * 

“Q. Why did you give the $20 to him at last? 

“A, I was so scared I did not hardly realize what I was 
doing.” 

That the defendants were confidence men, engaged in 
a conspiracy to swindle Thompson they frankly admit. 
They further admit that their victim may have been in- 
duced to part with his money through fear of the threat- 
ened prosecution. The sufficiency of the foregoing evi- 
dence to warrant a conviction of the particular crime 
charged is, however, denied,—a question to which atten- 
tion wil! now be directed. 
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Robbery is, by section 13, Criminal Code, thus defined: 
“Tf any person shall forcibly and by violence, or by put- 
ting in fear, take from the person of another any money 
or other personal property of any value whatever, with 
intent to rob or steal, every person so offending shall be 
deemed guilty of robbery and, upon conviction thereof, 
shall be imprisoned in the penitentiary not more than 
fifteen years and not less than three years.” It is said 
that “The fear of injury to the person is that which is 
commonly excited on the commission of this offense, and 
where property is obtained by this means, it will amount 
to robbery, though there be no great degree of terror or 
affright in the party robbed. * * * And it is not 
necessary that actual fear should be strictly and pre- 
cisely proved, as the law in odium spoliatoris will presume 
fear where there appears to be a just ground for it.” (2 
Russell, Crimes, 118*; Long v. State, 12 Ga, 293.) In 
State v. Carr, 43 Ia., 418, it was held not essential to the 
crime of robbery by the means here charged that the 
violence used be such as to put in fear a man experienced 
in the ways of the world. And in the instruction therein 
approved it was said that if the defendants took hold of 
the prosecuting witness, “and this was calculated to put 
such a man as he in fear, by means of which the robbery 
was effected, this is sufficient.” The statement of the 
injured party, a youth evidently inexperienced and un- 
suspecting, that he was induced to part with his money 
through fear, being “so scared,” as he says, that he did 
not realize what he was doing, and while one of the de- 
fendants was holding him by the shoulder, without doubt 
tends to support the charge of robbery by putting in fear, 
and is sufficient to sustain the judgment of conviction. 
It is argued that robbery was not the purpose of the con- 
spiracy, and that the defendants Stoné and Wharton are 
accordingly not auswerable for the act of Williams in 
extorting the money from the prosecuting witness. 
Whatever may have been the original purpose of de- 
fendants, it is clear that all were present, apparently aid- 
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ing and abetting in the commission of the act charged, 
and may be said to be jointly chargeable therewith. 

The state was permitted, over the objection of defend- 
ants, to prove the finding in their rooms, in a distant part 
of the city, of certain blank checks upon banks in differ- 
ent parts of the country, a large revolver, a “flash roll,” 
and other instruments suggestive of the confidence man. 
It was claimed for such checks and the “flash roll” that 
they tended to prove a unity of purpose on the part of 
the defendants and were admissible as evidence of a con- 
spiracy by them, while the theory upon which the re- 
volver was received in evidence does not appear. The 
attorney general has not, we observe, assumed to defend 
the ruling here assailed, and we are satisfied that it is 
indefensible, both upon reason and authority. The rule, 
says Mr. Greenleaf, “excludes all evidence of collateral 
facts or those which are incapable of affording any rea- 
sonable presumption or inference as to the principal fact 
or matter in dispute.” (1 Greenleaf, Evidence, sec. 52.) 
The fact that the defendants jointly owned a revolver 
which was, at the time of the assault, in their room sev- 
eral blocks distant tends in no degree to characterize the 
transaction in question either as respects the force em- 
ployed in order to effectuate their purpose, or the extent 
to which the prosecuting witness was actuated by fear in 
the surrender of his money. It may be said, too, of the 
other articles mentioned that, although they tend 
strongly to prove a purpose to defraud, they shed no light 
upon the real question at issue, and their admission in 
evidence was presumptively prejudicial to the rights of 
the accused. For the error here pointed out the judg- 
ment is reversed and the cause remanded. 


REVERSED. 
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GEORGE C. HAZELET ET AL. Vv. Hour Country. 
FILED JUNE 3, 1897. No. 8977, 


1. Pleading. The word “made,” as used in a pleading, held to be equiv- 
alent to and to express the same meaning as “executed.” 


2. Official Bonds: BREACH: PLEADING. An official bond was copied in 
full in a petition immediately following an allegation of its execu- 
tion and delivery. Held, To be a sufficient pleading of the cove- 
nants and promises of the obligors to the bond. ‘The petition 
further held to sufficiently state certain breaches of the promises 
of the bond. 


3. County Clerk: Fre Book: Freres: Excess. It is a duty in respect to 
which the statute is mandatcry, that a county clerk shall keep a 
fee book and shall enter therein every item of fees received or 
earned by him in the manner and with the particular information 
in regard to it prescribed by statute; also to make a correct re- 
port, as required by law, of the same to the county board, and to 
pay, without demand, dny excess received over and above the 
amount stated and which may be allowed by law, into the county 
treasury. : : 


4, : Frees: Excess: Apygustment: Fraup: Res JuDICATA. A 
county board, in its examination of reports of a county clerk, of 
fees received by him, and in the adjustment of the account between 
him and the county, acts ministerially; and if, through fraud or 
mistake, he is allowed to retain fees which he should not, such 
adjustment is no defense or bar to an action by the county to re- 
cover such fees. 


bi 


; : INTEREST. Interest may be recovered on such 
a claim and against the sureties in the bond, without a demand 
being made for payment of the principal, as it should have been 
paid into the county treasury without demand. 


ERROR from the district court of Holt county. Tried 
below before KINKAID, J. A/ffirneed. 


J.C. Crawford and H. M. Uttley, for plaintiffs in error. 


H,. E. Murphy, W. Rk. Butler, and M. F’. Harrington, 
contra, 


HARRISON, J. 


At the general election held in Holt county in 1889 
George C. Hazelet was elected county clerk of said county, 
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and subsequently there was executed and delivered by 
him as principal and the other plaintiffs in error as sure- 
ties a bond conditioned for his faithful performance of 
the duties of the office, which bond was approved. Haze- 
let, on the day of January, 1890, designated by law, as- 
sumed the duties of the office, and continued in the per- 
formance thereof until the close of the term, January 6, 
1892. The present action was commenced by the county 
of Holt to recover certain sums alleged to have accrued 
in its favor by reason of breaches of the covenants or 
conditions of said bond. The county obtained a judg- 
ment in the trial in the district court, and Hazelet and 
his bondsmen have prosecuted error proceedings to this 
court. 

The first point presented in the argument is that there 
is no sufficient statement of a cause of action in the peti- 
tion; hence the judgment based thereon is not sustained 
and must be set aside. In this connection we are directed 
to the following portion of an allegation of the petition, 
viz.: “On the 23d day of December, 1889, the defendant 
George C. Hazelet, as principal, and the defendants 
Joseph 8. Bartley, Milton Doolittle, Arthur C. Crossman, 
Howard Miller, C. N. Forney, Jacob Smith, Seth Woods, 
Arthur L. Morse, J. H. Colburn, Clarence H. Walrath, 
John Forrest, Charles L. Sturdevant, W. H. Hendrix, 
C. A. Jarvis, J. C. Purnell, and H. L. Putnam, as sureties, 
made and delivered to plaintiff an obligation in writing.” 
It is claimed that it is not pleaded therein that the bond 
was executed by plaintiffs in error, that the word “made” 
has no such significance as to warrant its use in express- 
‘ing the fact of the execution of the bond, and that it did 
not express it; therefore, the execution of the instrument 
was not stated, and the petition was defective for the lack. 
of such statement. The use of the word “made” to set 
forth the execution of the bond is in exact compliance 
with the wording of a form for petition in an action on 
official bonds given in Maxwell, Pleading & Practice, page 
202, form No. 123,—from which the form of the petition 
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in the case at bar was probably obtained, the pleader 
having apparently closely followed the plan and arrange- 
ment of such form. It is said in Black’s Law Dictionary 
that “execute” means “To make; as to execute a deed, 
which includes signing, sealing, and delivery.” “Make: 
To execute with the requisite formalities; as to make a 
bill, note, will, deed, ete.” (Webster’s International Dic- 
tionary; Brown v. Westerfield, 47 Neb., 399.) The criti- 
cism is one to which the petition is not open. It must 
therefore be overruled. 

A copy of the bond was given in the body of the peti- 
tion, and evidently relied on by the pleader as a statement 
of certain of the facts necessary to show a cause of action. 
This, it is argued, was insufficient. It is also urged that 
breaches of the conditions of the bond were not pleaded. 
The petition did contain a statement that the principal 
therein had been elected to the office, for the faithful per- 
formance of the duties of which the bond in question was 
conditioned; also that the principal and sureties executed 
and delivered the bond. The instrument, as copied in the 
petition, was to be construed as a part of it, and the con- 
ditions as therein contained were sufficient allegations 
of the covenants and obligations of the parties principal 
and sureties. In the opinion in the case of Clement v. 
Hughes, 17 8. W. Rep. [Ky.]}, 285, an action on a guardian’s 
bond, there is the following statement: “In this instance 
the petition avers that the guardian executed bond with 
the appellants as his sureties, and then the bond is copied 
as a part of the petition in hee verba. This was sufficient. 
Where the writing is copied, the covenant of the party, of 
course, appears, and it supplies the otherwise necessary 
averment as to what the obligor covenanted to do.” “It 
‘is sufficient to set forth the very words of an instrument; 
and if it be so pleaded the court will judge of their legal 
effect.” (Elliott v. Roche, 67 N. W. Rep. [Minn.], 539; 
Grimes v. Cullison, 41 Pac. Rep. [Ore.], 355; Budd v. Kra- 
mer, 14 Kan., 101; Maxwell, Pleading & Practice, 89; 
1 Chitty, Pleading, 306; Pefley v. Johnson, 30 Neb., 529.) 
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There were allegations in the petition of the non-perform- 
ance by Hazelet of acts which the conditions of the bond 
and the law required him as county clerk to do. These 
were sufficient to show breaches of the conditions of the 
bond. We conclude that the petition, liberally construed, 
as the Code requires, was not defective in the particulars 
designated and argued in the brief for plaintiffs in error. 

The allegations of the petition as to which the jury 
awarded the county a recovery were that Hazelet had 
received for making road books and assessors’ books, 
during the year 1890, $100 for preparing each set of books, 
and like sums for the performance of similar duties dur- 
ing the year 1891; that during the year 1890 he had re- 
ceived a fee of $2 for each of 179 certificates of incum- 
brances on property furnished to the sheriff in actions of 
foreclosure, preparatory to appraisements and sales, and 
in 1891 he had received $2 for each of 312 of such certifi- 
cates; that he had not entered either of the sums received 
for making road and assessors’ books on his fee book as 
fees earned and collected, and of the amounts collected 
for the certificates of incumbrances he had entered in 
the fee book but twenty-five cents of the sum collected 
for preparing and furnishing each one. By section 42 of 
chapter 28 of the Compiled Statutes it is prescribed that 
every county clerk whose fees shall exceed $1,500 per 
annum shall pay the excess into the county treasury. In 
section 43 of the same chapter it is made obligatory on 
certain officers, including county clerks, to make quar- 
terly reports under oath to the county board, showing 
the different items of fees received, from whom, at what 
time, and for what service, the amount received since the 
last prior report, and the whole sum received for the cur- 
rent year; and section 44 of the chapter requires each of 
the officers referred to in the act to keep a fee book, in 
which must be entered each and every item of fees col- 
lected, showing in separate columns the name of the party 
from whom received, the amount received, the time, and 
for what service the fee was charged. “There is no room 
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for doubt, under the sections above referred to, that it is 
the duty of each county clerk to keep a fee book, and to 
enter therein every item of fees received or earned by him 
for official services, and to make an accurate report of the 
same to the county board. The statute in that respect 
is mandatory. It does not exempt any officer governed 
by its provisions from reporting all the legal fees by him 
collected, and the courts are powerless to relieve him 
from performing that duty.” (State v. Hazelet, 41 Neb., 
257.) The case from the opinion in which we have just 
quoted was one in which an application was made for a 
writ of mandamus to compel the respondent, who is a 
plaintiff in error in the case at bar, to enter in his fee book 
fees collected by him as county clerk of Holt county for 
preparing and furnishing to the sheriff certificates of in- 
cumbrances in appraisals of lands to be sold under execu- 
tions and orders of sale, and it was determined in that 
case that the clerk must enter such fees in the book as 
provided in the statute, and generally that the county 
clerk must enter in the fee book all his fees. It is clear 
that it was the duty of the officer to enter the amounts 
in question in his fee book, except, as we shall hereinafter 
see, the item for preparing road books. In regard to the 
amounts received for the certificates of liens, it is not . 
contended that this was done, but as to the sums for the 
assessors’ and road books, which were amounts retained 
by the county clerk of the fees collected for other services 
as such officer, it is asserted that the duty of entering 
them in the fee book was performed. It appears that the 
entries made in respect to these amounts retained were 
on pages of the fee book where appeared quarterly state- 
ments, of one of which we will give a copy herein. It 
was as follows: 

“Page 318 of the fee book kept by defendant G. C. 
Hazelet, marked ‘Plaintiffs’ Exhibit K.’ March 31, 1890, 
to fees for the month of January, $461.20. To fees for 
month February, $387.95. To fees for month of March, 
$435.60. Total fees for first quarter, $1,284.75. Defi- 
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ciency, $123.72, the amount the clerk is entitled to credit 
upon the foregoing statement of fees as follows, to-wit: 
Clerk’s salary three months, $3875. Deputy’s salary three 
months, $200. Assistants’ salary for three months, $375. 
Postage and express, $58.47. Making assessors’ books, 
$100. Total, $1,108.47. 

“T hereby certify that the above is a correct abstract 
of the legal fees received by me and the disbursements 
made as county clerk of Holt county, Nebraska, for the 
quarter commencing January 2, 1890, and ending March 
81, 1890, as appears from the records of my office. 

“Dated this 31st day of March, 1890. 

“GQ, C. HAZELET, 
“County Clerk of Holt County, Nebraska. 


“Subscribed and sworn to before me this 1st day of 
April, 1890. JOHN McBRIDB#, 
“Clerk District Court, and Seal.” 


In the one for the succeeding quarter appeared an entry 
of credit similar to the one in the foregoing copy, except 
that the one was for “making assessors’ books,” and the 
other “road books;” and the others with which we have 
to deal appeared in subsequent quarterly statements 
in similar form and in the same connections as credits 
claimed by the clerk and retained of fees collected. It 
was agreed that the fee books should not be sent to the 
supreme court, but remain in the office of the county 
clerk unless they were required in the supreme court in 
an examination of the questions to be decided. It was 
further agreed “that the items in dispute do not appear 
in such fee books upon any pages except the ones which 
are copied into this record as exhibits.” 

From the foregoing facts it is clear that the only entry 
of either of these items in the fee book was in the quar- 
terly statement, and as a credit claimed, not as a fee col- 
lected. The county clerk was required by law to prepare 
and deliver the books to the assessors, and the county 
board was authorized to pay him for preparing the books 

50 
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such sum as it deemed just and equitable. (Compiled 
Statutes, ch. 77, art. 1, sec. 48.) If allowed, it became a. 
part of his fees, or salary received, to be entered in the fee 
book as a fee collected; entering it in the statement as a 
credit without also showing it as a fee collected was not 
a compliance with the statute, which required it to be 
entered in the fee book; and by the entry made in the 
statement and retaining the $100 for each year of fees 
which he had received, and the omission of the further - 
and proper entry of the amount in the list of fees received 
the clerk effected the reception of the sum stated over aud 
above $1,500, the amount which by law he was entitled 
to as fees or salary. The county clerk was required by 
statute to prepare what was designated in this record 
“road books;” it was made of his duties, but for so doing 
it was not provided that he should receive any compensa- 
tion other or further than he was entitled to generally 
as fees of the office, therefore any sum which might have 
been allowed him for the perfurmance of such duty would 
have been illegal and unauthorized, and the retention of 
the sum of $100 each year by entering it as a credit in his 
quarterly statement was without warrant of law, and was 
an appropriation of the fees to a purpose or payment not 
contemplated by law. The clerk’s duties as an officer 
were prescribed by the law, and his maximum compensa- 
tion or salary was fixed, and he must perform the duties 
for the compensation as provided. (State v. Silver, 9 Neb., 
85; Bayha v. Webster County, 18 Neb., 181; Weald v. Polk 
County, 46 Neb., 28.) That the county board examined 
the accounts which contained these claims for credits, 
and apparently sanctioned the acts of the clerk in credit- 
ing to himself and retaining the amounts herein in con- 
troversy, did not constitute them allowances to the county 
clerk or bar the county of a right to recover them in this 
action. In its examination of the reports of the clerk, 
and adjustment of the accounts between him and the 
county, the county board acted ministerially, and not 
judicially. Their approval of the reports or accounts was 
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not a judicial determination of any of the questions or 
matters considered, nor was it so conclusive that if a 
mistake had occurred it could not be corrected. 

There were mistakes in the settlements of the board 
with the county clerk, in that he had not entered in his 
fee book the fees received for the certificates of liens fur- 
nished to the sheriff, nor the amounts he retained as pay- 
ment for the preparation of the assessors’ books, and in 
that he retained of the fees collected, amounts which he 
claimed as credits which he asked for preparation of 
“road books.” (Kemerer v. State, 7 Neb., 180; State v. 
Roderick, 25 Neb., 629; Heald v. Polk County, 46 Neb., 28; 
Bush v. Johnson County, 48 Neb., 1.) These were not claims 
filed against the county, allowed by the board, and no 
appeal taken from such allowance. Had they been, they 
would have come within the rule announced in Sioux 
County v. Jameson, 43 Neb., 265, Heald v. Polk County, 46 
Neb., 28, and Cuming County v. Thicle, 48 Neb., 888, that 
“Where a claim is presented to a county board for its 
examination and allowance or rejection, in the examina- 
tion of such claim the board acts judicially, and its order 
or judgment allowing or disallowing the claim is conclu- 
sive unless reversed in appellate proceedings.” (Sioue 
County v. Jameson, supra.) Here fees were retained under 
guise of credits claimed, and improperly sanctioned by 
the board in the examination and settlement of the ac- 
counts. The approval of the board was not final. (Kem- 
erer v. State, supra; Heald v. Polk County, supra; and other 
cases cited to the same proposition.) 

It is argued that if the county was entitled to recover 
the principal sums, it should not have been awarded inter- 
est on them, as it was. That the rule, “Where money is 
paid to one, who receives it believing that it is his due, 
he is not liable for interest upon it before demand is made, 
and refusal to pay, nor until he shall have reason to be 
satisfied that he ought to repay it,” is applicable, and as 
no demand was pleaded or proved, the county should not 
have recovered any interest. The money here was com- 
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posed of fees in excess of the amount which the clerk 
could legally retain, and which it was his duty, prescribed 
by law, to pay without demand into the treasury of the 
county. - His retention of the money rendered him liable 
for it and interest on it. The recovery of the interest 
was from the date of the termination of the clerk’s term 
of office. In this allowance there was no error. 

No available errors have been presented; hence the 
judgment of the district court must be 

AFFIRMED. 


GuorceE C, HAZELET ET AL. V. Hout County. 
FILED JUNE 33,1897. No. 9076. 


1. Official Bonds: Prraptnc. The questions raised and argued herein 
in relation to the insufficiency of the petition in the action are 
governed by the conclusions announced in an opinion in the com- 
panion case having the same title, and the conclusions need not be 
restated. (See Hazelct v. Holt County, 51 Neb., 716.) 


2. Unauthenticated Bill of Exceptions. If a bill of exceptions is not 
authenticated by the certificate of the clerk of the trial court, it 
will not be examined in the supreme court. 


: Review. In the absence of a proper bill of exceptions, all 
assignments of error which require for their determination a 
reference to such a bill must be overruled. 


ERROR from the district court of Holt county. Tried 
below before KINKAID, J. Affirmed. 


J.C. Crawford and H. M. Uttley, for plaintiffs in error. 


I. EF. Murphy, W. R. Butler, and M. F. Harrington, con- 
ira. 


HARRISON, J. 


This action was instituted by the county of Holt to 
recover of George C. Hazelet, formerly county clerk of 
the county, and his bundsmen, certain sums which it was 
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alleged he bad collected of fees as county clerk during a 
term of office of two years, commencing in the month of 
January, A. D. 1888, and retained in excess of the com- 
pensation fixed by law, and which excess he was by law 
required to pay into the county treasury. Issues were 
joined and as the result of the trial the county was given 
a judgment, to reverse which error proceedings have 
been prosecuted to this court for Hazelet and his bonds- 
men. 

Counsel urge that the statements in the petition were 
insufficient to constitute a cause of action. This is one 
of two actions of a similar nature between the same 
parties which have been considered together, in part, and 
in one an opinion has been prepared in which the objec- 
tion to the petition, that it did not state a cause of 
action, was discussed and determined. (Hazelet v. Holt 
County, 51 Neb., 716.) The point therein raised was the 
same as in the case at bar, and what was therein stated 
is equally applicable and pertinent herein and need not 
be repeated. Following the conclusion which was 
reached in that case the petition in this must be held 
sufficient. 

The document in this record which is designated the 
bill of exceptions lacks the certificate of the clerk of the 
trial district court; hence is not authenticated and will 
not be examined. (Andres v. Kridler, 47 Neb., 585; Old- 
manns v. Findlay, 47 Neb., 289.) 

All of the further assignments of error presented in 
argument necessitate for their determination a reference 
to the bill of exceptions. As it is not properly before us, 
the errors, if any, do not affirmatively appear and must 
be overruled. (Hveringham v. Harris, 51 Neb., 627; Royse 
v. State Nat. Bank, 50 Neb., 16; Gray v. Elbling, 51 Neb., 
726.) 

We may add here, however, that in the main, if not en- 
tirely, the questions in this case are identical with those 
discussed in the companion case in which an opinion is 
filed at this time, and the doctrines therein announced 
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are applicable and governing herein. It follows that the 
judgment of the district court must be 
° AFFIRMED. 


Frep W. GRAY, APPELLEE, V. GEORGE ELBLING, IM- 
PLEADED WITH W. H. KENT, APPELLANT. 


FILED JUNE 3, 1897. No. 7348. 


Unauthenticated Bill of Exceptions. A bill of exceptions unauthenti- 
cated by the certificate of the clerk of the trial district court will 
not be considered. 


APPEAL from the district court of Saunders county. 
Heard below before WHEELER, J. Affirmed. 


Good & Good, for appellant. 
Frank Dean, contra. 


HARRISON, J. 


This action was instituted by the appellee in the dis- 
trict court of Saunders county to foreclose a mechanic’s 
lien which it was alleged had accrued in his favor and 
been perfected on certain property in the town of Wahoo, 
owned by George Elbling. Issues were joined of which 
there was a trial, in which Elbling was successful and 
was awarded a decree, which, on appeal by the lien- 
holder to this court, was reversed and the cause was re- 
manded to the district court, where Elbling filed an 
amended answer, and W. H. Kent, who was made a 
party defendant, filed a cross-petition or bill setting up 
the existence of a mortgage on the premises in his favor, 
also its priority as a lien over the mechanic’s lien of ap- 
pellee. There were some other changes in the parties 
defendant, made necessary by the death of George Elb- 
ling, the owner of the property, but these we need not 
particularly notice, As the result of a second trial in 
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the district court, the appellee was accorded a foreclosure 
of his lien and its priority to the mortgage of W. H. Kent 
was established, a foreclosure of the mortgage as a sec- 
ond lien on the property being part of the decree entered, 
The holder of the mortgage has appealed to this court, 
it being asserted that the proof did not show the lien 
of appellee to be the first, but did establish the priority 
as a lien of the mortgage of appellant. This is, in part, 
based on the argument that the trial court, over objec- 
tions, admitted incompetent evidence, which, if not con- 
sidered, as it could not be if the proper rules were ap- 
plied, the evidence would not and did not sustain the 
finding of the court. 

To determine the force of any and all the arguments 
urged would necessitate a reference to and an examina- 
tion of the evidence preserved in a bill of exceptions. 
There is in the record what purports to be a bill of ex- 
ceptions, but it is not authenticated by the certificate of 
the clerk of the district court; hence it is not before us 
for inspection, and it further follows that the objections 
to the decree of the district court must be overruled. 
(Ecvringham v. Harris, 51 Neb., 627; Royse v. State Nat. 
Bank, 50 Neb., 16; Andres v. Kridler, 47 Neb., 585; Olt- 
manns v. Findlay, 47 Neb., 289.) 

We will say further that what is designated the bill 
of exceptions does not appear to have been settled or 
allowed by either the trial judge or the clerk of the dis- 
trict court. There is a stipulation attached by which it 
was agreed that the clerk might settle and sign the bill, 
but it was not done. The decree of the district court is 


AFFIRMED, 
Post, ©. J., not sitting. 
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WHITFIELD SANFORD BT ‘AL. V. LOUIS MODINE. 
Fintep June 83,1897. No. 7312. 


1. Sufficiency of Bill of Exceptions, A bill of exceptions is sufficient 
if it contains all of the record of the proceedings to be reviewed 
necessary to explain the exception taken. (Dieirichs v. Lincoln & 
N. R. Co., 12 Neb., 225.) 


2. Contracts: Crops: Maticious Prosecution: Evimpencr. The con- 
tract set forth in the opinion construed to place in the owner of 
certain land the title and ownership of the crops grown on the 
land which, by virtue of the contract, parties therein named ac- 
quired the right to plant and cultivate. 


ERROR from the district court of Saunders county. 
Tried below before Bates, J. Reversed. 


Clark & Allen, for plaintiffs in error. 
Simpson & Sornborger, contra. 


HARRISON, J. 


The defendant in error instituted this action against 
plaintiffs in error to recover damages for an alleged 
malicious prosecution. As the result of a trial of the 
issues joined he obtained a verdict and judgment in the 
sum of $50. The case has been removed to this court by 
error proceedings. 

The plaintiffs in error desired a review in this court of 
the action of the trial court in giving a paragraph of the 
charge to the jury, by which a contract in evidence was 
construed, and in preparing a bill of exceptions included 
therein the portions of the evidence in relation to said 
contract and no more. In settling the bill of exceptions 
the trial judge certified “That this, the defendant’s bill 
of exceptions, contains all of the testimony adduced or 
offered by plaintiff and defendants on the hearing of 
said cause, touching the contract between the defend- 
ant Sanford and the plaintiff and the other Modines, all 
of the objections to its admission as evidence, all of the 
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rulings of the court on such objections, and all of the 
exceptions to such rulings taken and made at the time.” 
Counsel for defendants in error objected to the allow- 
ance of the bill of exceptions on the ground that it did 
not contain all the evidence, and on other grounds which 
we need not specifically state. In section 309 of the 
Code of Civil Procedure it is provided that “No partic- 
ular form of exception is required. The exception must 
be stated, with so much of the evidence as is necessary 
to explain it and: no more, and the whole as briefly as 
possible;” and in section 311, which is in reference to 
the preparation and allowance of the bill of exceptions, 
it is prescribed that the draft of the bill “must contain 
all the exceptions taken upon which the party relies.” 
The bill in the present case contained all the evidence 
which was necessary to explain the exception taken or 
to niake clear the point which was to be presented. This 
was sufficient to fulfill the requirements of the Code; 
hence no further or more extended bill was essential. 
(Dietrich v. Inincoln & N. W. R. Co., 12 Neb., 230.) 

In the argument in the brief filed for plaintiff in error 
some complaint is made of paragraph No. 14 of the in- 
structions. There was no assignment of any error to the 
giving of this; hence whether it was error to give it can- 
not be considered. 

The paragraph of the instructions which is the main 
subject of the discussion in the brief filed is one num- 
bered 6, given by the court on its own motion, in the fol- 
lowing language: “That by the terms of the contract 
signed by Whitfield Sanford, N. P. Modine, and plaintiff 
introduced in this case in evidence, that the relation of 
landlord and tenant was created thereby for the year 
1890, and that said Whitfield Sanford, by the provisions, 
terms, and conditions of such lease or agreement, had a 
lien upon all the crops grown upon the said leased prem- 
ises for his rent, or to secure the payment thereof. That 
a sale of the property or crops raised thereon for the year 
4890 by the Modines would not be a crime under our 
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statutes, but would subject the Modines to a civil liability 
only.” The contract between the parties was as follows: 

“This agreement made this 8th day of February, 1889, 
betwen Whitfield Sanford, party of the first part, and 
C. E. Modine, John Modine, and lL. E. Modine, parties of 
the second part, witnesseth: That the party of the first 
part does agree hereby with the parties of the second 
part that they shall have full permission to till and cul- 
tivate the following described land, to-wit: the south- 
east quarter of section ten (10), and all the plowed land 
on the northeast quarter of section ten (10), in township 
thirteen (13), range five (5), E., in Saunders county, in the 
state of Nebraska, except such portion of the prairie as 
the party of the first part may desire to break, so far as 
the same may be done in a husbandlike manner upon 
their performing the conditions of this agreement on 
their part to be performed. That the said parties of 
the second part covenant and agree to and with the party 
of the first part, that they will till, and in all respects 
cultivate the land above described, during the cropping 
season of the year 1889 in a husbandlike manner and 
according to the course of good and correct husbandry; 
that they will not commit any waste or damage, or suffer 
any to be done; that they will keep the fences and build- 
ings situate on the said Jand in good repair, reasonable 
wear thereof and damages by the elements excepted; 
that they will do, or cause to be done, all the necessary 
work and labor in and about the cultivation of said land; 
that they shall provide or furnish all the seed or seeds 
necessary to be sown or planted on said land; that they 
shall furnish all the implements, teams, wagons, farming 
tools, machinery and appliances requisite to the per- 
formance of their part of this contract; that they will 
do all the work necessary to be done in proper season on 
or about the said land in order to properly care for and 
preserve the timber, trees, shrubs, and bushes thereon 
in a good and husbandlike manner. Said party of the 
second part agrees to carry and transport all the pro- 
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ceeds and crops produced on the said Jand of every name, 
kind, and description to such place as the party of the 
first part shal] direct in the village of Valparaiso until 
the party of the first part shall have received thereupon 
one hundred and seventy-five (175) dollars. Said party 
of the first part, in consideration of the party of the sec- 
ond part doing all the work and performing all the cov- 
enants and agreements on their part to be done and per- 
formed by the terms of this contract and the payment by 
the party of the second part to him of the sum of one 
hundred and seventy-five (175) dollars by raising and 
delivering said crops as aforesaid or otherwise by Janu- 
ary 1, 1890, agrees to bargain, sell, grant, and convey 
unto the parties of the second part, their heirs and as- 
signs, all that remains of the proceeds and crops pro- 
duced on the said land of every name, kind, and descrip- 
tion; and said party of the first part agrees that the pay- 
ment of the sum of money at the time it becomes due 
as aforesaid shall act as such performance of condition 
that this contract shall then operate as a bill of sale of 
said crops and proceeds, provided that the said parties of 
the second part shal] have performed the other condi- 
tions of this contract by them to be performed; but in 
no case shall the said parties of the second part have any 
interest in or ownership of any part of said crops and 
proceeds prior to the time full payment of the money 
agreed by them to be paid shall have been fully paid as 
agreed upon. Said party of the first part agrees that 
said parties of the second part may occupy the buildings 
situate on said land during the cropping season of ‘the 
year 1889, and if they perform the agreements herein on 
their part to be performed then the said second parties 
shall have the use and occupancy of said buildings until 
March 1st, 1890. ; 
“In witness whereof, the parties hereto have set their 
hands on this 8th day of February, 1889. The meaning 
and intent of the foregoing contract is that the party of 
the first part shall hold all of said crops until he realizes 
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one hundred and seventy-five (175) dollars from the same, 
and that thereupon he shall turn over the balance thereof 
to the parties of the second part as soon as, and upon 
condition that, they shall have fully performed their part 
of this agreement. The parties of the second part fur- 
ther agree to dig a well twelve feet deep on said land and 
curb the same upon condition that the party of the first 
part shall furnish lumber for curbing it and without fur- 
ther charge therefor. Settled for 1889 and for breaking 
done that year and the within named parties of the second 
part do hereby agree to work, cultivate and manage all of 
thetwo within named quarter sections of land for one year 
from and after March Ist, 1890, upon the same terms as 
stipulated in the within cropper’s contract, except that 
they shall make all improvements they may need and all 
repairs at their own expense and deliver for the use of 
said Sanford as therein specified crops and proceeds of 
said land to the amount of two hundred and thirty dol- 
lars ($230), instead of one hundred and seventy-five dol- 
lars as per within contract. Dated this the 15th day of 
March, 1890.” 

As we read and understand the foregoing, call it a 
lease or a coniract as you may please, or the parties to 
it landlord and tenants, or the latter croppers, the agree- 
ment was that the parties who worked the land, who 
planted, cultivated, and harvested the crops had no in- 
terest or ownership therein until such time as there had 
been the division of them contemplated by the express 
terms of the instrument. This was their agreement 
directly and plainly stated. There is no claim that it 
was for any reason as to this stipulation void or not en- 
forceable, and as we know of none, we must accept the 
contract which the parties made for themselves. We 
cannot, by so-called construction, supplant it by a differ- 
ent one which would be.a contract, not of the parties, 
but the workmanship of the court. The owner of the 
land was, by the agreement, the owner of the crops until 
the performance of the conditions required of the other 
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parties by the express terms of the agreement. In Yates 
v. Kinney, 19 Neb., 275, wherein the respective rights of 
the parties to a somewhat similar instrument were under 
consideration, the statement in the contract therein set 
forth in respect to the ownership of the crop being that 
the crop is considered the property of the first party, the 
owner of the land, until it is divided. Yates was the 
owner of the land, Kinney the lessee, and Carey one to 
whom Winney had mortgaged the crops. The action was 
by Yates to enjoin the tenant and mortgagee from com- 
mitting waste, and appropriating the crops to their own 
use. It was said in the opinion: “The question presented 
by the fourth assignment of error has been virtually de- 
cided by this court in Divorak v. Graves, 16 Neb., 706, in 
which it was held that a tenant might assign his lease or 
sell his share of the crop raised upon the leased premises 
without the consent of the lessor, unless prohibited by 
the terms of the lease, and that such assignment or sale 
would carry to the assignee or purchaser the rights of 
the lessee under the contract or lease. It would log- 
ically follow that the same rights or interests might be 
mortgaged. But it is insisted that, as by the terms of the 
lease the crop is considered the property of plaintiff until 
it is divided, a different rule would have to be. applied, 
and that no such transfer or mortgage could be made 
which would not violate the property rights of plaint- 
iff. It is evident that Kinney had some interest in the 
crops. The fact that the extent of that interest depended 
upon his compliance with the terms of his lease would 
not deprive him of the right to sell or mortgage it. By 
the terms of the mortgage, if by no other means of knowl- 
edge, Carey had notice that Kinney’s interest was an 
undivided one and he was charged with notice of the 
rights of plaintiff. We could take no higher or greater 
title than Kinney had, and could assert no right as 
against plaintiff that Kinney had not.” It seems clear 
from the foregoing authority and good logic and reason 
that whatever right or interest, if such it might be called, 
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was possessed by the defendant in error and parties 
jointly interested with him in the crops by virtue of the 
contract hereinbefore set out, it was what may be termed 
incomplete and not such as authorized them to retain 
possession, to sell or dispose of the crops, or to deal with 
them in any manner which would disturb or infringe 
upon the complete ownership and control of the plaintiff 
in error. It was no more than the right to call on him 
to deliver to them a certain portion of the crops when they 
had completed the performance of their agreements as 
contained in the contract. 

In the case of the Consolidated Land & Irrigation Co. v. 
Hawley, reported in 63 N. W. Rep. [S. Dak.], 904, a con- 
tract in its terms and conditions very similar to the one 
in the case at bar was in question, the action being one 
in which the company had made a written agreement 
with one Bucholtz by which he was to work or till a farm 
owned by the company during the farming seasons of 
1891 and 1892, and it was provided in the contract what 
share each party should finally have of the crops, but 
that they should “be and belong absolutely to the com- 
pany until the division provided for in the contract 
should be made.” It was stated, “This leaves only the 
question of the ownership of the grain, and this must be 
determined upon the legal effect of the written contract, 
there being no conflict as to the facts. Ordinarily the 
relations of these parties to each other would make them 
joint owners of the crop raised, but it was competent for 
them, by prior agreement, to determine what their rela- 
tions to each other and the crops should be. There were 
no affirmative undertakings on the part of the appellant, 
but there were a number on the part of Bucholtz, of great 
advantage to appellant; and, presumably to secure the 
full discharge of these, it was agreed that ‘the owner 
ship, title, and possession of the crops * * * and 
the grain realized from the threshing shall be and belong 
to the party of the first part, absolutely, until a division 
thereof, as aforesaid, and until the said party of the first 
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part shall deliver to, and turn over to, the said party of 
the second part, on said farm, the three-fourths thereof.’ 
These were proper subjects for agreement between the 
parties, and there can be no doubt as to their intention. 
Their legal effect, as declared in many cases, was to leave 
the legal title and control of the crops in the lessor until 
the lessee’s covenants to him were fulfilled, or the crops 
divided. By their express stipulation they agreed be- 
tween themselves that they should not be joint owners 
of the crops, but that the lessor should hold and own 
them until a division was made; and there is no pretense 
that such division had been or ever was made, or that 
appellant had turned over to Bucholtz any part of such 
crops. As already intimated, it is not important to name 
this instrument a ‘lease,’ or simply a ‘contract,’ or these 
parties ‘landlord and tenant’ or ‘owner and cropper.’ If 
there were no stipulations in the instrument by which 
their respective rights were fixed, then the law would 
have to determine the same, and, as a means thereto, 
would define their relations to each other; but the parties 
themselves have done this by an agreement so unequiv- 
ocal in its intent and meaning that it must control, unless 
it was such an agreement as the parties, under the cir- 
cumstances, were not allowed to make. No reason is 
suggested in argument, and none occurs to us, which 
would forbid such stipulation. Contracts or leases very 
similar in terms to this have often been construed as 
above indicated. (See EHsdon v. Colburn, 28 Vt., 632; 
Wentworth v. Miller, 53 Cal., 9; Lloyd v. Powers, 4 Dak., 
62; Moulton v. Robinson, 27 N. EL, 550; 4 Am. & Eng. 
Ency. Law, p. 895, note.)” (See, also, Mf/cClelland v. Scrog- 
gin, 35 Neb., 536.) 

It. follows that there might have been a disposition of 
the crops by the defendants in error which, as to the 
rights of the owner, might, according to its intent, have 
been criminal inits nature. The construction given to the 
contract by the trial judge in paragraph 6 of his charge 
to the jury, and the conclusion therein drawn and stated, 
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was erroneous; its effect might have been to cause the 
jury to conclude that inasmuch as there could be no 
criminal liability, in the commencement of any action of 
a criminal character, the plaintiff in error must have been 
actuated by malice; hence it was calculated to prejudice 
the rights of plaintiff in error. The judgment of the dis- 
trict court must be reversed and the cause remanded. 


REVERSED AND REMANDED, 


CATHERINE PROPST v. Cass CouNTY. 
FILED JUNE 3, 1897. No. 7317, 


1. Eminent Domain: Damacgs. If private property is to be appropri- 
ated to public use, steps must be taken in the manner prescribed 
by law to appraise the damages and provide for their payment. 


: HUSBAND AND WIFE: Trusts. A husband who had 
from the use of intoxicants become wholly, or partially, incapaci- 
tated for the transaction of business, conveyed real estate to his 
wife for the purpose of preserving it for the use and benefit of the 
family and to place it beyond his power of disposal that it might 
not be squandered or wasted. Held, That the title to the property 
was in the wife, and that in appropriating a portion of it to the 
use of the public for a highway, the county must provide for the 
payment of the damages to the wife; that there was no trust re- 
lation between the husband and the wife which would render his 
waiver of the damages caused by such appropriation a release of 
them available as a defense in an action by the wife against the 
county to recover the damages. 


. 


Error from the district court of Cass county. Tried 
below before CHAPMAN, J. Reversed. 


A. N. Sullivan, for plaintiff in error. 
H. D. Travis, contra. 


HARRISON, J. 


On the 3d day of November, 1877, Martin Propst con- 
veyed to Catherine Propst, his wife, the plaintiff herein, 
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certain land situate in Cass county, this state, the reason 
and purpose of the conveyance being, it is stated, to pre- 
serve the property for the use of the family, and to prevent 
it being squandered by Martin Propst, who had become so 
addicted to the use of intoxicants as to wholly or partially 
incapacitate him for the transaction of business. It ap- 
pears that on the 25th of August, 1893, he was placed 
under guardianship on account of his incapable condition, 
produced by long continued excessive drinking of intoxi- 
cating liquors. The deed of conveyance was duly re- 
corded, the date of its filing for record being December 
27, 1877. During the early months of 1892, the proceed- 
ings terminating on May 18 of the last mentioned year, a 
public road or highway was located by the county board, 
a portion of it over and across the land to which we have 
referred, by which action some six acres of the land were 
appropriated to the public use. No damages were as- 
sessed or allowed in favor of plaintiff. A notice of the 
proceedings to locate the road was published in a news- 
paper of general circulation, but such notice was not seen 
or read by plaintiff, and did not come to her knowledge. 
It may be said that the evidence does not disclose that she 
had any actual notice of the location of the road until 
the actual appropriation of her land by the county, and 
it was agreed that she filed a claim for damages within a 
few weeks after she knew all the facts in regard to the 
proceedings to establish the road and its location. It was 
shown that Martin Propst, during the pendency of the 
proceedings, filed a claim for damages, which he subse- 
quently withdrew and signified his waiver of any claim 
for damages; of such actions of Martin Propst the plaint- 
iff had no knowledge at the time, nor until long afterward 
and near the date when she filed her claim. The claim 
which she made was disallowed by the county board, 
from which adjudication she appealed to the district 
court, where she was unsuccessful, and has presented 
the case to this court for review. 

It is stated in the brief of counsel for the county: 

61 
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“We concede that if the public received the benefit of the 
location of the road, it must bear the burden of compen- 
sation for the land taken, and if the plaintiff did not have 
actual notice of the appropriation of the land and actually 
consent to the appropriation of the land to a public use, 
that only the statute of limitations will bar a recovery 
for its reasonable value.” It is agreed that notice of the 
location of the road, and to all persons to file claims for 
damages caused thereby, was duly published; also that 
plaintiff knew, when it was being done, of the opening of 
the road and its physical establishment; but, however 
these things may have been, it was the duty of the county, 
before appropriating plaintiff’s property, to appraise the, 
damages and make provision for payment. This was not 
done and she could, notwithstanding the time prescribed 
in the published notice had expired, file her claim for 
damages, and is entitled to recover just and fair com- 
pensation for the damages to her property. It is pro- 
vided in section 21, article 1, of our constitution: “The 
property of no person shall be taken or damaged for pub- 
lic use without just compensation therefor.” In regard 
to this provision it was said in the opinion in the case of 
Livingston v. County Comnussioners of Johnson County, re- 
ported in 42 Neb., 277, the subject under discussion being 
the exercise of the right of eminent domain, or appropria- 
tion of the land of the individual to the public use in the 
location of a public highway by the commissioners, that 
“To give section 21 of article 1 of the constitution full 
effect it is necessary that a corporation which purposes to 
appropriate private property for public use shall take 
such steps as may be necessary to determine the amount 
of damages resulting from such appropriation, and pro- 
vide payment therefor. This duty should be in no way 
dependent upon whether or not a claim for damages has 
been filed by the person whose property is to be taken. 
If the amount of damages assessed for the taking of 
the property is deemed by the property owner inade- 
quate, he may make a showing of that inadequacy before 


Vou. 51] JANUARY TERM, 1897. 739 


Propst v. Cass County. 


the county commissioners, who are authorized by section 
26, chapter 78, Compiled Statutes, to increase the amount 
allowed by the appraisers, and thereafter may exercise 
his right of appeal; but in the first instance he is not 
required to take affirmative action as a condition upon 
which depends his right of compensation for taking his 
property for public use.” In the decision in the case of 
Lodges v. Board of Supervisors of Seward County, 49 Neb.,. 
666, in which the same subject was considered, it was. 
stated in respect to the section of our constitution to 
which we have just alluded: “It requires that where pri- 
vate property is taken or damaged for public use just 
compensation must be ascertained and paid before the 
appropriation. That this rule applies to counties and 
municipalities exercising the right of eminent domain has 
been frequently asserted by this court, and it is too well 
settled to require discussion;” citing in support of the 
doctrine announced the following: Schaller v. City of 
Omaha, 23 Neb., 325; Harmon v. City of Omaha, 17 Neb., 
548; Hammond v. City of Harvard, 31 Neb., 635; Wagner »v. 
Gage County, 3 Neb., 237; Zimmerman v. Kearney County, 
33 Neb., 620; Pawnee County v. Storm, 34 Neb., 735; Welton 
v. Dickson, 38 Neb., 767; Livingston v. County Conmission- 
ers of Johnson County, 42 Neb., 277. 

It is further contended that the plaintiff had no other 
or further right or title in or to the land than that of 
trustee for Martin Propst, her grantor, and the waiver 
by him of any claim for damages was sufficient and oper- 
ated an extinguishment of the claim. The deed to the 
plaintiff was a direct conveyance. There was no trust, 
either expressed or implied. It was made that she might 
have the title to the land, to hold and preserve it. The 
main purpose was to put it beyond the power of the hus- 
band, the grantor, to further convey, incumber, or deal 
with or about it. To allow the waiver of the claim for 
damages to be effective would be the destruction of the 
ends sought to be reached by the conveyance. The deed 
to plaintiff was of record. The county had full notice of 
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the title and in whom it rested. There was no right or 
title in Martin Propst which could render his waiver of 
claim for damages of any avail as a defense against this 
claim of the plaintiff. 

The findings and judgment of the district court must 
be reversed and the cause remanded. 


REVERSED AND REMANDED. 


ScHoo.t DISTRICT oF BEATRICE v. THOMAS P. THOMAS. 
Fivep June 3,1897. No. 7295. 


1. Building Contracts: Ricurs oF SusconTracTor. A subcontractor, 
between whom and the employer of the contractor there is no 
privity of contract, cannot, as a matter of right,—merely because 
employed by the contractor to perform a portion of the labor con- 
tracted for,—if not paid by the contractor, demand payment of the 
employer, and, on refusal, maintain suit against the employer 
therefor. 


: ERECTION OF SCHOOLHOUSES. A contract with a school 
district for the erection of two schoolhouses provided that esti- 
mates of the sums due the contractor be made by an architect as 
the work progressed and 85 per cent of such estimates paid at the 
time made and presented; 15 per cent of the amount of esttmates 
to be retained by the school district for a stated period of time, 
for the expressed purposes of insuring the district that all claims 
of subcontractors and laborers or others be fully paid by the con- 
tractor; also to insure the faithful and full completion of the 
buildings according to contract. Held, Not to constitute the school 
district primarily Jiable to a subcontractor far the sums thus re- 
tained, nor to constitute the district a trustee of such funds for 
the benefit of the subcontractor, nor to authorize the subcontractor 
to interfere in a suit at law by him against the district, in the 
retention of such funds by it or application in the subservience of 
the purposes to which they were assigned by the contract. 


: : BonpsmEN. The contractor abandoned the 
work and his contract. His bondsmen took charge and manage- 
ment of the completion of the buildings and fulfillment of the con- 
tract, and an additional contract was entered into between them, 
the subcontractor, and the school district. Held, This latter con- 
tract became of force and binding on all parties, including the 
school district; also that it provided for payment of all subsequent 
estimates of amounts due on the buildings for work by a subcon- 
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tractor to be made directly to him, and this to apply to the whole 
sum of any and all such estimates, inclusive of the 15 per cent 
which was to be retained by the district under the original con- 
tract and by the original contractor under the contract of the 
subcontractor. 


4, K >: ———. The evidence held to show that during a 
short time the district had charge of the work on the build- 
ings it had paid the defendant in error in full for ail work per- 
formed and material furnished by him during such time. Held, 
further, That the evidence discloses that the extras, both labor and 
material, were included in estimates made during the progress of 
the work and paid for conformably to the terms of the contract, 
viz., 85 per cent at the times of estimates and 15 per cent retained. 


5. Excessive Judgment: Remrrrirur. Held, That the verdict and judg- 
ment were $1,021.97 in excess of the true amount. Defendant in 
error is given leave to file a remittitur of said sum as of the date 
of the judgment, within a sfated time; if condition is complied 
with, the judgment, as modified, to stand affirmed. On non-com- 
pliance with the condition, the judgment to stand reversed and 
the calise remanded. 


ERROR from the district court of Gage county. Tried 
below before Busu, J. Ajfirmed upon filing remittitur. 


L. M. Pemberton and George A. Murphy, for plaintiff in 
error. 


R. W. Sabin and Alfred Hazlett, contra. 


HARRISON, J. 


During the year 1891 the plaintiff in error, the school 
district of Beatrice, entered into a contract with one W. 
C. Smith to erect for it two schoolhouses, the amount to 
be paid therefor, as expressed in the contract, being the 
sum of $14,605. W.C. Smith, at or about the same time, 
entered in a contract with the defendant in error by 
which the party last mentioned agreed to do all grading 
and excavating, also all stone and brick work necessary 
to be done in or about the erection of the two school- 
houses, and was to receive therefor the sum of $8,200. 
At sometime during the progress of the work by the 
parties on the schoolhouses, W. C. Smith abandoned the 
contract and absconded, and the completion of the work 
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was assumed by parties who had signed and become his 
sureties on a bond conditioned for a proper completion of 
the schoolhouses; but they did not finish the buildings. 
The district finally assumed the burden and completed 
them, availing itself of the assistance of defendant in 
error. This action was instituted in the district court of 
Gage county by defendant in error to recover the sum of 
$2,585.50, alleged to be the balance due him for services 
performed and material furnished on and for the build- 
ings under the original contract; also while the bonds- 
men of Smith, the first contractor, were in charge of the 
erection of the buildings and while the district had the 
management. There was included in the amount claimed 
some items for extra labor and material aggregating 
$1,152.20. Issues were joined and as the results of a 
trial the defendant in error was awarded a verdict and 
judgment in the sum of $1,596.82. The school district 
asks a review in this court of the proceedings had during 
the trial. 

During the progress of the work under the contract 
there had been labor performed and material furnished 
by defendant in error as subcontractor, on which esti- 
mates had been made by the architect and delivered to 
the main contractor, aggregating an amount of which 
the fifteen per cent retained by the school district was 
in total $817.50. This last mentioned amount was one 
of the items of the defendant in error’s claim of which 
he sought a recovery in this action. One question to be 
seitled is, could he assert and maintain this portion of 
his demand? It cannot be said that he was entitled 
thereto because of any contract with the district, for he 
had none with it. His contract was with Smith, the 
original contractor. By the terms of the contracts de- 
fendant in error was to receive payment for his services 
and materials from the contractor, and the contractor 
was to be paid by the school district. That a party con- 
tracts with one to perform labor and the one employs an- 
other to do the work does not authorize the latter after 
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performance as a matter of right to demand payment of 
the original party employer and on refusal maintain suit 
for it. (Clark, Contracts, pp. 508-511.) Neither can it be 
said that the retention of the amount of the estimates as 
they were made, presented, and in part paid, raised the 
right in the subcontractor to demand any part of such 
sum as his due because it had its source in labor per- 
formed or materials furnished by him; nor did the dis- 
trict become a trustee for the subcontractor and thus a 
right originate by which the subcontractor became vested 
with a claim against the district for such sum. 

It is also argued that the rule “Where a party makes 
a promise to another for the benefit of a third person, 
such third person may avail himself of the promise and 
bring an action thereon, although the consideration did 
not move direct to him,” is applicable and may be invoked 
by the defendant in error as against the school district. 
There were no portions or elements of the contract be- 
tween Smith, the original contractor, and the district 
which can by any allowable process of construction be 
said to contain any promise by the district, made for the 
benefit of the subcontractor, on which he would be en- 
titled to institute a suit against the district; hence the 
doctrine to which reference has been made is of no force 
here. 

The agreement of the district with the original con- 
tractor to the extent it provided for the retention of the 
fifteen per cent of the amounts of estimates had several 
purposes, to insure the district against the claims of 
laborers and material men, that they should be paid by 
the contractor, also to enforce the completion of the 
buildings aecording to contract, all prior to the payment 
of the fifteen per cent retained. With the due course of 
fulfillment of either purpose, the defendant in error could 
not interfere in a direct suit at law, instituted by him 
against the school district. After the contractor aban- 
doned this contract and departed this, so far as the record 
discloses, for another and unknown clime, his bondsmen 
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proceeded with the work under his contract, and at or 
about the time they assumed conirol, the following was 
executed and became of force, the subcontractor haying 
insisted that if he continued in the performance of his 
contract in respect to the buildings, it must be arranged 
that he receive his pay directly from the school district: 

“We, the bondsmen of W. C. Smith for the erection of 
the two schoolhouses in Beatrice, now under course of 
construction, hereby authorize and instruct T. P. Thomas, 
who has the excavation, stone and brick work from said 
Smith on said buildings, to go ahead with his part of 
said contract; and in consideration that said Thomas 
goes ahead and carries out his contract with said Smith, 
we agree to carry out the contract of said Smith with 
said Thomas, and as fast as the estimates are made upon 
the work of said Thomas, we authorize and order the 
school board of the city of Beatrice to pay the money on 
such estimates directly to said Thomas. 

“Dated October 30, 1891.” 

On the instrument, over the signatures of all but one 
of the members of the school board, appeared the follow- 
ing: “We hereby accept the above order, but by doing 
so we do not in any manner release the bondsmen of said 
Smith, nor relieve them or him from liability on his con- 
tract or on his said bond.” It is urged that this conferred 
the right on the subcontractor to collect the fifteen per 
cent, which had been retained by the school district, of 
the estimates made and paid in part as provided in the 
contract during the time the original contractor remained 
in charge. This, we think, is not tenable. The instru- 
ment, which we have just quoted, clearly refers to future 
and not past transactions, and could by no fair or even 
strained construction of its terms be given a meaning by 
which it could be said to be a direction or authorization 
by the bondsmen to pay the fifteen per cent due, or to be- 
come so on any of the past transactions to the subcon- 
tractor, and an agreement by the district so to do. 

With regard to the other questions raised and argued 
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of and concerning the force and true import of the docu- 
ment which we have quoted, we will say that we are sat- 
isfied from the evidence that, although it lacked the sig- 
nature of one of the trustees of the school district, that 
it became the contract of the district, or one by the terms 
and for the due performance of which the district was 
bound; and we are further convinced that the district 
was to make payments of all estimates in favor of the 
subcontractor, made after the execution and prevalence 
of this agreement, additional as it was to the original 
contract, and such payments to him were to include, not 
only the first payment, or eighty-five per cent, but also_ 
the fifteen per cent of all such estimates, provided he 
completed all work and furnished all material contem- 
plated by his contract. 

Some labor was performed and material furnished by 
defendant in error after the bondsmen quit the work and 
the school district took charge of it. One of the ques- 
tions presented is with reference to this part of the ac- 
count and its payment, whether only eighty-five per cent 
or allofit. It is clear from the evidence bearing on this 
point that the whole of the account was paid. 

It was also of the litigated quesions whether the extra 
labor and material performed and furnished by defend- 
ant in error were included in estimates made during the 
progress of the work, and payments therefor made under 
and conformably to the terms of the contract or were not 
so included and the whole sum due therefor remained un- 
paid to be recovered in this suit. The evidence in the 
record before us, whatever the fact may have been, estab- 
lishes that extras, both labor and material, were included 
in the estimates made and for which there were settle- 
ments as the buildings progressed. There were methods 
of calculation within the evidence by which the jury 
could reach approximately the verdict rendered, each 
of which must have included the allowance to defendant 
ant in error of the $817.50, the fifteen per cent retained of 
the aggregate of estimates made, part paid to the original 
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- contractor which should not have been figured in the ver- 
dict. There must also have been included the amount of 
the fifteen per cent retained of the total sum of the esti- 
mates made during the time the bondsmen of the con- 
tractor were managing and directing the work. This per 
cent of such estimates amounts to $517.50, which, with 
interest added to the date of the verdict, gives us the 
sum. of $574.85, which is all that the defendant in error 
was entitled to recover under any allowable calculation 
warranted by the pleadings and evidence. 

The verdict was for $1,596.82, which, we must conclude, 
_ was $1,021.97 in excess of the proper amount. The de- 
fendant in error may file a remittitur within forty days 
of the last mentioned sum, $1,021.97, as of the date of the 
verdict, October 17, 1893. If he does so, the judgment, 
as thus modified, is affirmed. If he does not comply with 
the above stated condition the judgment stands reversed 
and the cause remanded. 


JUDGMENT ACCORDINGLY. 


LovIS GUTHRIN, ADMINISTRATOR, V. MISSOURI PACIFIC 
RAILWAY COMPANY. 


Firep June 3,1897, No. 7283. 


1. Negligence: PersoNaL INJURIES: QUESTION FOR JuRY: DIRECTING 
VeERvicT. Ona question of negligence where there is a conflict in 
the evidence or the facts are left in dispute, or fair minds might 
draw different inferences or conclusions from the facts proved, it 
should be submitted to the jury; but where the facts are undis- 
puted or there is no conflict in the evidence, and but one reasona- 
ble inference can be drawn from the facts, the question is one for 
the court. 


: CoNTRIBUTORY NEGLIGENCE. Where it is clearly es- 
tablished that there has been contributory negligence on the part 
of an injured party which was the proximate cause of the injury, 
there can be no recovery therefor. 
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ErRroR from the district court of Sarpy county. Tried 
below before Krysor, J. Affirmed. 


#. M, Bartlett and James Hassett, for plaintiff in error. 


B. P. Waggener, James W. Orr, A. R. Talbot, and Chris 
Hoeppner, contra. 


HARRISON, J. 


This action was instituted by Lewis G. Guthrie, as 
administrator of the estate of George 8. Guthrie, de- 
ceased, against the defendant company to recover dam- 
ages for the alleged negligent killing of George S. Guthrie 
by the company at a street or highway crossing in South 
Omaha known as “Morrill’s Crossing,” on the 25th of 
November, 1892, when he was crossing the tracks with a 
team of horses and wagon and was struck by one of the 
company’s engines. and train of cars and was killed. Is- 
sues were joined and tried. At the close of the introduc- 
tion of the testimony, at the instance of the company, the 
trial judge instructed the jury as follows: “The jury are 
instructed that the plaintiff has failed to make out or 
prove any cause of action in his favor against the defend- 
ant, and that the uncontradicted evidence conclusively 
discloses on the part of plaintiff’s intestate contributory 
negligence contributing to the injury complained of. You 
will therefore return a verdict for defendant.” <A verdict 
was returned in accordance therewith. After the plaint- 
iff’s motion for a new trial was presented and overruled, 
judgment was rendered on the verdict. The plaintiff asks 
of this court the reversal of the judgment. 

The arguments advanced in furtherance of the purpose 
of the error proceedings are all on subordinate questions 
or points of the main burden of complaint,—the action of 
the trial judge in instructing the jury to return a verdict 
favorable to the company. It is said that the evidence 
was conflicting, that the question to be determined was 
in regard to negligence, was one of fact for examination 
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and settlement by the jury, and not one of law for the 
court. To determine the force of this necessitates a re- 
view of the important and material incidents and occur- 
rences at “Morrill’s Crossing’ on November 25, 1892, as 
disclosed by the evidence. There was testimony that 
tended to establish that the train of the company, by 
which George Guthrie was struck was at the time run- 
ning at a rate of speed in excess of that allowed by the 
ordinance of the city of South Omaha, wherein the cross- 
ing was located. Let it be conceded that in this particu- 
lar the company was negligent; we then have for consid- 
eration and determination the further query of whether 
there was contributory negligence on the part of plaint- 
iff’s intestate which bars this action. There was con- 
siderable testimony introduced on the subject of whether 
there were any cars standing on the switches at or near 
this crossing on the day and when the plaintiff’s intestate 
was killed, which would obstruct the view of the tracks 
from the crossing in the direction from which the engine 
and train by which he was struck approached, also in 
relation to permanent objects which might have had a 
similar effect. The evidence in regard to there being 
any cars on the switches at the time was conflicting, but 
in contemplation of the vital facts as established by the 
testimony those become immaterial or without force in 
the adjudication of the main question presented. It was 
disclosed by the testimony that at “Morrill’s Crossing” 
there were five tracks, three of which were sidetracks or 
“switches” and two main lines or tracks; of these the 
main line tracks were in the center, parallel and adjacent; 
to the east of them was situate one of the sidetracks, and 
on the west were two. The train by which Guthrie was 
struck was coming from the north, on the easterly of the 
two main line tracks. Guthrie was driving a team of 
horses attached to a farm wagon, was sitting on the 
spring seat, and coming in a northeasterly direction to 
the crossing, with the intention of going over the tracks, 
to do which he changed his direction from toward the 
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northeast to almost or quite due east. At this time J. H. 
Brush was driving a team hitched to a wagon south to- 
ward the crossing, and along between the track on which 
the train was approaching and the one sidetrack on the 
east, intending to turn when he reached the crossing and 
drive over the two main line tracks and the two side- 
tracks to the west side. He had reached the crossing 
and turned his team to the west, so that they were start- 
ing to the west and over the track on which the train was 
coming from the north. It was a cold day. He had on 
a buffalo skin overcoat, with the collar turned up over his 
ears, and evidently did not hear the train coming behind 
him. He had noticed Guthrie coming across toward him 
from the west, and when Brush was just starting over 
the easterly main line track, Guthrie, who was then on 
the second sidetrack, counting from the west, and with 
the one main line track between where he was and the 
track on which was the train, stopped his horses, stood 
up in his wagon, and motioning to Brush with one hand 
told him the train was coming, at which Brush turned his 
horses’ heads to the eastward and backed them so that 
they, the wagon, and he were out of the way of the train. 
Guthrie, immediately after warning Brush of the ap- 
proach of the train, started his team and struck, or struck 
at, one or both of the horses with the ends of the lines or 
driving reins, and attempted to go over the tracks before 
the coming train would reach the crossing, but did not 
succeed. The engine struck the wagon and one of the 
results was the killing of Mr. Guthrie. In its approach 
to this crossing the train came around a curve about two 
thousand feet distant therefrom, and the engineer on the 
engine saw both Brush and Guthrie very soon after leav- 
ing the curve, and, from what he noticed of their actions, 
concluded that Guthrie was aware of the coming train, 
and that Brush was not. When he saw the last named 
person turn his team toward the track as if to cross it, 
the engineer states that he applied the air to the brakes 
with full force, as it is done when, as he expressed it, an 
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“emergency stop” is desired. Just before this, and when 
about nine hundred feet distant from the crossing, he had 
given warning by blowing the whistle. When Guthrie 
had succeeded in calling Brush’s attention to the train, 
and Brush had withdrawn his horses from the track and 
beyond danger of being struck, and these facts became 
apparent to the engineer, he released the brakes, turned 
on the steam, and commenced to increase the speed of 
the train. As Guthrie had prior to this time stopped, 
and been instrumental in warning Brush, to the knowl- 
edge of the engineer, the last mentioned person had at 
this immediate time been watching Brush and his actions, 
but on again directing his notice to Guthrie he discovered 
him in the act of urging his team over the tracks in front 
of the engine, then about 200 feet away. The engineer 
states that he did all that could be done to stop the train, 
but could not before it reached the crossing, struck the 
wagon, and passed beyond. It is clear from the material 
facts in the testimony, and as to which there was no con- 
flict, that the plaintiff's intestate saw the approaching 
train and was in a place where he could not have been 
harmed by it; that for some reason, which the evidence 
does not show and which we cannot know, Guthrie con- 
cluded, after having stopped and warned Brush, and seen 
that he had taken heed of the notice and pulled back from 
the track, to risk the attempt to cross in front of the train, 
and in consequence lost his life. There was in this act 
such a want of ordinary care as constituted negligence 
on his part which precluded a recovery in this action. 
We do not lose sight of the rule that where there is a con- 
flict in the evidence, or where the facts are left in dispute 
by the testimony, or where fair minds might draw differ- 
ent inferences or conclusions from the facts, the case 
should be submitted to the jury; but it is also true that 
where the facts are undisputed, there is no conflict in the 
evidence, or but one reasonable inference or conclusion 
can be drawn from them, a question of law is presented 
for the determination of the court, and where, under an 
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application of the rule just stated, it is clearly established 
that there has been contributory negligence on the part 
of an injured party which was the proximate cause of the 
injury, there can be no recovery. (Knapp v. Jones, 50 
Neb., 490; Underhull v. Chicago & G. T. R. Co., 45 N. W. 
Rep. [Mich.], 508; Guta v. Lake Shore & M. 8. R. Co., 45 
N. W. Rep. [Mich.], 821; Marks v. Petersburg R. Co., 
13 S. E. Rep. [Va.], 299; State v. Baltimore & O. R. Co., 
21 Atl. Rep. [Md.], 62; Allen v. Maine C. R. Co., 19 
Atl. Rep. [Me.], 105; Chicago, R. I. & P. It. Co. v. Hous- 
ton, 95 U. S., 697; Mynning v. Detroit, L. & N. R. Co., 35 
N. W. Rep. [Mich.], 811; Boyd v. Wabash W. R. Co., 16 
S. W. Rep. [Mo.], 909; State v. Maine C. R. R. Co., 1 New 
Eng. Rep. [Me.], 287; 1 Thompson, Negligence, 406.) 
There was no error in the action of the trial court in im 
structing the jury as it did, and the judgment must be 


AFFIRMED, 


GrorGE F. CoTTon, ADMINISTRATOR, V. FIRST NATIONAL 
BANK OF SUPERIOR. 


Firep June 3,1897. No. 7263. 
1. Lien of Judgment: ExprratTion. A judgment ceases to be a lien on 


the land of the judgment debtor after five years, if execution is not 
sued out within such time. 


+ Preapina. Held, That the cross-petition failed to 
state sufficient facts to show the judgment set up therein had not 
become dormant. 


ERROR from the district court of Nuckolls county. 
Tried below before Hastines, J. Affirmed. 


H.W. Short and S. W. Christy, for plaintiff in error. 


Searle & Coleman, contra. 
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Norvat, J. 


The First National Bank of Superior, on the 23d day of 
August, 1895, instituted an action in the court below to 
foreclose a real estate mortgage executed on June 25, 
1889, by I’. P. Bonnell and Alice L. Bonnell, his wife, 
covering certain real estate situate in Superior. George 
I, Cotton, administrator of the estate of T. P. Coin, de 
ceased, and others were made parties defendant. The 
administrator filed an answer and cross-petition setting 
up the recovery of a judgment on June 5, 1888, by Daniel 
W. Barker and said T. P. Coin, in the county court of 
Nuckolls county, against said F. P. Bonnell, for the sum 
of $980 and costs taxed at $9, the filing of a transcript of 
said judgment on the following day in the district court 
of said county, and praying that said judgment be de- 
clared the first lien against the mortgaged premises. 
This is a proceeding to review the judgment of the court 
below sustaining a general demurrer to the answer and 
cross-petition. 

A single question is presented by the record, and that 
is, whether the judgment obtained by Barker and Coin 
against F. P. Bonnell is a lien upon the real estate de- 
scribed in the mortgage. It is disclosed by the aver- 
ments of the cross-petition that this judgment was ren- 
dered on. June 5, 1888, or more than five years prior to 
the commencement of this action to foreclose the mort- 
gage, and the pleading contains no allegation that an 
execution has ever been issued upon such judgment, from 
which counsel for the bank argue that the judgment had 
become dormant, and, therefore, was not a lien upon the 
lands of the judgment debtor within the county. In the 
light of section 482 of the Code of Civil Procedure, we 
are convinced that this argument is unanswerable. It 
declares that “If execution shall not be sued out within 
five years from the date of any judgment that now is 
or may hereafter be rendered in any court of record in this 
state, or if five years shall have intervened between the 
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date of the last execution issued on such judgment and 
the time of suing out another writ of execution thereon, 
such judgment shall become dormant, and shall cease to 
operate as a lien on the estate of the judgment debtor.” 
In considering this provision in Flagg v. Flagg, 39 Neb., 
229, it was said: “It is obvious that in case a judgment 
creditor fails for more than five years after the date of 
his judgment to sue out an execution, the judgment be- 
comes dormant and ceases to be a lien upon the real 
estate of the defendant. We see no escaping the conclu- 
sion that where a judgment becomes dormant, its lien 
is thereby lost as against a mortgage made by the debtor 
during the life of the judgment.” 

It is conceded by counsel for the administrator, if 
there was nothing intervening to suspend the running 
of the statute of limitations, the judgment in question 
was dormant, and the demurrer to the cross-petition was 
properly sustained; but it is strenuously urged that the 
pleading assailed discloses that the enforcement of the 
judgment was enjoined from the last of the year 1890 to 
the spring of 1893, at the suit of Bonnell, which prevented 
the judgment from becoming dormant. If the premises 
were true, then, under the provisions of section 509 of 
the Code of Civil Procedure, the conclusion drawn by 
counsel would be irresistible. But the cross-petition 
does not aver that the collection of this judgment was 
ever prevented by injunction. It merely alleges “that 
during 1890 the defendant, Franklin P. Bonnell, to pre- 
vent this cross-petitioner from collecting said judgment, 
commenced injunction proceedings in the district court 
of Nuckolls county to obtain an order to perpetually en- 
join the collection of said judgment.” The pleading fur. 
ther charges that said Bonnell, in 1893, dismissed his 
said suit. It is not disclosed that a temporary injunction 
or restraining order was ever allowed in said action to 
stay the enforcement of the judgment, or that an injunc- 
tion bond was ever given. For aught that appears in 
this record, the judgment creditors could have sued out 

52 ; 
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an execution on said judgment had they so desired. The 
suit was to perpetually enjoin the judgment; no restrain- 
ing order was ever asked in the cause, so far as the record 
shows. No execution having been issued on the judg- 
ment, and the failure to take out one not having been - 
occasioned by the granting of an injunction or by any 
other act of the debtor, the judgment was dormant wlien 
the foreclosure case was commenced and the decree 
therein was rendered. The cross-petition did not state 
a cause of action for another reason. It did not aver that 
the mortgaged premises were, or ever had been, owned 
by Mr. Bonnell, the party against whom the transcripted 
judgment was entered. If the premises belonged to the 
wife, the judgment sought to be enforced was not a lien 
thereon. There was no error committed in sustaining 


the demurrer, and the judgment is 
AFFIRMED. 


GrorGE F. Corron, ADMINISTRATOR, V. First NATIONAL 
BANK OF SUPERIOR. 


Firep June 3,1897. No. 7264. 


Lien of Judgment: Expiration. This case involves the same questions 
determined in Cotton v. First Nat. Bunk of Superior, 51 Neb., 751, 
just decided. ‘ 


Error from the district court of Nuckolls county. 
Tried below before Hasrines, J. Affirmed. 


H.W. Short and S. W. Christy, for plaintiff in error. 


Searle & Coleman, contra. 


Norval, J. 

This is a companion case to Cotton v. First National 
Bank of Superior, 51 Neb., 751, decided herewith. The 
records in the two cases are substantially alike, and for 
the reasons stated in the opinion filed in that case, the 


judgment herein will be 
AFFIRMED, 
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ACADEMY OF THE SACRED H®marRT, APPELLEE, V. H. B. 
IrEy, COUNTY TREASURER, APPELLANT, 


FILep JunE 3, 1897. No. 7310. 


Taxation: ScHooL PROPERTY: EXEMPTION. Under section 2, article 1, 
chapter 77, Compiled Statutes, all property used directly, immedi- 
ately, and exclusively for school purposes is exempt from taxation. 


APPEAL from the district court of Douglas county. 
Heard below before FERGUSON, J. Affirmed. 


J. L. Kaley and A. C. Troup, for appellant. 
Mahoney & Smyth, contra. 


Norval, J. 


This action was brought by the Academy of the Sacred 
Heart against H. B. Irey, the treasurer of Douglas county, 
to enjoin the collection of alleged illegal taxes levied upon 
plaintiff’s property. The county treasurer appeals from 
the decree rendered against him. 

Plaintiff is a corporation organized in 1882 for educa- 
tional purposes, under and in pursuance of the provisions 
of sections 15 to 18, inclusive, of chapter 16 of the Com- 
piled Statutes of this state. In the same year the lots 
described in the petition were donated and conveyed to 
plaintiff for the purpose of establishing a school for the 
education of girls and young ladies in the higher 
branches, and the corporation ever since has been the 
owner of the premises. Shortly after acquiring the prop- 
erty, plaintiff erected a five-story building on a portion 
of the lots, at a cost of over $100,000, and the same has 
hitherto been used solely for school purposes. The lots 
are all included in a single enclosure, and have been by 
plaintiff improved and beautified by the planting out 
thereon of several hundred trees and shrubs, by flower 
beds and the making of driveways and walks, artistically 
laid out. A portion of the lots have been used by plaint- 
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iff as a vegetable garden, which has supplied the tables 
for the officers, teachers, students, and others connected 
with the school. No portion of the premises has been 
held for speculation, but the entire tract has been devoted 
to the purposes for which it was originally intended. 
The lots upon which the school building proper is located 
were not assessed, but the remainder were taxed for all 
purposes. The trial court held the entire property ex- 
empt from taxation, and the correctness of this decision 
is the question presented for judicial investigation. 
Section 2, article 9, of the constitution provides: “The 
property of the state, counties, and municipal corpora- 
tions, both real and personal, shall be exempt from taxa- 
tion, and such other property as may be used exclusively 
for agricultural and horticultural societies, for school, 
religious, cemetery, and charitable purposes, may be ex- 
empted from taxation, but such exemption shall be only 
from general law.” In 1879, the legislature, in the mode 
above indicated, enacted that there should be exempted 
from taxation in this state, inter alia, such property as 
may be used exclusively for educational purposes. ‘The 
language is as comprehensive as it is possible to use. 
The legislature has, in pursuance of the power conferred 
upon it by the constitution, exempted from the burdens 
of taxation property used exclusively for the purposes of 
education. ‘The test applied by this court in First Chris- 
tian Church of Beatrice v. City of Beatrice, 39 Neb., 432, was 
whether the property is used directly, immediately, and 
exclusively for one of the purposes enumerated in the 
statute creating the exemptions, in which case it was 
ruled that lots owned by a religious society, but not used 
for religious purposes, and entirely separate and distinct 
from that on which its church edifice is situated, are not 
exempt from taxation, notwithstanding it was the inten- 
tion of the society in the future to build a church edifice 
on said property not so occupied. The doctrine of that 
case is not only sound, but it is supported by the decisions 
of the courts of last resort of many of the sister states, 
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It is the exclusive use of the property which determines 
its exempt character. If it is devoted exclusively to edu- 
cational purposes, it is not liable to taxation, unless such 
use is not direct, but remote. If property is used only 
partially for the purposes of education, exemption from 
the burdens of taxation cannot be claimed. ‘The sole 
constitutional and statutory requirement to create the 
exemption is that the property shall be devoted exclu- 
sively for school or some other specified exempt purpose, 
which condition the proofs in this case disclose has been 
fulfilled, and the property in question was illegally as- 
sessed and taxed. (Omaha Medical College v. Rush, 22 
Neb., 449; Warde v. Manchester, 56 N. H., 508; State v. 
Pisk University, 10 8. W. Rep. [Tenn.], 284; Red v. Morris, 
Tax Collector, 10 S. W. Rep. [Tex.], 681; Monticello Semi- 
nary v. Pcople, 106 I11., 398; State v. Ross, 4 Zabr. [N. J.], 
497; Trustees of Wesleyan Academy v. Inhabitants of Wilbra- 
ham, 99 Mass., 599; Massachusetts General Hospital v. In- 
habitants of Somerville, 101 Mass., 819; Detroit Home and 
Day School v. City of Detroit, 76 Mich., 521; Trustees of 
Griswold College v. State, 46 Ia., 275; Mulroy v. Churchman, 
52 Ia., 238; St. Mary’s College v. Crowl, 10 Kan., 442; Hen- 
nepin County v. Brotherhood of the Church of Gethsemane, 27 
Minn., 460; Ramsey County v. Macalester College, 53 N. W. 
Rep. [Minn.], 704; Cassiano v. Ursuline Academy, 64 Tex., 
673; State v. Collector of Chatham, 20 Atl. Rep. [N. J.], 
292.) It is true a portion of the lots has been each year 
used as a vegetable garden, but that did not, under the 
authorities cited above, make the property any the Jess 
exempt, since the products of the garden were used to 
supply the school tables with vegetables, no part being 
sold. During the entire existence of the academy, vege- 
tables from the garden, not exceeding in value $50, have 
been exchanged for groceries for the use of the institu- 
tion. That alone does not subject the property to taxa- 
tion. The entire property being within the exemption 
clause of the statute, the decree will be 
AFFIRMED, 
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CHICAGO, St. PAUL, MINNEAPOLIS & OMAHA RAILROAD 
CoMPANY V. LucINDA BrabDy, ADMINISTRATRIX. 


Fitep June 3, 1897. No. 7327. 


Railroad Companies: NEGLIGENCE: HigHway SIGNALS: INSTRUCTIONS. 
It has been settled by the repeated decisions of this court that, in 
ap action against a railroad company to recover damages result- 
ing from the failure of its servants to ring a bell, or to sound a 
whistle at a public crossing, it is error to instruct the jury that 
the omission of the defendant to give the signals required by stat- 
ute is prima facie evidence of negligence. 


ERrRor from the district court of Madison county. 
Tried below before Ropinson, J. Reversed. 


John B. Barnes, Thomas Wilsow, and S. L. Perrin, for 
plaintiff in error. 


Robertson, Wigton & Whitham, contra. 


NoRVAL, J. 


On the 5th day of December, 1891, James Brady, plaint- 
iff’s intestate, while riding in a wagon loaded with hay, 
drawn by a team of horses along Philip avenue, in the 
city of Norfolk, was run over by one of defendant’s pas- 
senger trains, thereby receiving injuries from which he 
died. This action was brought by his administratrix to 
recover damages for his death. From a verdict and judg- 
ment for the plaintiff for $4,500, the defendant prosecutes 
error to this court. : 

One act of negligence imputed to the defendant was 
the failure and omission of its employes to ring the bell 
and sound the whistle of the locomotive in’ accordance 
with the statute. On this branch of the case the court 
gave, on. its own motion, the following instruction: 

“6. The court instructs the jury that, by the laws of 
this state, every railroad company is required to have a 
bell, of at least thirty pounds weight, and a steam whistle 


- 
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placed and kept upon each locomotive, and to cause the 
same to be rung or whistled at the distance of at least 
eighty rods from the place where the railroad crosses 
a public highway, and to keep the same ringing or 
whistling until the highway is reached. If you believe, 
from the evidence, that the defendant’s agents or sery- 
ants in charge of the engine in question omitted to ring 
a bell or sound a whistle continuously for the distance of 
eighty rods before reaching the highway crossing, such 
omission constitutes a prima facie case of negligence on 
the part of defendant; and if you further believe, from 
the evidence, that the deceased was struck and injured 
at the railroad crossing in question, as charged in the 
petition, in consequence of the omission to ring the bell 
or sound the whistle, while he was himself exercising all 
reasonable care and caution in that behalf, then the 
plaintiff is entitled to recover in this action.” 

This instruction was duly excepted to by the defend- 
ant at the time, and its giving is made the basis of one 
of the assignments of the motion for a new trial and the 
petition in error. Section 104, chapter 16, Compiled 
Statutes, provides: “A bell of at least thirty pounds 
weight, or a steam whistle, shall be placed on each Ioco- 
motive engine, and shall be rung or whistled at the dis- 
tance of at least eighty rods from the place where the 
said railroad shall cross any other road or street, and 
be kept ringing or whistling until it shall have crossed 
said road or street, under penalty of fifty dollars for 
every neglect, to be paid by the corporation owning the 
railroad, one-half thereof to go to the informer and the 
other half to this state, and also be liable for all damages 
which shall be sustained by any person by reason of such 
neglect.” Construing the foregoing statute, this court 
has, in more than one case, held that it was erroneous 
to give an instruction substantially like the one quoted 
above, and that the failure to give the statutory signal 
for a street or highway crossing does not necessarily raise 
an inference of negligence. (Chicago, B. d Q. R. Co. v. 
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Metcalf, 44 Neb., 848; Omaha & R. V. RR. Co. v. Krayenbuhl, 
48 Neb., 553; Omaha d R. V. R. Co. v. Talbot, 48 Neb., 627; 
Missouri P. R. Co. v. Geist, 49 Neb., 489.) The writer is 
convinced that the better reason and the decided weight 
of the authorities are against the rule adopted by this 
court in the above cases, but yields to the judgment of 
his associates so often reaffirmed. The sixth instruc- 
tion is therefore erroneous, in directing the jury that the 
failure to give the statutory signals is prima facie evi- 
dence of negligence. For the giving of this instruction, 
the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


C. L. Strut v. CASS COUNTY. 
FILED JuNr 3,1897. No. 7228. 


1. Review: Lacnes: Jurispicrion. Where the petition in error and 
transcript are not filed in this court within one year from the 
rendition of the judgment or final order complained of, no jurisdic- 
tion of the cause is acquired, and the proceeding will be dismissed 
out of this court. 


The omission to file in the supreme court 
the transcript required by law within the statutory period is not 
excused by the fact that plaintiff in error was unable to obtain a 
bill of exceptions in time. Omaha Loan & Trust Co. v. Ayer, 38 
Neb., 891, followed, and Allis v. Newman, 29 Neb., 207, disapproved. 


Error from the district court of Cass county. Tried 
below before CHAPMAN, J. Proceeding in error disinissed. 


Byron Clark, for plaintiff in error. 
H. D. Travis, contra. 


NORVAL, J. 


The county board of Cass county located a highway 
over and across the lands of C, L, Stull. He presented a 
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claim for damages in the sum of $650, and upon consider- 
ation thereof said board allowed him $200. He appealed 
to the district court from the assessment of damages, 
where, on the 13th day of March, 1893, there was a recov- 
ery for $200 and costs. Subsequently, the county attor- 
ney filed a motion to retax the costs, which, on May 6, 
1893, was sustained, and all the costs were taxed against 
Stull, who has brought the record here for review. 

The cause must be dismissed for want of jurisdiction, 
since the petition in error and transcript were not filed 
with the clerk of this court until September 19, 1894, 
which was more than a year after the overruling of the 
motion for a new trial and the entry of judgment on the 
verdict, and more than a year subsequent to the order 
made by the court below retaxing the costs. (Code, sec. 
592; French v. English, T Neb., 124; Clark v. Morgan, 21 
Neb., 673; Patterson v. Woodland, 28 Neb., 250; Benson v. 
Michael, 29 Neb., 181; Sharp v. Brown, 34 Neb., 406.) It 
is disclosed that on the 6th day of April, 1894, the parties 
entered into a stipulation in writing, signed by their at- 
torneys, and attached the same to the original bill of ex- 
ceptions in the cause, whereby “all objections as to service 
of this bill of exceptions out of time and filing of same 
in supreme court after one year since trial of case are 
waived, as court reporter was unable to furnish it in time 
for regular service and filing in supreme court in the time 
required, and at time of service was mislaid by the county 
attorney and found today.” The foregoing did not ex- 
cuse the failure to file a certified transcript of the plead- 
ings and judgment within the statutory period, since it 
only purported to waive the filing of the bill of exceptions 
out of time. Moreover, jurisdiction of the subject-matter 
cannot be conferred by the stipulation or agreement of 
parties. The statute is mandatory as regards the time 
of taking appeals and proceedings in error, and the time 
for doing so cannot be extended by agreement of parties. 
The fact that the bill of exceptions could not be obtained 
for filing in this court within one year after the rendition 
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of the judgment did not relieve plaintiff of the necessity 
of having a transcript of the record, or so much as was 
obtainable, filed in this court and the cause docketed. 
We are aware that this statement is opposed to Allis v. 
Newman, 29 Neb., 207, but the decision therein is in con- 
flict with the numerous adjudications of this court in 
other cases. (See Sturtevant v. Wineland, 22 Neb., 702; 
Schuyler v. Hanna, 28 Neb., 601; Omaha Loan & Trust Co. 
v. Ayer, 38 Neb., 891; Fitzgerald v. Brandt, 36 Neb., 683; 
Moore v. Waterman, 40 Neb., 498; Record v. Butters, 42 
Neb., 786; Renard v. Thomas, 50 Neb., 398.) The de- 
cisions in these cases are followed, and that in Allis v. 
Newman, supra, disapproved. Proceeding in error 


DISMISSED. 


CHRISTIAN JACOBSON, TREASURER OF ScHOOL DISTRICT 
No. 77, BuFFALO COUNTY, APPELLANT, v. LYMAN 
Cary, CouUNTY TREASURER OF BurraLo COUNTY, 
ET AL, APPELLEES. 


Finzp June 3,1897. No. 9135. 


Bond of School District: CoLLectrion or TAXES FoR PAYMENT: Loss oF 
Funpbs In INSOLVENT Bank. A school district issued a bond under 
and in pursuance of subdivision 15, chapter 79, Compiled Statutes, 
and a sufficient amount was raised by taxation and paid to the 
county treasurer by the taxpayers of the district in accordance 
with law, fer the purpose of paying said bond according to its 
terms, but before the maturity of the bond, the treasurer, without 
the knowledge and consent of the holder of the bond, lost the 
money by depositing the same in insolvent banks. Held, Such loss 
did not fall upon the bond-holder, and that the tax levied by the 
county board upon the property of the school district to pay the 
balance due on said bond was proper. 


APPEAL from the district court of Buffalo county. 
Heard below before SULLIVAN, J. Affirmed. 


Marston & Marston, for appellant. 
Fred A, Nye, contra, 
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NORVAL, J. 


This cause was submitted under rule 2, upon printed 
briefs accompanied by an agreed printed abstract of the 
record. The suit was brought by the treasurer of school 
District 77 of Buffalo county, in his official capacity and 
as a taxpayer of said district, to restrain the collection 
of a tax levied by the county board of said county upon 
the taxable property of said district, to pay its outstand- 
ing bonds. The cause was determined in the court below 
upon the petition and answer, and from a decree dismiss- 
ing the petition, plaintiff appeals. 

The undisputed facts, as shown by the pleadings, may 
be summarized thus: In April, 1885, said school district 
issued its bond for $400, payable in ten years, with semi- 
annual interest at seven per cent, and prior to the matu- 
rity of the bond the proper authorities levied a sufficient 
tax on the property of said school district to pay the in- 
terest as it accrued, as well as the principal when due, 
and the taxes so levied were duly collected and paid to 
the county treasurer; “that prior to April 19, 1895, all 
interest had been promptly paid by taxes levied and col- 
lected from said district, and that June 10, 1895, $200, 
and January 22, 1896, $75 was paid on the principal, 
leaving $125 due, and that in addition to these two 
amounts there had been collected by taxation from said 
district and paid to, and received by, the county treasurer 
$170.80, for the purpose of paying the balance of said 
bond, which sum was by the said county treasurer, pur- 
suant to the provisions of chapter 18, article 3, sections 
18, 19, 20, and 21, of the Compiled Statutes of Nebraska, 
1895, and the order of the county board, deposited prior 
to August 31, 1894, in banks as follows: 


Kearney National, Kearney............-..+-- $49 37 
First National, Kearney.........e.eeeeeeeeeee 39 26 
Amherst 2... ccc cce cere crs tec err eseneneseses 19 08 
Buffalo County National, Kearney............. 40 S4 
First National, Ravenna.......+eseeeeeeeeeas 22 25 


OtAL: wasieaties sewn. Lath Sa adaielon ele ed $170 80 
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which was in said banks when they suspended and passed 
into the hands of receivers, and still remains, except 
$45.85 received by said treasurer as dividends, and that 
said money was deposited by the said county treasurer 
and lost without the knowledge or consent of the holder 
of said bond;” that the county board, on June 12, 1896, 
for the purpose of paying said bond, levied a tax of ten 
mills on the dollar of the assessed valuation of the tax- 
able property of said district, which levy has been ex- 
tended upon the tax books of the said county and was 
about to be collected by the defendants. 

It will be observed that sufficient money to discharge 
the bond in question has been raised by taxation and 
paid into the county treasury; that before the maturity 
of the bond he deposited $170.80 of the money so received 
by him in certain banks, which subsequently suspended; 
that the money so deposited was lost without the knowl- 
edge or consent of the bondholder. The sole question 
presented is upon whom must the loss fall? This bond 
was voted and issued, and the money deposited in the 
banks was derived from taxes levied under and in pursu- 
ance of subdivision 15, chapter 79, Compiled Statutes, 
1895. Sections 13 and 17 of said subdivision read as fol- 
lows: 

“Sec. 13. ‘It shall be the duty of the board of county 
comnuissioners in each county to levy, annually, upon all 
the taxable property in each school district in such 
county, a tax sufficient to pay the interest accruing upon 
any bond issued by such school district, and to provide a 
sinking fund for the final redemption of the same, such 
levy to be made with the annual levy of the county and 
the taxes collected with other taxes, and when collected 
shall be and remain in the hands of the county treasurer, 
a specific fund for the payment of the interest upon such 
bonds, and for the final payment of the same at maturity. 
ft shall be the duty of the county clerk to furnish a copy 
of his register to the county treasurer. 

“Sec, 17, The tax and funds so collected shall be 
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deemed pledged and appropriated to the payment of the 
interest and principal of the registered bonds herein pro- 
vided for, until satisfied, and-the treasurer shall be liable 
on his official bond for the faithful disbursements of all 
moneys so collected or received by him,” ete. 

Counsel for the respective parties agree that the money 
collected from the taxpayers of the district to pay this 
bond was not a “current fund” which the treasurer was 
authorized or required to deposit in bank under the pro- 
visions of the depository law. It would seem to follow, 
especially in view of section 17 quoted above, that the 
treasurer who deposits said money in banks is liable on 
his official bond for the loss of the funds. (See Ward v. 
School District, 10 Neb., 293.) 

This brings us to the question, who is liable to the 
holder of this bond for the balance due thereon? Counsel 
for plaintiff insists that the taxpayers of the district have 
done no wrong, have not been remiss in any duty, have 
paid their money to the person required by statute, and 
hence fully discharged their obligation under the law 
and the bond. Ifthe payment of the money to the county 
treasurer was, in law, payment to the bond-holder, the 
district is discharged from liability. The money belonged 
to the district until paid to the owner of the bond. The 
county treasnrer was not the agent of the latter, but 
under the law was the proper custodian of the money 
for the district, and he held the money as a specific fund 
for the payment of the bond according to its terms. The 
money was deposited and lost before the obligation ma- 
tured, and the owner of the bond had a right to demand 
payment. The school district, and not the latter, should 
bear the loss, if any there shall ultimately be. The de- 
cree is right and is accordingly 

AFFIRMED, 
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COMMERCIAL BANK oF St. LOUIS, APPELLEE, V. EASTERN 
BANKING COMPANY ET AL, APPELLANTS. 


FILeD JUNE 3, 1897. No. 7319. 


1. Review: SERVICE OF SUMMONS: CONFLICTING EVIDENCE. Where, col- 
laterally, there was a question presented as to whether there had 
been service of the summons on which the judgment questioned 
was founded, and that question, upon fairly conflicting evidence, 
was decided by the trial court, its findings, on appeal in this court, 
will not be disturbed. 


2, Statutes: Construction. A court will not give a retrospective effect 
to a statute unless it is clear from the language used that the leg- 
islature intended to give it that effect. 


3. Lien of Judgment in Federal Court: REGISTRATION: STATUTES. 
Where, by virtue of the holdings of the federal court, a lien had 
attached to land in Nance county by reason of the rendition of a 
judgment against the owner of such land by the circuit court of 
the United States then sitting in Douglas county, the lien of such 
judgment as against said land was not destroyed by an act of con- 
gress afterward passed providing how a judgment lien thereafter 
might be created as against land situated as was the land of the 
judgment defendant. 


APPEAL from the district court of Nance county. 
Heard below before SULLIVAN, J. Affirmed. 


The opinion contains a statement of the case. 


Hall, McCulloch & Clarkson, for appellants: 


Even if there was a judgment, no steps having been 
taken to enforce it until lotig after the passage of the act 
of congress relating to registration of judgments of the 
federal courts, any lien which might have theretofore ex- 
isted was wholly destroyed, and the levy and sale made 
under the execution of 1890, upon land, the title to which 
had not been in the judgment debtor since 1887, gave no 
title whatever. (2 Freeman, Judgments [4th ed.], sec. 
342; Moore v. Holland, 16 8. Car., 15; Woodson v. Collins, 
56 Tex., 168; Houston v. Houston, 67 Ind., 276; Gimtel v. 
Stoltc, 59 Ind., 446; Tarpley v. Hamer, 9 Smeads & M. 
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[Miss.], 310; Whitehead v. Latham, 83 N. Car., 232; Horbach 
v. Miller, 4 Neb., 31; Dartmouth Savings Bank v. Bates, 
44 Fed. Rep., 546; First Nat. Bank of Washington v, Clark, 
40 Pac. Rep. [Kan.], 270.) 


Webster, Rose & Fisherdick, contra: 


Where the service is merely defective or irregular, the 
court acquires jurisdiction, and the judgment is valid 
until set aside or reversed in appropriate and direct pro- 
ceeding. (Knox v. Harshman, 183 U. S., 152; Isaacs v. . 
Price, 2 Dillon [U. S. C. C.], 351; Salistury v. Sunds, 2 
Dillon [U. 8. C. C.], 277; Walker v. Robbins, 14 How. [U. 
S.], 585; Tallman v. Ely, 6 Wis., 259.) 

The judgment when rendered was, and continued to be, 
a lien on the lands of Tewksbury throughout the district, 
from the first day of the November term, at which it was 
rendered, at least to March 28, 1889, when the state act 
complementary to the act of congress relating to filing 
of transcripts of judgments of federal courts was passed 
with emergency clause. (State v. Stein, 18 Neb., 533; 
State v. Palmer, 10 Neb., 205; Burlington & M. R. Rt. Co. v. 
Saunders County, 17 Neb., 320; State v. Cathers, 25 Neb., 
255; Woodson v. Collins, 56 Tex., 174.) 

A lien which has once attached must remain until it is 
discharged by act of the parties, removed by subsequent 
legislation, or has expired by statutory limitation. (2 
Black, Judgmenis, sec. 417; Duvidson v. Root, 11 O., 98; 
Bowman v. Hovious, 17 Cal., 471; West’s Appeal, 5 Watts 
[Pa.], 89; Hays’s Appeal, 8 Pa. St., 182; Gatewood v. Goode, 
23 Gratt. [Va.], 880.) 


Ryan, C. 


This is an appeal from a decree of the district court 
of Nance county, by which plaintiff’s title to certain real 
property in said county was confirmed to the exclusion of 
the rights of appellant Burke. Briefly stated, the facts 
involved are as follows: On January 27, 1887, there was 
rendered in favor of the plaintiff, in the circuit court of 
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the United States for the district of Nebraska, a judg- 
ment in the sum of something over $3,000 against J. F. 
Tewksbury, then the owner of the real property in dispute 
in this action. By purchase Burke acquired the title of 
Tewksbury on January 19, 1889. Afterward an execu- 
tion was issued under the aforesaid judgment, where- 
under there was a sale through which plaintiff derived 
its title. The questions presented are, first, whether there 
was a valid judgment rendered against Tewksbury in 
the federal court; and second, if there was a valid judg- 
ment, was there a necessity that a transcript of it should 
have been filed in the office of the district court of Nance 
county to perpetuate its lien until the execution sale could 
be made. 

It is urged that the judgment in the federal court is 
void because that court had no jurisdiction of Tewksbury, 
for the reason that, as is alleged, there was no service of 
summons on him. There were three parties named as 
defendants in the summons, and the return indorsed 
thereon was as follows: 

“T hereby certify and return that on the 22d day of 
March, 1886, I received this summons, and on the 25th 
* day of March I served the same upon the within named, 
EE. Wolland, Edward Cooper, and J. 8S. Tewksbury, in 
Weeping Water, Cass county, state and district of Ne- 
braska, by delivering to and leaving with them a certified 
copy thereof, with all the indorsements thereon—J. S. 
Tewksbury acknowledging service hereon. 

“ELLIS L. BIERBOWER, 

“U.S. Marshal for District of Nebraska. 
“By A. G. HASTINGS, 

“Deputy U. S. Marshal.” 

On the summons was also this indorsement: 
“DISTRICT OF NEBRASKA, SS. 

“T hereby accept service of a copy of the within sum- 
mons this 25th day of March, 1886. 

“J, S. TEWKSBURY. 
“By TEWKSBURY & COOPER.” 
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It was testified by Mr. Tewksbury that he and Mr. 
Cooper were not partners when the above acknowledg- 
ment of service by Cooper was signed, though they had 
been shortly before that time. He also testified that no 
service was ever made on him of any summons in said 
action. The judgment was by default. Aside from the 
above described proofs tending to show service of sum- 
mons, it was testified by Mr. Hastings that it was his 
recollection that after looking at the return, and his at- 
tention being called to it, that, after the acceptance of 
service was indorsed by Mr. Cooper, Mr. Tewksbury on 
the same day returned to Weeping Water, and immedi- 
ately thereafter was given a copy of the summons by Mr. 
Hastings. Mr. Wooley testified that in the spring of 
1886, possibly in April, he met Mr. Tewksbury and Mr. 
Cooper on the street in Weeping Water, and they stopped 
the witness to talk about the suit in Omaha in the United 
States court. This witness could not say which, but one 
of the parties had a copy of the summons, and showed it 
to witness and talked about there being a suit with Hol- 
land on that $3,000 note. On cross-examination this wit- 
ness identified the suit more satisfactorily as the one 
whereon was sold the land now in controversy. He fur- 
ther said the conversation between himself and Cooper 
and Tewksbury might have been in March or April, 1886. 
This witness further testified that on the trial of another 
action in December, 1886, wherein he himself was an 
attorney and Mr. Tewksbury was a party and a witness, 
that he, Mr. Wooley, asked Tewksbury if he had not been 
made a party defendant in the suit in the federal court, 
and Mr. Tewksbury admitted that he had, and that in 
said action he had been sued. It is therefore apparent 
that the question as to whether or not there had been 
service of summons on Mr. Tewksbury in the action in 
the federal court wherein judgment was rendered against 
Tewksbury was a disputed question of fact, heard and 
determined upon fairly conflicting evidence. It is a set- 

53 


770 NEBRASKA REPORTS. [Vot. 51 


Commercial Bank of St. Louis y. Eastern Banking Co. 


tled rule that under such circumstances the finding of 
the district court must stand. 

The other contention of appellant is dependent upon 
the construction which he insists should be given a cer- 
tain act of congress. It has already been stated that the © 
judgment was rendered January 27, 1887, in the federal 
court. On the ist day of August, 1888, there was passed 
an act by congress of which the part material to our pur- 
poses is the first section, which provides: “That judg- 
ments and decrees rendered in a circuit or district court 
of the United States, within any state, shall be liens on 
property throughout such state in the same manner and 
to the same extent, and under the same conditions only, 
as if such judgments and decrees had been rendered by 
a court of general jurisdiction of such state; provided, 
that whenever the laws of any state require a judgment. 
or decree of a state court to be registered, recorded, dock- 
eted, indexed, or any other thing to be done, in a particu- 
lar manner, or in a certain office or county, or parish in 
the state of Louisiana, before a lien shall attach, this act 
shall be applicable whenever the laws of such state shall 
authorize the judgments and decrees of the United States 
courts to be registered, recorded, docketed, indexed, or 
otherwise conformed to the rules and requirements relat- 
ing to the judgments and decrees of the courts of the 
state.” (U.S. Statutes at Large, v. 25, p. 357, sec. 1.) 
The appellant insists that by the enactment of this fed- 
eral statute the transcripting of a judgment of that 
court in the office of the clerk of the district court of 
Nance county became indispensable to the continued ex- 
istence of a judgment lien, and that, therefore, it of neces- 
sity results, from the conceded failure to file such a tran- 
script, that the lien which existed previous to August 1, 
1888, ceased to exist because of the enactment by con- 
gress of the statute of which the first section is above 
quoted. To sustain this position there has been cited 
Dartmouth Savings Bank v. Bates, 44 Fed. Rep., 546, a case 
decided in the United States circuit court for the district 
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of Kansas. There is found in section 419, chapter 80, 
General Statutes of Kansas, 1868, these provisions: 
“Judgments of courts of record of this state, and of courts 
of the United States rendered within this state, shall be 
liens on the real estate of the debtor within the county in 
which the judgment is rendered, from the first day of 
the term at which the judgment was rendered. * * * 
An attested copy of the journal entry of any judgment, 
together with a statement of the costs taxed against the 
debtor in the case, may be filed in the office of the clerk 
of the district court of any county, and such judgment. 
shall be a lien on the real estate of the debtor within that 
county from the date of filing such copy.” In the opinion 
in the case last above cited it was not disclosed whether 
the judgment therein under consideration was rendered 
before or after August 1, 1888, the date of the approval 
of the federal statute. By virtue of the provisions above 
quoted from the statutes of Kansas, judgments of the 
federal courts and of the courts of that state, in so far as 
securing liens outside the county in which judgment 
might be rendered were concerned, were placed upon the 
same grounds as early as 1868, and ever since that date 
this equality has remained. In Bank v. Bates, supra, 
Caldwell, J., in the course of his opinion, stated the rea- 
son on which had been predicated the rule that a judg- 
ment in the federal court in any state operated to create 
a lien on the property of the debtor situated anywhere in 
the district in which such judgment was rendered, for 
congress possesses no power to require any county officer 
to file or docket the transcript of a judgment rendered 
by a court of the United States. It was, said he, to 
remedy this that the act of 1888 was passed, which, while 
it made no attempt to require any county officer to regis- 
ter, docket, or index a judgment rendered by a federal 
court, nevertheless provided that if by a proper statute 
6f the state such authority was conferred upon any county 
officer so to do, the effect as to creating a lien on prop- 
erty of the debtor in the county wherein such transcript 
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should be registered, etc., was to be the same as would 
result from the adoption of the same course with refer- 
ence to the judgment of a state court. As this particular 
legislation had existed in Kansas since 1868, it was only 
required that congress should pass the act which it did 
in 1888, to give federal sanction to what had been at- 
tempted twenty years before by the legislature of that 
state, and that was to require the transcripting of a fed- 
eral judgment to cause it to become a lien on property 
of the debtor situated outside the county wherein such 
judgment should be rendered. The opinion in Bank v. 
Bates merely held that the state statute was the proper 
complement of the law of congress to effect the purpose 
of both statutes, but whether this was with reference to 
a judgment rendered before August 1, 1888, we are not. 
informed. This case, therefore, falls short of establish- 
ing what in argument was claimed forit. The discussion 
of it, however, renders it comparatively easy to state 
what was held in First Nat. Bank of Washington v. Clark, 
40 Pac. Rep. [Kan.], 270, a case cited by appellant to sus- 
tain his contention that the federal statute passed in 1888 
operated to relieve from the existing lien of a federal 
judgment all lands of the debtor not included within the 
boundarics of the county in which such judgment had 
been rendered. In this case the supreme court of Kansas 
discussed, but refused to commit itself with reference to, 
the proposition that a judgment of a court of the United 
States, under any circumstances, rendered in one county 
in Kansas, of its own force operated as a lien on all lands 
of the defendant situate in any other county of that state. 
What was in reality decided with reference to the stat- 
utes hereinbefore quoted is thus clearly stated in the 
conclusion of the opinion: “The statute of this state can 
have none the less force because passed long prior to 
the act of congress. In the most favorable view to the 
defendants in error, both acts must be treated as haying 
been in full force and effect on the Ist day of August, 
1888. As the law stood then, and ever since, it was 
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necessary, in order to make a judgment of the United 
States circuit court a lien on the lands of the judgment 
debtor prior to actual levy, that a copy of the journal 
entry should be filed with the clerk of the district court 
of Washington county. This was not done and the land 
was not actually seized by the marshal until December 6, 
more than four months after the passage of the act of 
congress. We are clearly of the opinion that this af- 
forded more than ample time for compliance with the 
state statute, and that the lien of the federal judgment, 
if it ever had any (as to which we express no opinion), 
was lost before the execution was levied.” In view of the 
fact that no journal entry was ever filed in the office of 
the clerk of the district court of Washington county, and 
of the further fact that the supreme court of Kansas, 
in this case, refused to consider whether, under the cir- 
cumstances indicated, the lien of the federal judgment 
was operative against Jand in Washington county, it is 
very clear that the decision was controlled by the pro- 
visions in the state statute, unaffected by the federal stat- 
ute. Jt therefore affords no sanction to the proposition 
as to which it was cited. 

Tn this state the statute authorizing the filing of a tran- 
script of a federal judgment in the office of the clerk of the 
district court of a county other than the county in which 
such judgment is rendered was approved March 28, 1889. 
The statute passed by congress provided: “Whenever the 
laws of any state require a judgment or decree of a state 
court to be registered, recorded, docketed, indexed, or 
any other thing to be done in a particular manner or in a 
certain office or county, or parish in the state of Louis- 
iana, before a lien shall attach, this act shall be applica- 
ble whenever, and only whenever, the laws of such state 
shall authorize the judgments and decrees of the United 
States court to be registered,” etc. In this language 
there is evidenced no intention to make the operation of 
the law retrospective, neither is there any provision giv- 
ing time to register federal judgments already in exist- 
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ence with a view to preserving the liens thereof. In 
State v. Stein, 138 Neb., 529, it was said: “A court will not 
give a retrospective effect to a statute, unless it is clear 
from the language used that the jlegislature intended to 
- give it that effect.” (See, also to the same effect, State v. 
Palmcr, 10 Neb., 204; State v, City of Kearney, 49 Neb., 
837; McIntosh v. Johnson, 51 Neb., 33.) It results from 
-the application of this rule that the lien which had at- 
tached before the adoption of the act of August 1, 1888, 
was not impaired by that enactment. The judgment of 
the district court is 
AFFIRMED. 


STATD OF NEBRASKA, EX. REL. WAYNE COUNTY, V. 
STEPHEN B, RUSSELL. 


STEPHEN B. RKusspit v. Strate OF NEBRASKA, EX REL. 
. WAYNE COUNTY. 


Finep June 3, 1897. Nos. 8950, 9095. 


County Clerk: Durirs: Fer Book: Manpamus. Under the provisions 
of chapter 28; Compiled Statutes, it is the duty of the county clerk 
to enter in the proper fee book a full statement of the several 
amounts paid him for his services as clerk of the board of county 
commissioners and for making out the tax lists during his incum- 
bency of office, and the performance of these duties may be com- 
pelled in an action of mandamus brought by the county as relator 
after the expiration of the term of office of such clerk. 


ERROR from the district court of Wayne county. Tried 
below before ROBINSON, J. Reversed in part. 

‘A. A. Welch, for Wayne county. 

Charles Offutt and Frank Fuller, for Stephen B. Russell. 

Ryan, C. 


On the application of Wayne county there was issued 
a peremptory writ of mandamus requiring the perform- 
ance of certain acts by the respondent, who by his peti- 
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tion in error seeks the reversal of this judgment of the 
district court of Wayne county. On this petition in error 
the cause numbered 9095, Russell vy. State, ex rel. Wayne 
County, was docketed in this court. There was a refusal 
to grant other relief sought, and from this part of the 
judgment Wayne county has prosecuted error proceed- 
ing in a cause numbered 8950, docketed in this court 
under the title State, ex rel. Wayne County, v. Russell. 
As both these proceedings arose out of a single action 
prosecuted in the district court, the questions presented 
will be considered in this court as being presented in a 
single case. 

In effect, it was recited in the alternative writ that 
Wayne county had a population of less than 25,000, and, 
until 1895, had less than 8,000 inhabitants; that the re- 
spondent, Stephen B. Russell, at the general election 
held in November, 1889, had been elected county clerk of 
said county; that his term began January 9th, 1890; that 
in November of 1891, 1893, and 1895, he had been re- 
elected, and at the proper time in January following each 
election said Russell had duly qualified, and for the terms 
for which he had-been elected had been county clerk as 
aforesaid; that in January of each of the years 1892, 
1893, 1894, 1895, and 1896, the county commissioners of 
said county had allowed the sum of $400 for said years 
respectively in favor of said Russell as clerk of such 
board of county commissioners; that said Russell had 
presented claims of which there had been an allowance 
on which warrants had been issued for the whole of the 
years 1892, 1893, 1894, 1895, and for the first two quar- 
ters of 1896, and that no part of said salary had been 
entered on the fee book required by law to be kept by said 
clerk, neither had the same been reported to the board of 
county commissioners, except the sum of $400 received 
for the year 1892. It was further, in substance, recited 
in the alternative writ, that said county clerk, during 
each of the years 1892, 1893, 1894, and 1895, had prepared 
the tax lists of said county, and for his services in respect 
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thereto had presented bills, computed at four cents per 
line, to the aforesaid board for allowance for each of the 
four years last above mentioned; that each of said bills 
had been duly audited and allowed by said county board 
and in due course had been paid; that no part of said 
sums received for making said tax lists had been entered 
on the fee book of said county, neither bad either sum 
been reported to the said board, nor had said clerk ac- 
counted therefor. It was also recited in the alternative 
writ that in January of each of the years 1892, 1893, 1894, 
and 1895, the said clerk had Leen allowed for each of the 
respective years for the employment of a deputy the sum 
of $700; that for each of said years, therefore, the said 
Russell was entitled to retain no more that $2,200, that is 
to say, his own salary of $1,500 per annum and $700, the 
salary of his deputy. The alternative writ required that 
the respondent should enter on the fee book of the county 
clerk of Wayne county for the years above noted the sev- 
eral amounts fully described as having been received by 
said clerk for preparing the tax lists, the amounts re- 
ceived for salary as clerk of said board, or, that on Oc- 
tober 19, 1896, the respondent should appear and show 
cause why he refused to make the required entries. The 
respondent answered admitting that he had been elected 
and had served as clerk as above recited. He also ad- 
mitted that he had been allowed and paid for services as 
clerk of the aforesaid board as recited in the alternative 
writ. He also conceded the correctness of the recita- 
tions that respondent had been paid for his services in 
preparing the tax lists of said county for the years de- 
scribed in the alternative writ. It was also admitted by 
the respondent that he had entered on the fee book 
neither the amounts paid him as clerk as above described 
nor the amounts received for preparing the tax lists of 
Wayne county. There was an admission that the re- 
spondent had been allowed salaries for his deputy as 
recited in the alternative writ. As to this item, there 
was no adniission that the same had not been entered on 
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the fee book, hence, the general denial contained in the 
answer put that fact in issue. The cause was submitted 
und determined solely upon the pleadings, no evidence 
being introduced by either party. 

It is clear there are presented two distinct subjects 
of inquiry in these proceedings, and these are: The duty 
of the county clerk to enter on the proper fee book, first, 
the compensation paid him for services as clerk of the 
board of county commissioners; and, second, his duty in 
that regard with respect to the compensation paid him 
for preparing tax lists each year. Before entering upon 
the discussion of these questions it may be proper to note 
that no pleading other than the writ and the answer is 
allowed. (Code of Civil Procedure, sec. 653.) An ex- 
amination of the abstract of the writ hereinbefore made 
will show that only the questions above indicated are 
presented for review; hence there has been, and will be, 
omitted any consideration of other propositions than the 
two above stated. The district court held that the re- 
spondent was not required to enter on the fee book the 
amounts aNowed him as compensation for services ren- 
dered as clerk of the board of county commissioners. To 
reverse this holding the county has prosecuted error pro- 
ceedings to this court. The district court held that the 
compensation allowed and paid for making tax lists 
should have been entered on the fee book, and the cor- 
rectness of this holding is questioned by the respondent. 

The provisions of section 42, chapter 28, Compiled Stat- 
utes, in so far as they are applicable to the case under 
consideration, are, that every county clerk whose fees 
shall in the aggregate exceed the sum of $1,500 per an- 
num shall pay the excess into the county treasury. It 
is required by section 43 of the chapter above noted that 
the county clerk shall, on the first Tuesday of January, 
April, July, and October of each year make a report to the 
board of county commissioners under oath showing the 
different items of fees received, from whom, at what 
time, and for what service, and the total amount of fees 
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received by such officer since the last report and also 
the amount received for the current year. It is pro- 
vided by section 44 of the same chapter as follows: 
“Each of the officers named in section 1 of this act (being 
section 44, chapter 28, Compiled Statutes) shall keep a 
‘book, which shall be provided by the county and which 
shall be known as the fee book, and shall be a part of the 
records of such office, and in which shall be entered each 
and every item of fees collected, showing in separate 
columns the name of the party from whom received, the 
time of receiving the same, the amount received, and for 
what service the same was charged.” Section 45, chapter 
28, Compiled Statutes, prescribes a penalty for the failure 
to keep a correct account and make report of fees which 
ought to be collected, and section 46 provides what dis- 
position shall be made of the fees paid into the county 
tweasury conformably with the provisions of said chapter 
28. One of the definitions of the word “fee,” as given in 
Webster’s International Dictionary, is: “Reward or com- 
pensation for services rendered or to be rendered; espe- 
cially payment for professional services of optional 
amount, or fixed by custom or law; charge; pay; per- 
quisite; as, the fees of lawyers and physicians, the fees 
of office, clerk’s fees, sheriff’s fees, marriage fees, etc.” 
In the Century Dictionary the word “fee” has, among 
other definitions, that of “money paid or bestowed; pay- 
ment; emolument.” In Winfield’s Adjudge¢ Words & 
Phrases, it is said: “The meaning of the word ‘fee’ is, a 
recompense allowed by law to officers for their labor and 
trouble. (Harbor-Afaster, etc., Mobile v. Southerland, 47 
Ala., 517.) Fees are a compensation allowed by law for 
specific services by an officer. (Williams v. State, 2 Sneed 
(Tenn.], 162.) The word ‘fee’ is used in two senses; in one, 
to denote the charges of the officer for his personal serv- 
ices; in the other—which is the more general and popu 
lar use—all the expenses attending the levy and included 
in it. (Camp v. Bates, 13 Conn., 9.)” It is quite evident 
that it is no misuse of the term to describe as fees the 
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recompense of the clerk for services rendered the. board 
of county commissioners, or for making out tax lists of 
the county. As the clerk is by statute required to turn 
into the county treasury the excess over $1,500 for his 
services each year, there exists a good reason for requir- 
ing him to make under oath and enter in a fee book the 
several amounts which constitute the compensation whieh 
he is entitled to receive for services rendered as an officer. 
We therefore hold that it was the duty of the respondent 
to enter on the fee-book provided for that purpose the 
several amounts received by him as well for services as 
clerk of the board of county commissioners as in making 
put the tax lists of the county. (Hazelet v. Holt County, 
51 Neb., 716.) on 

In view of. what has already been said, it may be un- 
necessary to be more definite on this point, and yet, to 
avoid misapprehension, we choose to incur the risk of 
repeating by pointing out that there is not involved in 
this case the question of enforcing by mandamus the re- 
quirement of making payment. The cases of Heald v. 
Polk County, 46 Neb., 28, and Bush v. Johnson County, 48 
Neb., 1, are therefore not in point. It was contended on 
the trial by the respondent that a demand had not been 
shown, but this showing was unnecessary in view of the 
fact that the clerk has refused to perform the duty re- 
quired. His conduct amounts to a positive refusal, 
hence no demand of performance was necessary. (Statc 
v. Baushauscn, 49 Neb., 558.) In respect to the conten- 
tion that mandamus will not lie to compel an officer whose 
term has expired to perform a duty expressly enjoined 
by law, it is deemed proper to refer to State v. Barnes, 
16 Neb., 36, wherein it was held that a district judge 
whose term had expired could be compelled to settle a 
bill of exceptions. Not only is the case cited in. point, 
but it is obvious that if the clerk could not be compelled 
to report after his term had expired, there would be no 
remedy. as to a failure to act at the expiration of the 
final quarter of eacli term. The right to this relief after 
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the expiration of a term of office was recognized in State 
v. Cole, 25 Neb., 342, State v. Stearns, 11 Neb., 104, State 
v. Boyd, 49 Neb., 303, and in other cases which might be 
cited. It is, however, urged that as a writ of mandamus, 
under the provisions of section 646, Code of Civil Pro- 
cedure, can issue only on the information of the party 
beneficially interested, it should not issue in this case, 
because the county is not a party,—that is, is not a nat- 
ural person. This is giving the statute a much narrower 
construction than the use of the word “party” justifies. 
This very question was considered and decided adversely 
to this contention in State v. Kelly, 30 Neb., 574, and a 
reference to the numerous cases brought on the relation 
of counties and school districts adds emphasis to the 
holding therein expressly announced. 

The judgment of the district court is affirmed in so far 
as it required the respondent to enter in the proper fee 
book the several amounts of compensation received by 
him for making the tax lists of Wayne county. That 
part of the judgment which denied the right of the county 
to insist that the respondent should enter in the fee 
book the amount paid him for services rendered as clerk 
of the board of county commissioners is reversed, and 
the cause is remanded to the district court for further 
proceedings not inconsistent with the views above ex- 


pressed. 
JUDGMENT ACCORDINGLY. 


S. H. H. CLARK ET AL., RECEIVERS, V. IRA HUGHES. 
Fitep June 3, 1897. No. 7356. 


1. Negligence of Vice-Principal: Insury To EmPnoye: Preapine. A 
petition will be held sufficient when there is therein stated a cause 
of action founded on the negligent acts of a vice-principal, even 
though on the trial there was not sufficient evidence to sustain 
the additional averments that the principal had continued the 
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employ of the vice-principal with knowledge of his incompetency 
to discharge the duties required to be performed by such vice- 
principal. 


2. 


: RAILROAD COMPANIES: CONDUCTOR: BRAKEMAN. A conductor 
in charge of a freight train sustains toward brakemen thereon em- 
ployed the relation of a vice-principal, and towards them his neg- 
ligence in the line of his duty is, presumably, the negligence of his 
principal. 


Ernor from the district court of Hall county. Tried 
below before THomPSON, J. Affirmed. 


M. A. Reed and James H. Woolley, for plaintiffs in error. 
Edgerton & Brigham, contra. 


Ryan, C, 


In the district court of Hall county there was a verdict 
and judgment against the receivers of the St. Joseph 
& Grand Island Railroad Company in aceordance with 
the prayer of the petition of Ira Hughes, the plaintiff in 
said court. By their petition in error and their argu- 
ments the receivers urge that the petition of Hughes, in 
which it was alleged that he was injured while making 
a coupling of the freight train, predicated the liability of 
the receivers solely on the fact that they were continuing 
in their employ the conductor in charge of said train, 
knowing that he was wholly incompetent to manage 
such a train. This contention depends upon the follow- 
ing paragraphs of the petition, to-wit: 

“Third—On the 16th day of January, 1894, the plaintiff 
was in the employ of the defendants as a brakeman on 
number 16, a freight train operated by defendants on said 
railroad, and said train was under the control and man- 
agement of one Meyers (whose first name is unknown to 
plaintiff) and said Meyers was the conductor on said train 
and was in the employ of and the agent of the defendants. 

“Fourth—That said conductor was wholly incompetent 
to manage, control, and operate said train, but notwith- 
standing such incompetency and inability the defendants, 
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disregarding their duty to their employes, carelessly and 
negligently retained said conductor in their employ. 

“Fifth—That on the day aforesaid, at the town of Fair- 
bury, on the line of said road, said train had been divided 
in sections to clear a crossing, and the plaintiff, in the 
performance of his duty as brakeman, signalled the engi- 
neer in charge of the engine attached to the forward sec- 
tion of said train to back the forward section, in order 
that the plaintiff might couple the two sections, and in 
response to said signal said forward section was slowly 
backed, and when the rear of the forward section was 
within a few feet of the forward end of the rear section, 
plaintiff signalled the engineer to stop, and by order of 
the said conductor stepped between the sections to make 
the coupling; whereupon said conductor, without any 
warning to plaintiff, well knowing that plaintiff was be- 
tween the said sections, wrongfully, negligently, and 
carelessly signalled the engineer to back up,:and in re- 
sponse to said signal the forward section of said train 
was backed violently against the rear section, and by 
reason of said negligence and carelessness on the part of 
said conductor, and without any fault or negligence on 
the part of said plaintiff, plaintiff’s left hand was caught 
between the draw-heads of the rear car of the forward 
section and the forward car of the rear section and 
crushed and mangled, to his damage in the suin of 
$1,999.” 

In the above quotation there were two grounds on 
which the responsibility of the railroad company’s repre- 
sentatives were alleged. If there was stricken out the 
fourth paragraph there would be found to remain sufii- 
cient averments to charge a liability for the acts of the 
conductor as a vice-principal. (Chicago, B. & Q. R. Co. 
v. Anderson, 38 Neb., 112; Siouw City & P. R. Co. v. Smith, 
22 Neb., 775; Chicago, St. P., M. & O. R. Co. v. Landstrum, 
16 Neb., 254; Onion P. R. Co. v. Doyle, 50 Neb., 545.) In 
the answer it was admitted that “On the 16th day of 
‘January, 1894, the above named plaintiff was in the em- 
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ploy of the defendants as brakeman on freight train No. 
16 on said road, and that said train was under the control 
of conductor E. W. Meyers.” Under the authorities just 
cited the admission in the quotation just made obviated 
the necessity of proof to establish the relation of servant 
and vice-principal as between the brakeman and the con- 
ductor therein referred to. 

It is strenuously insisted that there was no evidence 
which sustained the assumption that there was proved 
any negligence of the conductor to which was attribu- 
table the injury of the brakeman. The petition, by its 
averments hereinbefore quoted, accurately stated the 
facts as to the coupling necessary to be made, and that 
Hughes, in order to make such coupling, had signalled. 
the engineer to back the forward section toward where 
the brakeman was standing, at the forward end of the 
rear section, to be coupled. There was evidence that the 
engineer obeyed this signal, but stopped when the frag- 
ments of the train lacked about two feet of being close 
enough to each other to admit of making the desired 
coupling. The brakeman’s evidence was that he was 
about to step off the track to give the signal to back fur- 
ther, when the conductor, who was standing close by, 
gave the signal to back, and immediately, with an impre- 
cation. upon the brakeman, directed him to make the 
coupling. Pursuant to this direction, the brakeman took 
hold of the link, when, instantaneously, as he says, the 
sections came together and his hand was caught. If the 
jurymen believed the brakeman,—and we cannot say 
they should have done otherwise,—there was sufficient 
evidence to justify the finding that it was owing to the 
negligence of the conductor that the accident happened. 
There was a considerable time devoted to the proposition 
that by common usage the brakeman alone had a right 
to signal the engineer to move that part of the train to 
which the engine was attached as required to enable the 
coupling to be made. As to the existence of this alleged 
rule there was a conflict among the witnesses, a part of 
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whom admitted that the brakeman might properly ask 
the conductor, standing near the train, to make the re- 
quired signal. If this was proper, it could not be said 
that the engineer should not have obeyed the signal given 
by the conductor, and that his obeying it was negligence 
to which alone was logically attributable such injury as 
was inflicted on the brakeman. 

There were some complaints of errors in giving, and 
other alleged errors in refusing to give, certain instruc- 
tions. In the motion for a new trial each of these classes 
was grouped, and in each group there was an instruction 
as to which no criticism could properly be made of the 
court’s action in respect thereto. The judgment of the 
district court is 

AFFIRMED. 


HersyH & Son v. W. L. CARMAN ET AL. 


Firep June 3,1897. No. 7350. 


1, Mechanic’s Lien: Watvrer: Nore. From the mere acceptance of a 
note for the amount for which a claim for a mechanic’s lien had 
been filed it is not necessarily to be inferred that such lien has 
been waived. 


+: FORECLOSURE: Prririon, A petition for the foreclosure of a 
mechanic’s lien which shows the due filing of a claim for said 
lien, the taking of a promissory note for the amount thereof, and, 
in that counection, repudiating such note as having been given 
and taken under a misapprehension of the effect of accepting it, 
is not open to attack by a general demurrer. 


2. 


Error from the district court of Thayer county. 
Tried below before Hastrines, J. Reversed. 


J. B. Skinner, for plaintiff in error. 
O. H. Scott, contra. 


Ryan, C. 


On April 14, 1894, plaintiff filed in the district court 
of Thayer county a petition for the foreclosure of a 
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mechanic’s lien. A duly verified claim for such a lien 
had been filed on June 24, 1892. This action was there- 
fore begun within the two years of the filing of the claim 
for such a lien allowed by statute. On February 6, 1894, 
the purchaser of the lumber had executed to plaintiff a 
promissory note for the amount remaining due, which 
note, by its terms, was to mature on February 6, 1895. 
To account for the existence of this note there were in 
the petition these averments as to its execution: “It was 
then and there understood and agreed between the 
defendant and the plaintiff in error that the lien of 
plaintiff would continue on said premises until the full 
payment of the said note. Plaintiff entered into such 
agreement, being mistaken with respect to his own exist- 
ing private legal rights, and was unaware that the terms 
of the said contract was in contravention of the continued 
existence and final enforcement of said lien. He there- 
fore brings said note into court and tenders its sur- 
render and cancellation.” These allegations indicate 
very clearly that it was the intention of neither the maker 
nor the payee that the execution of the note should oper. 
ate to waive the existing mechanic’s lien. On the con- 
trary, these averments showed an intention to perpetuate 
this lien beyond the time prescribed by law for its dura- 
tion. There was sustained a general demurrer to this 
petition, and the plaintiff electing to stand on his peti- 
tion, there was a judgment dismissing his action and for 
costs. His petition in error presents the correctness of 
the ruling of the district court in the respect indicated. 
In Hoagland v. Lusk, 33 Neb., 376, it was held by this 
court that a mechanic’s lien is not lost by the taking of 
the note of the debtor for the balance due on account, 
nor in such case, by giving to the latter a receipt in full. 
In Chapman v. Brewer, 43 Neb., 890, there was approved 
a proposition laid down in the above case that the ac- 
ceptance by a material-man of a note and a chattel mort- 
gage as collateral security for materials previously fur- 
nished for the erection of a building under a contract 
54 
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with the owner is not a waiver of the lien of the material- 
man, unless such was the intention of the parties. It 
was conceded in the case just cited that upon this ques- 
tion there was an irreconcilable conflict in the authori- 
ties, but a great many authorities were cited in support 
of the position taken by this court. It might be that the 
rights or equities of some of the defendants in this action 
could be shown to be superior to those of plaintiff, but 
such question must be presented by answer. The plaint- 
iff sufficiently indicated by his averments that by the 
taking of the note he did not intend that a waiver of his 
right to foreclose his existing lien should be inferred. 
iTe duly tendered in court the note to be destroyed and 
disavowed all claims of right under it. Uaving repudi- 
ated all rights by virtue of this note, plaintiff made such 
averments as were necessary to entitle him to the fore- 
closure of his lien and accordingly prayed judgment. 
A petition of this form and substance was not open to ai 
eeneral demurrer. The judgment of the district court 
is therefore reversed and this cause is remanded for fur- 
ther proceedings not inconsistent with the views above 
expressed. 
REVERSED AND REMANDED. 


GEORGE H. EASTMAN, APPELLEE, V. ORRIN R. CAIN ET 
AL., APPELLEES, AND ETHAN C. WOLCOTT, APPEL- 


LANT. 
Finep June 3, 1897. No. 7335. 


Mortgages: FoRECLOSURE: SALE: PARTIES: ALTAS SUMMONS. When a 
decree of foreclosure had been entered against all the defendants 
in pursuance of which a sale had been made and confirmed, the 
service on another proposed defendant of an alias summons, au- 
thorized solely to bring him into court, did not justify the fore- 
closure of his rights without the filing of any pleading whereby 
such rights were called in question. 


APPRaAL from the district court of Douglas county. 
Heard below before Ferauson, J. Reversed. 
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Ethan C. Wolcott, for appellant. 
BE. R. Duffie, contra. 


Ryan, C. 


On the 9th day of October, 1890, George Eastman filed 
his petition in the district court of Douglas county pray- 
ing the foreclosure of a certain real estate mortgage. 
The makers of this mortgage, Orrin R. and Sarah J. Cain, 
and Josiah 8. McCormick, as the holder of some claim 
upon the mortgaged property, were alone made defend- 
ants, On June 9, 1891, a decree was entered, in pursu- 
ance of which there was a foreclosure sale, which was 
duly confirmed on the 15th day of October, 1892. On 
March 20, 1893, there was a motion filed by plaintiff in 
the above cause in which were recited the above proceed- 
ings, supplemented with this language: “After the filing 
of the petition in said case, but before the service of the 
summons, said mortgaged premises were conveyed to 
Ethan C. Wolcott, who now holds, or claims to hold, the 
equity of redemption in said lots and who was not made 
a party defendant in this action, his deed not being of 
record when the petition was filed. The plaintiff there- 
fore moves the court for leave to amend his petition by 
making said Ethan C. Wolcott a party defendant that 
summons may be issued and he be brought into court 
and his rights determined and adjudicated.” This mo- 
tion was sustained and a summons was accordingly 
issued and served on Mr. Wolcott, who, on a special ap- 
pearance restricted to that purpose, moved to quash the 
summons of which service had been made upon him, 
This motion was overruled on May 5, 1894, and five days 
thereafter there was a decree whereby the interest of 
Wolcott in the mortgaged real property was foreclosed. 
This was unwarranted by any pleading on file at that 
time. The motion was for the issue of summons that 
Wolcott might be brought into court. When it was de 
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termined that he was properly in court there could be 
administered as against him only such relief as was war- 
ranted by the pleadings on file. ‘While it would, perhaps, 
have been proper to have stated in a supplemental peti- 
tion the facts which had been stated in the motion, and _ 
thereon to have asked relief as against Wolcott, this was 
not done. As against him the decree was unsupported 
by any averment and not justified by any prayer. The 
judgment against Wolcott is therefore reversed. 


REVERSED AND REMANDED. 


THOMAS WALTON V. SARAH HE. CAMPBELL. 
Firep June 3, 1897. No. 7369. 


1, Appeal from County Court. From the mere fact that there was 
filed in the district court a copy of a petition and an answer enti- 
tled in the county court and indorsed as therein filed, it will not be 
assumed that there was a judgment in, or an appeal from, such 
county court. 


2. Action for Breach of Covenant of Warranty: DamaasEs. In an 
action for breaches of covenants of warranty in a deed for the 
conveyance of real property, while there may be a recovery for 
costs and attorneys’ fees incurred but not paid in making a de- 
fense against an action hostile to the title purported to be con- 
veyed by the warranty deed, this principle should not be extended 
to cover interest on such attorneys’ fees and costs under the proofs 
made in this case. : 


: Evrpencr. Where a cause has been tried in the 
district court on the theory that an averment of eviction under 
a title paramount has been sufficiently established by proof of a 
yielding to such asserted title by purchase of the adversary inter- 
est, this court, while it may accept that theory, will not extend its 
operation so as to countenance an assumption that the yielding 
was earlier than the date of the quitclaim deed obtained by pur- 
chase of the paramount title. 


4, Covenants of Warranty. Covenants of warranty not broken when 
made, pass with the title, unaffected by the fact that the convey- 
ances are by quitclaim deeds. 
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Error from the district court of Lancaster county. 
Tried below before Trssets, J. Affirmed upon filing re- 
mittitur. 


The facts are stated in the opinion. 


Ricketts & Wilson, for plaintiff in error: 

The warrantor did not have sufficient notice of the 
pending action, and is not bound by the adjudication. 
(Rawle, Covenants [ed. 1887], secs. 119, 120; Somers v. 
Schmidt, 24 Wis., 417; Paul v. Witman, 3 W. & S. [Pa.], 
410; Bavis v. Wilbourne, 1 Hill [S. Car.], 27.) 

As the law does not grant a recovery for a contingent 
liability, no interest is recoverable unless mesne profits 
have actually been paid to the holders of the paramount 
title. (Cheney v. Straub, 35 Neb., 526; Rawle, Covenants 
[ed. 1887], sec. 196; Burton v, Reeds, 20 Ind., 91; Wacker 
v. Straub, 88 Pa. St., 32; Hutchins v. Roundtree, 77 Mo., 
500.) 

Expenses of defending the ejectment suit cannot be 
recovered except upon proof that they were incurred 
after due notice was given to guarantor of the pendency 
of thad suit, and an opportunity to defend tendered him. 
(Mercantile Trust Co. v. South Park Residence Co., 22 S. W. 
Rep. [Ky.], 314.) : 

Notice to warrantor of a suit for eviction should be in 
writing. (Gilbert v. Turnpike Co., 3 Johns. Cases [N. Y.], 
108; In re Cooper, 15 Johns. [N. Y.], 533; Mason v. Kellogg, 
38 Mich., 132; Rawle, Covenants [ed. 1887], sec. 119.) 


Pound & Burr, contra: 


The covenant of warranty ran with the land, and Mrs. 
Campbell could sue upon it. (Moelle v. Sherwood, 148 
U. S., 21; Kyle v. Kavanagh, 103 Mass., 356; Baylor v. 
Scottish-American Mortgage Co.,.18 C. C. A., 659; Rego v. 
Van Pelt, 65 Cal., 254; Flaniken v. Neal, 67 Tex., 633; 
Saunders v, Flaniken, T7 Tex., 662; Jenks v. Quinn, 137 


790 NEBRASKA REPORTS. [Vou. 51 


Walton v. Campbell. 


N. Y., 223; Beddoe v. Wadsworth, 21 Wend. [N. Y.], 120; 
Brady v. Spurck, 27 Tl, 478; Thomas v. Bland, 91 Ky., 1; 
Scoffins v. Grandstaff, 12 Kan., 467; Brown v. Staples, 28 
Me., 502; Gunter v. Williams, 40 Ala., 561; Redwine v. 
Brown, 10 Ga., 311; Mygatt v. Coc, 142 N. Y., 78; White v. 
Whitney, 3 Met. [Mass.], 81; Carter v. Denman, 23 N. J. 
Law, 270.) 

Interest was recoverable. (Chency v. Straub, 35 Neb., 
521; Rhea v. Swain, 122 Ind., 272; Wilson v. Peelle, 78 Ind., 
384; Wright v. Nipple, 92 Ind., 314; Mitchell v. Hazen, 4 
Conn., 495; Hulse v. White, 1 N. J. Law, 173; Harding v. 
Larkin, 41 Tll., 418.) : 

Expenses of the ejectment suit are part of the measure 
of damages, irrespective of notice. (Morris v. Rowan, 17 
N. J. Law, 304; Harding v. Larkin, 41 Ill, 413; Cheney y v. 
Straub, 35 Neb., 521.) 

Parol notice of the ejectment suit was sufficient to 
make the judgment therein conclusive upon guarantor. 
(Miner v. Clark, 15 Wend. [N. Y.], 425; Cummings v. Har- 
rison, 57 Miss., 275; Hersey v. Long, 30 Minn., 114; Daven- 
port v. Muir, 3 J. J. Marsh. [Ky.], 310; Ferrea v. Chabot, 
63 Cal., 564; Somers v. Schmidt, 24 Wis., 1; Williams vu. 
Burg, 9 Lea [Tenn.], 455.) 

The law does not require the notice to be in any “par- 
ticular form. (Hersey v. Long, 30 Minn., 114; Williams v. 
Burg, 9 Lea [Tenn.], 455.) 


Ryan, C. 


In the record of this case we find a copy of a petition 
and of an answer which purport to have been filed in the 
county court, as well as in the district court, of Lancaster 
county. In the caption of each of these pleadings there 
occur the words “In the county court of Lancaster county, 
Nebraska.” There is nothing to show that there ever 
was a judgment in the aforesaid county court with re- 
spect to the issues presented by said pleadings; neither 
does it appear that the case tried in the district court, and 
sought to be reviewed in this court, was a continuation 
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of, or in any way connected with, an action in the county 
court. We shall, therefore, ignore the arguments pre- 
sented with reference to the alleged want of jurisdiction 
of the county court, and the alleged departure in the dis- 
trict court from the issues claimed to have been tried in 
the county court. 

By her amended petition filed in the aforesaid district 
court, Sarah EH. Campbell alleged that on November 6, 
1876, Thomas and Martha Walton, in consideration of 
the payment of $200, had conveyed lot 12, block 32, in 
Dawson’s Addition, in the city of Lincoln, to R. J. 
Campbell. The covenants of warranty contained in the 
deed whereby said conveyance was made were in the ordi- 
nary form, as set out in the petition, and the breach of 
these covenants was the cause of action stated. We shall 
hereinafter describe specifically such matters as in the 
course of this discussion shall require a specific state- 
ment. For the present it is sufficient to say the answer 
contained a general denial, and that by a reply the af- 
firmative averments of the answer were traversed. There 
was a verdict and judgment as prayed in the petition. 
There was an averment in the answer that the defendant 
in error lost her title, if she did lose it, by reason of her 
negligent failure to make a proper defense in an action 
wherein her grantor was a defendant. There is found 
no evidence upon which this negligence could be predi- 
cated, for the proof of this matter was excluded, and the 
ruling in this respect is not called in question by the 
petition in error. 

Another paragraph of the answer was as follows: 
“And these defendants, for a further and fourth defense, 
say that they were never notified that plaintiff’s title to 
said lot was questioned or attacked, and had no notice 
of the pendency of any suit against the same.” Until 
after the filing of this answer there had been mentioned 
both Thomas Walton and his wife; hence the pleadings 
up to that time referred to two defendants. Thencefor- 
ward there seems to have been but one defendant, Mr. 
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Walton. It is not shown why this was, but as no im- 
portance seems to be attached to this circumstance, it 
will not be noted farther than to explain the use of the 
word “defendants,” which occurs in the above quotation. 
The proofs were addressed only to facts with which Mr. 
Walton was connected, and were to this effect: R. J. 
Campbell testified that the action against himself and the 
defendant in error was brought by Frank M. Miles, in 
1877 or 1878, as he thought; that whenever he met Wal- 
ton on the street he talked with Walton about it; that 
Walton contended that they could not beat witness out 
of it; that witness told Walton witness was not fretting 
about it, because if witness lost the title he considered 
he had a good man to go back to, and that if witness lost 
the property he expected to go back on Walton; that Wal- 
ton said that if witness went back on him for the purchase 
money, witness ought to transfer the title to Walton; 
that Walton talked this in the house of witness and, as he 
himself said, came there to talk that matter over. This 
witness said he was safe in saying he talked fifty times 
with Walton about this lawsuit while it was going on. 
Sarah E. Campbell, the defendant in error, testified that 
during the time the suit was pending in the United 
States circuit court Mr. Walton was at the home of de- 
fendant in error, and that it was talked that if the prop- 
erty was Jost, Walton ought to have the title transferred 
back to him. Mrs. Campbell, in this connection, testified 
‘that Mr. Walton said: “If the Burrs had anything to do 
with it, let it go.” She further testified that the theme 
of the conversation was: “If we had no title, how could 
we make any title back? How could I give one?” It is 
not just clear what Burrs were meant by the reference 
used in connection with that name by Mr. Walton. L. C. 
Burr was alleged, in the pleadings in the federal court, 
to be a party interested in the suit, as well as one of the 
_ attorneys of Mr. Miles. In this action the jury may have 
assumed that, as Mr. Burr was interested adversely to 
the title which Mr, Walton had coyenanted to defend, it 
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was to him that Mr. Walton alluded. The evidence was 
not, therefore, of casual conversations between the Camp- 
bells and Mr. Walton, but was with reference to a dis- 
cussion sought by Walton with respect to the suit pend- 
ing, in which Walton was told distinctly that in case the 
title failed he would be called upon to make it good. 
There would appear from this testimony to have been 
made no objection on Mr. Walton’s part as to his liability, 
but that the utmost he claimed was that in event of a 
loss of the property, and impliedly of his answering for 
such loss, the property should be conveyed to him. Not 
only did this conversation go this far, but, in addition, 
Mr. Walton suggested that if a certain contingency ex- 
isted the defendant in error should let the property go. 
While it has been held that a written notice is necessary 
under such circumstances, we believe the better rule to 
be that a notice of the character of that shown in this 
case is sufficient to conclude the warrantor by the pend- 
ing adjudication adverse to the title which he had war- 
ranted. (Davenport v. Muir, 3 J. J. Marsh [Ky.], 310; 
Ferrea v. Chabot, 63 Cal., 564; Miner v. Clark, 15 Wend. 
[N. Y.], 425; Cummings v. Harrison, 57 Miss., 275; Chicago 
City v. Robbins, 2 Bl. [U. 8.], 418; Hersey v. Long, 30 Minn.., 
114.) This general statement of our conclusion is in- 
tended not only to apply to the discussion by plaintiff 
in error of the sufficiency of the proof of notice to sustain 
the verdict, but as well to meet the objection to the re- 
fusal to instruct as requested with respect to the legal 
propositions which should govern in the consideration of 
this branch of the case. 

It is urged that, as Mrs. Campbell claimed to have ac- 
quired title only by virtue of a quitclaim deed, the cove- 
nants sued on did not inure to her benefit. In the peti- 
tion it was alleged that in 1876, Thomas Walton and his 
wife, though they had no title, assumed to convey the 
lot in question to R. J. Campbell with covenants of war- 
ranty. It was further alleged that on May 26, 1888, 
there was an ouster from possession in a suit wherein 
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Frank M. Miles was plaintiff. From the averments it 
is fair to assume that Walton, while he had possession 
of the premises but no title, executed a conveyance with 
covenants of warranty to R. J. Campbell. The fact that 
possession passed by virtue of this deed was sufficient 
to cause the covenants to run with the title, for the cov- 
enants could not be said to be broken when made. (Scott 
v. Twiss, 4 Neb., 183.) There has been cited no case hold-° 
ing that the running of covenants with the title is de- 
pendent on the presence or absence of covenants of war- 
vanty. The rule of our statute is that: “Every convey- 
ance of real estate shall pass all interest of the grantor 
therein, unless a contrary intent can reasonably be in- 
ferred from the terms used.” (Compiled Statutes, ch.’ 
73, sec. 50.) As the covenants run with the title it log- 
ically follows that whatever conveys the title is effective 
to carry with the title such covenants as were not bro- 
ken when made, and, therefore, that Mrs. Campbell, as a 
subsequent grantee, was a proper party plaintiff. 

The matters which constituted the claim for damages on 
account of the breaches of covenant were thus stated in 
the petition: “Plaintiff further alleges that some months 
prior to the 26th of May, 1888, said Frank M. Miles began 
an action in the circuit court of the United States, claim- 
ing the real title to these premises and to the possession 
thereof, and made this plaiutiff a party to this action, of 
which defendant had due notice from plaintiff and others, 
and that plaintiff necessarily expended and was com- 
pelled to pay out for necessary costs and attorney’s fees 
in defending said action against Frank M. Miles the sum 
of $200, and that plaintiff has sustained damages by 
reason of the premises in the sum of $200, and interest 
at the rate of seven per cent per annum from June 26, 
1888, to date, and that the same now remains due and un- 
paid from the defendants, and each of them, to this 
plaintiff, and that by reason of this failure of the cov- 
enants in said deed heretofore mentioned, and of the suc- 
cession of this plaintiff to said R. J. Campbell’s cause of 
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action, this plaintiff has been further damaged in the 
sum of $200, paid to said Walton as the purchase price 
of said property.” The prayer was for judgment in the 
sum of $400, with interest at seven per cent per annum. 
from November 6, 1876. The averments of the damages 
sustained must control the recovery rather than the mere 
prayer of the petition. We shall therefore consider the 
eleiuents of these damages as stated in the portion of the 
petition above quoted. The first of these elements was 
for attorney’s fees and costs expended in the case wherein 
Miles was plaintiff and the Campbells were defendants. 
_The proofs were simply that the reasonable attorney’s 
fees for which Mrs. Campbell was liable were of the sum 
of $200. There was no attempt to prove that these had 
ever been paid; hence we do not think, on the proofs 
made, that interest should be allowed with respect to 
thisitem. It was alleged that the other item of $200 had 
accrued by reason of the failure of the covenants of war- 
ranty, but in what way this had been accomplished there 
was no attempt to explain or specify. In the petition 
there had been averments that on or about the 26th of 
May, or June, 1888, the said Miles had ousted and dis- 
possessed plaintiff by due process of law. There was no 
proof of these averments, as made. The evidence was 
to the effect that after the rendition of the judgment in 
favor of Miles a man came to Mr. Campbell and said to 
him that he was a deputy United States marshal and had 
in his possession some sort of a writ which required pos- 
session to be given up to Miles. The answer of Mr. 
Campbell was that he would not give up possession, and 
on this line there was no further evidence. It was shown 
by the testimony of Mr. and Mrs. Campbell that after the 
litigation had ended between themselves and Frank M. 
Miles they paid him $500 for a conveyance of the prop- 
erty to them by quitclaim deed. The deed was intro- 
duced in evidence and bears date September 17, 1892. In 
Cheney v. Straube, 43 Neb., 879, it was said that after a 
judgment against his title a covenantee is not required 
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to prolong the controversy -until dispossessed by legal 
process, but may surrender to the holder of the para- 
mount title. We shall not undertake to determine what 
might be held to be the rule under other circumstances, 
but shall follow the line upon which this case was tried 
in the district court, wherein it seems to have been as- 
sumed that the averments of actual ouster were suf- 
ficiently proved by evidence showing the recognition of 
the right to an eviction by a purchase of the title ad- 
judged paramount to that of the defendants. The equiv- 
alent for the alleged eviction must, however, be accepted 
with all its disadvantages, and one of these is that the 
date at which the ouster must be assumed to have occurred 
is the date of the deed from Miles to Mrs. Campbell. Giv- 
ing to the general averment that the damage caused by 
the failure of the covenants of warranty the liberal con- 
struction that thereby was covered the expenditure of $200 
to purchase peace with Miles,—a construction adopted 
by us because it seems to have been adopted in the dis- 
trict court,—and we are justified in assuming that on the 
date of the quitclaim deed from Miles the possession of 
the Campbells under the title derived from Walton, 
ended. Their cause of action, therefore, accrued at this 
time, and, what is still more to our present purpose, the 
damages suffered by the failure of the title, $200, accord- 
ing to the averments of the petition, are to be deemed to 
have come into existence at this date. There should, 
therefore, have been allowed interest on this item only 
from September 17, 1892, at seven per cent per annum. 
The verdict was returned in this case for the sum of 
$762.25 on October 23, 1894. The interest on $200 at 
seven per cent per annum to that date from September 
17, 1892, was $29.40. To this, if the two sums of $200 
each be added, it will be seen that in no event should the 
verdict have been in excess of $429.40. If, within forty 
days from that on which this opinion shall be filed, the 
defendant in error shall enter a remittitur of the excess 
of the judgment above $429,40, as of the date when such 
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judgment was rendered, it will be affirmed, otherwise it 
must be reversed. 
JUDGMENT ACCORDINGLY. 


Isaac R. ALTER BT AL. V. BANK OF STOCKHAM ET AL. 
FILep JUNE 3, 1897. No. 7189. 


1. Action for Conversion. An action for the conversion of personal 
property is an action at law and should be so tried when by either 
party there is presented no equitable ground for relief or of de- 
fense. 


2. Review: CoNFLICcTING EvipEence. A verdict reached upon consider- 
ation of conflicting evidence will not be disturbed even though the 
proofs made by the prevailing party are not entirely satisfactory 
in character or preponderance. 


Error from the district court of Hamilton county. 
Tried below before Batus, J. Affirmed. 


Heiner & Smith, for plaintiffs im error. 
A. W. Agee and H. M. Kellogg, contra. 


Ryan, C. 


This action was begun in the district court of Hamil- 
ton county by Isaac R. Alter and Herbert H. Glover as 
' plaintiffs, doing business under the firm name and style 
of Alter & Glover. The Bank of Stockham was the sole 
defendant. It was alleged in the petition that plaintiffs, 
on September 26, 1889, had sold to Bernhard and Herman 
Wiens 309 steers at the agreed price of $8,500; that a 
note had accordingly been given on that day, by its terms 
due six months thereafter; that to secure the payment 
of said note the makers thereof had executed to plaintiffs a 
chattel mortgage; that said mortgage had been duly 
filed for record; that when said note fell due it had not 
been paid, and that at the time this suit was brought 
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there was still unpaid on said note the sum of $1,606.05, 
with ten per cent per annum interest thereon from May 
21, 1890. It was further alleged in the petition that on 
October 28, 1889, Bernhard and Herman Wiens had 
mortgaged said cattle to the defendant, the Bank of 
Stockham,; that in the mortgage last named the priority 
of plaintiffs’ mortgage was recognized by the recitation 
in said mortgage to the bank that “all of the above steers 
have a previous mortgage on them;” that on March 10, 
1890, Bernhard Wiens had executed another mortgage 
to the bank upon 140 of said cattle, wherein plaintiffs’ 
mortgage was referred to in this language: “Second 
mortgage on 140 head of steers now fattening in my 
yards.” It was alleged that the mortgages to the bank 
were given and taken without-the consent of the plaint- 
iffs, and with full knowledge of the rights of the plaint- 
iffs. There was alleged in the petition three several sales 
of the cattle covered by plaintiffs’ mortgage, one of which 
was of 41 head of steers on January 8, 1890, an- 
other of 127 head on March 8, 1890, and the third of 141 
head on May 21, 1890. This action was to recover from 
the bank the amount above alleged to be due from Bern- 
hard and Herman Wiens to plaintiffs. It is necessary to 
consider only one of the sales, for the allegations ag to 
all the sales were, as to our purpose, practically in the 
same language. The averments as to the first sale were 
in this language: “On or about January 8, 1890, the said _ 
defendant bank, although having full knowledge of 
plaintiffs’ right in and to said steers, and that no part 
of the sum secured by plaintiffs’ mortgage had been paid, 
took possession of 41 head of said steers so mortgaged 
and belonging to said plaintiffs, and shipped the same 
to Martin Bros., commission merchants at Omaha, Ne- 
braska, and caused to be sold the entire interest in said 
steers without regard to plaintiffs’ mortgage thereon, 
on account of said Bernhard Wiens in the name of B. 
Wiens, for the net sum of $1,330, after deducting all 
charges for commission, freight, and other charges, 
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which net proceeds, to-wit, $1,330, were by said Martin 
Bros., under the direction of the defendant bank, depos- 
ited to its credit in the Union Stock Yards Bank of South 
Omaha.” As we understand these averments in connec- 
tion with antecedent allegations of the petition that the 
cattle, before shipment, were in Hamilton county, the 
defendant was sought to be held liable for converting 
to its own use the cattle shipped by the bank, and after- 
ward having sold the same and kept the proceeds of the 
sale. As was held in State v. Hill, 38 Neb., 698, the cause 
of action arose upon the conversion. This action there- 
fore was correctly held to be one at law, and accordingly 
was properly so tried. As there was no evidence to es- 
tablish the conversion charged, there was no prejudicial 
error in directing the jury to find for the bank, as it did. 

Bernhard Wiens and Herman Wiens, by their petition 
as intervenors, were permitted to allege that they pur- 
chased the cattle from Alter & Glover; that Isaac R. 
Alter, a member of said firm, managed the weighing of 
said cattle; that the said Bernhard and Herman Wiens 
relied upon the weights announced by said Alter; that 
according to said announcements the said 309° steers 
weighed 364,330 pounds, and in payment for these cattle, 
in accordance with these figures, the said Bernhard and 
H[erman Wiens were required to, and accordingly did, 
execute their note to plaintiffs for the sum of $8,500; that 
in truth the actual weight was but 287,080 pounds, or 
an average of 909 pounds on each animal less than that 
fraudulently announced as aforesaid, and that, by reason 
of said fraud practiced by Isaac R. Alter, the said Bern- 
hard and Herman Wiens were induced to give their note 
for the sum of $1,811.62 in excess of what it should have 
been executed for. The intervenors therefore prayed 
that they might have judgment against the plaintiffs for 
the sum of $454.85—being the amount which they had 
previously paid in excess of what the note should actually 
have been given for. By an answer to the petition of the 
jntervenors issues were duly joined and there was a 
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prayer for judgment against said intervenors for the bal- 
ance of their note. Instead of finding any sum due to the 
intervenors, the jury found that they were owing plaint- 
iffs the sum of $828.91. Judgment was duly rendered on 
this verdict, which plaintiffs seek to have reversed by 
these proceedings in error. It is unnecessary to detail 
the evidence adduced by the intervenors to sustain their 
contention. In general terms it may be said that it pro- 
ceeded on the theory that fraud was practiced as above 
pleaded and that this was not discovered till the cattle 
were shipped. The overweights were arrived at by show- 
ing what the cattle actually weighed in South Omaha 
when shipped; how they had been fed and had thrived, 
and what increase of weight of each animal would be 
probable under the circumstances. By this method there 
would have been justified a greater rebate than the in- 
tervenors obtained, provided the jury accepted their 
proofs as satisfactory. It must be confessed that this 
method of establishing the averments of the intervenors 
was not as direct and satisfactory as could have been 
wished, and yet it formed a sufficient basis for the ver- 
dict returned. On this branch the judgment of the dis- 


trict court is likewise 
AFFIRMED. 


HARRISON, J., dissenting. 


T do not think that the evidence introduced in this case 
to show that there had been fraud practiced or a mistake 
made in weighing the cattle at the time they were pur- 
chased by the intervenors was competent for that pur- 
pose; hence must dissent from the conclusion expressed 
in the opinion that it formed a sufficient basis for the 
verdict returned. 
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TECUMSEH NATIONAL BANK v. ANNA B. SAUNDERS. 
Fiiep June 3, 1897. No. 7028. 


1. Rehearing. A rehearing will not be granted when it is clear that 
no other conclusion than that already reached is possible. 


2. Constitutional Amendments: SUBMISSION OF PROPOSITION: ELEC- 
TIons. A proposition to amend the constitution of this state can 
only be submitted at a general election at which there are elected 
senators and representatives. 


3. : REsuLtT. ‘To effect the adoption of an amend- 
ment to the constitution of this stale submitted by the legislature 
it must receive more than one-half the highest number of votes 
cast at such general election, whether such highest number be for 


the filling of an office or for the adoption of a proposition. 


Motion by defendant in error for rehearing of case re- 
ported in 50 Neb., 521. Rehearing denied. 


fT. Appelget and J. Hall Hitchcock, for the motion. | 


RYAN, C. 


An opinion was filed in this case February 3, 1897, and 
reported in 50 Neb., 521. There has been filed a petition 
and a motion for a rehearing, and thereon it is thought ad- 
visable that the views of this court be expressed as to 
other cases in which reversals were entered following 
the result of this case. 

In Austin v. Tecumsch Nat. Bank, 49 Neb., 412, a petition 
in all essential particulars like that in this case had been 
held insufficient to sustain a judgment. On the oral 
argument of the cases it was argued that the same result 
must be reached as that which had been arrived at in the 
case above cited. In view of the unsatisfactory nature 
of such an adjudication, counsel for the defendant in 
error requested that all the cases might be considered 
upon the evidence rather than with reference to the peti- 
tions, at the same time stating that if the evidence was 
not sufficient they wished that fact determined; for, on 

55 
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another trial, it would be impossible to make more satis- 
factory proofs than had been already made in the district 
court. There was no question made that the evidence 
was identical with that in each of the cases submitted by 
the same counsel as appeared in this case, and the entry 
of judgment in this case was, in this court, as we under- 
stood it, to be entered in all the cases just referred to. 
We might have determined this particular case upon the 
sufficiency of the evidence to sustain the averments of 
the petition in the district court, and, in its companion 
cases, might have reached the conclusion we did on the 
ground that the averments of the petition were insuf- 
ficient to state a cause of action. We do not deem it 
necessary, however, to grant rehearings when it is clear 
we must again announce affirmances of judgments be- 
cause of insufficient averments rather than of insufficient 
proofs—the essential defect being the same, under the 
ruling in Austin v. Tecumseh Nat. Bunk. 

From the former opinion Norvat, J., dissented, and 
itis now urged that there was adopted at the general elec- 
tion of 1896 a constitutional amendment which increased 
the number of judges of this court to five and that, there- 
fore, the concurrence of Post, C. J., and HLARRISON, J., 
could not operate to reverse the judgment of the district 
court. In support of the contention that the amendment 
increasing the number of judges has in fact been adopted, 
a showing has been made that, at the time of the election 
above referred to, there were votes deposited for and 
against the said amendment in boxes used for receiving 
only those votes all over the state; that these votes were 
canvassed separately, and that the whole number of votes 
so cast was 122,475, of which 84,579 were in favor of the 
said amendment and 37,896 against. Without attempting 
to verify the correctness of the statements as to the num- 
ber of the votes cast for and against this amendment, we 
shall accept the above figures as correct. It was shown, 
however, that the total number of votes cast for governor 
at the late election was 217,768, and we shall accept this 
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as the highest number of votes cast at said general elec- 
tion for any candidate. 

Section 1, article 15, of the constitution of this state 
contains the following language: “Either branch of the 
legislature may propose amendments to this constitution, 
and, if the same be agreed to by three-fourths of the mem- 
bers elected to each house, such proposed amendments 
shall be entered on the journal with the yeas and nays, 
and published once each week in at least one newspaper 
in each county where a newspaper is published for three 
months immediately preceding the next election for sen- 
ators and representatives, at which election the same 
shall be submitted ‘to the electors for approval or rejec- 
tion, and, if a majority of the electors voting at such 
election adopt such amendments, the same shall become 
a part of this constitution.” The claim of the defendants 
in error that there are now five judges of this court rests 
on the propositions that the voting on the constitutional 
amendment, conducted as it was, was in effect an election 
distinct from the election of senators and representatives, 
and that, therefore, the majority need be only of the num- 
ber of votes cast with respect to such amendment. Some 
reliance seems also to be placed upon the facts that the 
candidates receiving the highest number of votes for said 
offices have duly qualified and have received from the gov- 
ernor certificates of their election. We shall now con- 
sider these propositions in the order above stated. 

It is urged that the language “such election” in the 
phrase, “If a majority of the electors voting at such elec- 
tion adopt such amendment” refers to the vote for the 
approval or rejection of the proposed amendment, and 
that therefore the total number of votes cast at the elec- 
tion for senators and representatives is immaterial. If 
this construction is correct, the votes for and against the 
amendment, not being cast at a general election, must 
be held to have been cast at a special election, and that 
the only relation between these two elections was that 
they were held at the same time under the direction and 
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supervision of the same officers. If this is true, the elec- 
tion with reference to the constitutional amendment is 
abortive, for it was not, in that event, a general election, 
and the constitutional requirement is that the election 
must be of that class, restricted to those particular gen- 
eral elections at which senators and representatives are 
chosen. The case of State v. Babcock, 17 Neb., 188, is 
relied upon as establishing a rule different from that just 
announced. The syllabus in that case is now in this lan- 
guage: “The votes necessary to adopt an amendment to 
the constitution, under the provisions of section 1, article 
15, of the same, must be a majority of all those cast in 
the state at that election for senators and representa- 
tives.” By a reference to the original opinion filed in 
the above case it is found that the syllabus as originally 
prepared by Judge MAXWELL was written as follows: 
“The vote necessary to adopt an amendment to the con- 
stitution under the provision of section 1, article 15, of 
the same, must be a majority of all those cast in the state 
for senators and representatives.” This quite explicitly 
declared that the majority must be of the votes cast for 
senators and representatives. Apparently to avoid this 
construction Judge MAxweEt, by interlineation, just 
wfter the word “state,” wrote the words “at that elec- 
tion,” so that the requirement of a majority should be of 
all the votes cast, consistently with the language of the 
constitution, at the election for senators and representa- 
tives instead of a majority of the votes cast for senators 
and representatives as otherwise might have been under- 
stood. The words “senators and representatives” are 
used in this part of the constitution merely to indicate 
the particular general election at which a constitutional 
amendment may be voted upon—the majority of the 
votes must be a majority of all those cast at such general 
election. That the above conclusion with reference to 
the case of the State v. Babcock, supra, is correct is borne 
out by the fact that the following language of Judge 
MAXWELL in respect to the adoption of constitutional 
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amendments was made use of in the second paragraph 
of the syllabus of In re Senate Pile 37, 25 Neb., 864: “The 
proposed amendment possesses no efficacy until approved 
by a majority of the electors of the state voting at the 
election, and the approval of the governor is unneces- 
sary and adds nothing to the validity of such proposed 
amendments.” 

The contention that the issuance of the certificate of 
election to a candidate for a provisional office, evidences 
the creation of such office, is met by the holding in the 
case just cited. In the case which involved the consid- 
eration of a question quite like that now under discus- 
sion there has receutly been filed an opinion by Har- 
RISON, J., in which all the adjudications of this court on 
this subject have been reviewed with the same conclu- 
sion above reached. (Bryan v. City of Lincoln, 50 Neb., 
620.) It is unnecessary at this time to do more than 
refer to this case, for the analogies, upon a perusal 
thereof, will be so apparent that comment and compar- 
ison could subserve no useful purpose of elucidation. 

It has been urged that in Stute v. Roper, 47 Neb., 417, 
this court has recognized the rule that a majority of all 
the votes cast with reference to a giveu proposition was 
sufficient to effect its adoption, and that the majority of 
all votes cast at such election was not required. This 
contention has no merit, for in the case referred to the 
election considered was a special election, at which the 
ouly question voted on was whether the county seat of 
Red Willow county should be McCook or Indianola. 
There was, therefore, no standard of measurement possi- 
ble other than the number of the votes cast on this single 
proposition. From a consideration of all the cases de- 
cided by this court which have a bearing upon this sub- 
ject our conclusion is that to secure the adoption of an 
amendment to our constitution it is necessary that the 
favorable votes be in excess of one-half of the highest 
aggregate number of votes cast at said election, whether 
such highest number be for the selection of an officer or 
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upon the adoption of a proposition. The motion for a 
rehearing is therefore overruled. 


REHBARING DENIED. 


Norvat, J., dissenting. 


Being unable to concur in the conclusion reached by 
the majority upon the applications for rehearings in this 
and the several cases submitted therewith, I will briefly 
state my views upon the question involved. 

The actions were against the Tecumseh National Bank, 
as successor of the Bank of Russell & Holmes, to recover 
moneys deposited by the several plaintiffs in the last 
named bank. The petition in each case filed in the court 
below is substantially the same as the one construed in 
Austin v. Tecumseh Nat. Bank, 49 Neb., 412, which was 
held not to state a cause of action. Doubtless, to render 
the Tecumseh National Bank liable for the delinquencies 
’ of the Bank of Russell & Holmes, more must be alleged 
and proven than the mere fact that the former succeeded 
the latter in business. It should be further shown, to 
establish a cause of action against the defendant below, 
that it was the successor of an insolvent bank, and as 
such came into the possession of the business and all the 
available assets of the first bank. (Reed v. First Nat. 
Bank of Weeping Water, 46 Neb., 168.) The petition in 
each of the cases substantially so alleges, and the proofs 
in the Saunders case support the averments. (Hopper v. 
Moore, 42 Ia., 563; Hughes v. School District, 72 Mo., 643; 
Thompson v. Abbott, 61 Mo., 176; Hans v. Hachange Bank 
of Jefferson City, 79 Mo., 182.) In the last case the ques- 
tion was presented whether the successor of a bank was 
liable for deposits therein. The petition, in every essen- 
tial like those in Tecumseh Nat. Bank v. Saunders and the 
companion cases, was construed and held to state a cause 
of action. The court in the opinion say: “The only re- 
maining question is, whether the petition alleges facts 
which show the liability of defendant for plaintiff’s de- 
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mand? It expressly avers that after the National Ex- 
change Bank went into liquidation the defendant organ- 
ized as a banking corporation and came into possession 
of, and received as the successor of the said national 
bank for plaintiff’s use, said sum of $1,500, deposited in 
the said national bank by the intestate. The demurrer ad- 
mits the truth of these allegations, and if they are true, 
defendant is liable to plaintiff for money had and re- 
ceived to his use. If, as alleged, defendant is the succes- 
sor of the said national bank, and the funds and property 
of the latter passed into the hands of the former, its lia- 
bility to depositors of money in the latter bank has been 
expressly held in Hopper v. Moore, 42 Ia., 568. (See, also, 
Hughes ». School District, 72 Mo., 648; Thompson v, Abbott, 
61 Mo., 176.) Any other doctrine, it seems to us, would 
be monstrous. As well contend that because one has 
his name changed by legislative enactment, he thereby 
avoids all obligations incurred in his former name. The 
names of banks may be changed. At the expiration of 
the old a new charter may be granted to the same bank, 
even with enlarged or restricted powers; literally it is 
not the same corporation, substantially it is, and to per- 
mit an escape from its liabilities by such continuances 
would not be very creditable to the law.” After further 
investigation, I adhere to the opinion which I entertained 
in the former hearing, namely, that the petition herein 
states a cause of action and that the proofs sustain the 
judgment below. 

The judgments in the companion cases were reversed 
on the sole ground that the evidence was insufficient to 
sustain the findings. The decisions were wrong, since 
all the evidence upon which those cases were determined 
by the trial court was not before us for review. A bill 
of exceptions was allowed by the clerk of the district - 
court in each case, but the same does not purport to con- 
tain all the evidence adduced. The records disclose that, 
by stipulations of the parties in writing and orally in 
open court, it was agreed that the testimony introduced 
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in evidence on the trial in the case of Anna B. Saunders 
vy. Tecumseh National Bank, except certain testimony, 
should be read in evidence on the trial of the other sev- 
eral causes, and that bill of exceptions in said cause 
should be used as a part of the bill of exceptions in said 
causes. Neither these stipulations, nor the request of 
counsel upon the original submission to this court that 
all the cases might be determined upon the evidence, 
formed any basis for the consideration by this court of 
the bill of exceptions in the Saunders case in the deter- 
mining of the rights of the parties in the companion cases 
submitted therewith, since such bill was not attached to 
the bills in the other cases or filed therein. (Credit 
Foncier of America v. Rogers, 8 Neb., 34; Aultman v. Patter- 
son, 14 Neb., 57; State Ins. Co. of Des Moines v. Buckstaff, 
47 Neb., 1; Wood Mowing & Reaping Machine Co. v. Gerhold, 
47 Neb., 397; Lowe v. Riley, 41 Neb., 812; Tecumseh Nat. 
Bank v. Best, 50 Neb., 518.) The second paragraph of the 
syllabus in the last case,is as follows: “A bill of ex- 
ceptions must contain all the evidence upon which ques- 
tions of fact are to be determined, a reference in such bill 
to evidence to be found by reference to another bill filed 
in an independent case not being sufficient.” In view of 
those decisions these cases could not properly be deter- 
mined in this court upon the evidence; but the presump- 
tion must be indulged that the findings were supported 
by the proofs. For the reasons stated the several appli- 
cations for rehearing should be sustained. 

The former decisions of this court in the several cases 
under review were rendered by a divided court, two of 
the judges voting for reversal and one for affirmance of 
the judgments below, and from which it is urged that 
said decisions are of no binding force or effect, the argu- 
ment being that it requires three judges of this court to 
pronounce a decision. The soundness of this contention 
depends upon the fact whether the following proposed 
amendments to the constitution submitted by the state 
legislature of 1895 to a vote of the electors were adopted 


Vou. 51] JANUARY TERM, 1897. 809 


Tecumseh Nat. Bank v. Saunders, 


or rejected at the general election held in November, 

1896: 

“A joint resolution proposing to amend sections two (2), 
four (4), and five (5) of article six (6) of the constitu- 
tion of the state of Nebraska, relating to number of 
judges of the supreme court and their term of office. 

“Be it Resolved and Enacted by the Legislature of the State of 
Nebraska: 

“Section 1. That section two (2) of article six (6) of the 
constitution of the state of Nebraska be amended so as 
to read as follows: ‘Section 2. The supreme court shall, 
until otherwise provided by law, consist of five (5) judges, 
a majority of whom shall be necessary to form a quorum 
or to pronounce a decision” * * * 

“Section 2. That section four (4) of article six (6) of the 
constitution of the state of Nebraska be amended so as 
to read as follows: ‘Section 4. The judges of the supreme 
court shall be elected by the electors of the state at large, 
and their term of office, except as hereinafter provided, 
shall be for a period of not less than five (5) years as the 
legislature may prescribe.’ 

“Section 3, That section five (5) of article six (6) of the 
constitution of the state of Nebraska be amended to read 
as follows: ‘Section 5. At the first general election to be 
held in the year 1896 there shall be elected two (2) judges 
of the supreme court, one of whom shall be elected for a 
term of two (2) years, one for the term of four (4) years, 
and at each general election thereafter there shall be 
elected one judge of the supreme court for the term of 
tive (5) years, unless otherwise provided by law; Pro- 
vided, That the judges of the supreme court whose terms 
have not expired at the time of holding the general elec- 
tion of 1896, shall continue to hold their office for the 
remainder of the term for which they were respectively 
commissioned.’ ” 

It is disclosed by the several petitions for rehearing 
that the total number of votes cast in the state at the 
general election held in the year 1896, and at which the 
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said amendments to the constitution were submitted for 
adoption or rejection, was 230,795, while said amend- 
ments only received 84,579 affirmative votes and 37,896 
votes were cast in the negative; that in pursuance of 
statute the official returns of said election on said amend- 
ments were returned to, and canvassed by, the board of 
state canvassers, who declared the result as above indi- 
cated, and that said proposed amendments to the con- 
stitution were rejected “if said proposed amendments 
require an affirmative majority of all those voting at said 
election;” that in compliance with the provisions of the 
proposed amendment last copied above, two persons 
were elected as additional judges of this court contingent 
upon the adoption of said constitutional anendments, 
and they each qualified by taking and filing with the 
secretary of state the requisite oath of office. If the pro- 
posed amendments merely required for their adoption 
an affirmative vote of a majority of all the votes cast on 
the proposition, said amendments have become parts of 
the fundamental law of the state, and it is obvious the 
membership of this court consists of five judges, and that . 
no two of them can render a valid judgment. The ques- 
tion for decision is as to requisite number of votes re- 
quired to adopt an amendment to the constitution, and 
the determination thereof depends upon the construction 
to be given section 1 of article 15 of the state constitu- 
tion, which, after providing for the pruposal of amend- 
ments to that instrument by the legislature, and for the 
publication of such proposed amendments once a week in 
at least one newspaper in each county where a newspaper 
is published for three months immediately preceding the 
next election of senators and representatives, declares 
that “at which election the same shall be submitted to 
the electors for approval or rejection, and if a majority 
of the electors voting at such election adopt such amend- 
ments the same shall become a part of this constitution.” 
One of these constructions must be placed upon the fore- 
going provision, namely, that the affirmative vote re- 
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quired to adopt an amendment to the constitution sub- 
mitted by the legislature under section 1, article 15, of 
said instrument must be either: First, a majority of the 
votes cast on that proposition; or second, an affirmative 
vote at least equal to a majority of the electors who voted 
for senators and representatives; or third, a majority of 
all the votes cast at the election at which the amendment 
is submitted to the electors of the state for their approval 
or rejection. There is nothing in the phraseology or the 
grammatical construction of the section of the constitu- 
tion under consideration which would warrant the con- 
clusion that “a majority of the electors voting at such 
election” means that an amendment to the constitution 
submitted by the legislature is adopted if it merely re- 
ceives a majority of the votes cast for and against it. If 
the language had been a majority of the electors voting 
“thereon”, or a majority of the electors voting at such elec- 
tion “on said amendment”, then the interpretation that an 
wffirmative vote of a majority of the electors voting on 
such an amendment is sufficient to adopt the same would 
be perniissible. But the section canhot be so construed, 
since the language of the constitution is “a majority of 
all the votes cast at such election.” This is manifest from 
an examination of the language of section 2 of said arti- 
cle 15 of the constitution, which, after providing for a_ 
convention to revise and amend the constitution, declares 
that “no amendment or change of this constitution, 
agreed upon by such convention, shall take effect until 
the same has been submitted to the electors of the state 
and adopted by a majority of those voting for and:against 
the same.” 

Iam unable to appreciate the argument which would 
make the language just quoted and section 1 of article 
15 synonymous. Under no rule of construction can it be 
said that the language used in the two sections is expres- 
sive of the same intention or meaning. One reads “a ma- 
jority of the electors voting at such election,” while the 
other merely requires “a majority of those voting for and 
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against the same” to adopt a constitutional amendment. 
The phraseology is materially different, and clearly in- 
dicates that it was the intention of the framers of our 
constitution that amendments to that instrument sub- 
mitted to the people by a convention called for that pur- 
pose should be adopted by a vote different from the one 
required to carry an amendment proposed by the legisla- 
ture. The mere reading of the language of the provisions 
of the two sections makes the difference plain and obvi- 
ous, which it is the duty of the executive, legislative, and 
judicial branches of the state government alike to rec- 
ognize. It is manifest that while an amendment to the 
constitution framed by a convention duly called for that 
purpose may be adopted by an affirmative vote of a ma- 
jority of those voting on the proposition, an amendment 
prepared by the law-making body cannot be adopted by 
a majority of those voting thereon. This construction 
is in harmony with the interpretation placed by the legis- 
lature upon section 1, article 15, of the constitution. In 
1889, amendments to the constitution were proposed by 
the legislature, the purpose of one of which was to in- 
crease the number of judges of this court from three to 
five, and of another was to raise the salary of each judge 
of the supreme court to $3,500 per annum, and the salary 
of each judge of the district court to $3,000 per annum. 
These amendments were voted upon by the electors of 
the state at the election of senators and representatives 
held in November, 1890. There were 86,418 votes for the 
amendment relating to the increase of judges of this 
court, and 53,022 votes against said amendment, being a 
majority of 33,396 in faver of the proposition; 69,192 
votes were cast for the amendment relating to the in- 
crease of salaries of the judges of the‘supreme and dis- 
trict courts and 61,519 against it, being a majority in 
favor of that amendment of 7,673. The total vote of the 
state at the election said amendments were voted upon 
was 214,861. In pursuance of law, the votes on said 
amendments were returned to and canvassed by the legis- 
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lature of 1891 in joint convention, an abstract of the vote 
was made and the amendments “not having the requisite 
majority of the electors voting at the said election, as 
provided by the-constitution of the state of Nebraska, 
are hereby declared lost.” (House Journal, 1891, pp. 
66-73.) Thus the legislature of 1891 construed said sec- 
tion 1 of article 15 of the constitution to mean that a pro- 
posed amendment to such instrument submitted to a vote 
of the people thereunder is not adopted by merely receiv- 
ing a majority of the votes cast on the proposition. If 
the construction placed upon said section 1 by counsel 
for the petitioners for a rehearing is sound, then each of 
the amendments above referred to, proposed by the legis- 
lature of 1889, was adopted as a part of the constitution. 
J am not aware that anyone, either in or out of court, has 
ever made such a claim, or that any judge, either of this 
court or of the district court, has been censured by any 
person for failing to draw that increased salary contem- 
plated by the proposed amendment voted upon in 1890. 
It is of quite recent date when the proposition was first 
advanced in this state that an amendment to the consti- 
tution framed by the legislature is adopted if it receive 
a majority of the votes cast for and against it. The lan- 
guage of this section 1 of article 15, as well as the ad- 
judications in this state, are against such contention. 

The second construction, namely, that it is sufficient to 
adopt an amendment to the constitution submitted by 
the legislature if it receive a majority of the votes cast 
for senators and representatives, is equally as untenable 
as the interpretation already noticed. Our constitution 
provides for a general election to be held annually on the 
first Tuesday after the first Monday in November in each 
year. At the election held in the odd numbered year 
the judges of the supreme and district courts and regents 
of the state university are required to be elected, while 
at the election in the even numbered year the governor 
and other executive state officers and senators and repre- 
sentatives are chosen. ‘The words “next election of sena- 
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tors and representatives,” as used in section 1, article 15, 
of the constitution, were intended to designate the gen- 
eral election at which members of the legislature are 
required to be chosen as the election at. which amend- 
ments to the constitution framed by the legislature 
should be voted upon by the electors for their approval 
or rejection. The words “a majority of the electors vot- 
ing at such election,” as employed in said section, do not 
mean a majority of the electors voting for senators and ~ 
representatives, nor an affirmative vote at least equal to 
a majority of those who voted for senators and represen- 
tatives, but a majority of the electors voting at the elec- 
tion at which‘'such amendment to the constitution is sub- 
mitted tothe people. This has been the construction in- 
variably adopted by the court whenever the question has 
been before it for consideration. (State v. Lancaster 
County, 6 Neb., 474; Stale v. Babcock, 17 Neb., 188; State 
v. Beehel, 22 Neb., 158; Jn re Senate Pile 31, 25 Neb., 864; 
State v. Anderson, 26 Neb., 517; State v. Benton, 29 Neb., 
460; Douglas County v. Keller, 43 Neb., 6385; Stenberg v. 
State, 50 Neb., 127; Bryan v. City of Lincoln, 50 Neb., 620.) 
It would be a practical impossibility to determine 
whether a proposed amendment to the constitution was 
adopted if the vote on senators and representatives is the 
criterion. It would require a personal inspection of each 
ballot to ascertain that vote, since some who vote for sen- - 
ators do not vote for representatives, and vice versa. 

State v. Babcock, 17 Neb., 188, has been mentioned as 
holding that the vote on senators and representatives is 
the criterion by which to determine whether a proposed 
amendment to the constitution has been adopted or re- 
jected. One or two expressions contained in the opinion 
in that case, when considered alone, might be so con- 
strued. But the opinion, taken as a whole, clearly shows 
that the proposition laid down by the court was that the 
affirmative vote essential to adopt an amendment to the 
constitution proposed by the legislature must be a ma- 
jority of all those cast in the state at the election at which 
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the same is submitted to the people. The opinion has 
been so considered and cited by this and other courts as 
upholding that proposition. In the body of the opinion 
the author observes: “The language of section 1, article 
15, is that ‘if a majority of the electors voting at such 
election adopt such amendments the same shall become 
’ a part of this constitution.’ This would seem to require 
a majority of all the votes cast at that election, otherwise 
the words ‘voting at such election’ would be entirely 
without meaning. But these words evidently were in- 
tended as a restriction upon the right to change the 
fundamental law, and not permit a minority of the people 
of the state to incorporate new provisions therein.” This 
language is plainly against the interpretation placed 
upon that decision by certain constitutional lawyers. If 
a proposed amendment may be adopted by reason of its 
having received a majority of the votes cast for and 
against it, or more than one-half as many votes as are 
cast for senators and representatives, then the very rea- 
son assigned by Judge MAXWELL for the insertion of said 
‘constitutional provision may be defeated, and the con- 
stitution become amended by the vote of the minority of 
the electors of the state. Again, the citing, with ap- 
proval of the authorities mentioned in the opinion in 
State v. Babcock, supra, clearly indicates that it was not 
the intention to hold that an amendment would become 
adopted either by receiving a majority of the votes cast 
on that question, or an affirmative vote equal to a ma- 
jority of the votes cast for senators and representatives. 
This opinion is not only fortified by the prior and sub- - 
sequent decisions of this court, but is sustained by numer- 
ous adjudications upon a like point in other states. 
(People v. Berkeley, 102 Cal., 298; People v. Brown, 11 IL, 
478; People v. Wyant, 48 Ill, 266; State v. Winkelmeicr, 
35 Mo., 108; State v. Mayor of St. Lowis, 73 Mo., 485; State 
v. Francis, 95 Mo., 44; Taylor v. Taylor, 10 Minn., 81; Bay- 
ard v. Klinge, 16 Minn., 221; Everett v. Smith, 22 Minn., 53; 
Iackins v. Carroll County, 50 Miss., 735; Cocke v. Gooch, 
5 Heisk. [Tenn.], 294; People v. Trustees, 70 N. Y., 28; 
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Enyart v. Hanover Township, 25 O. St., 618; State v. For- 
aker, 46 O. St., 677; Stebbins v. Judge of Superior Court of 
Grand Rapids, 66 N. W. Rep. [Mich.], 594; State v. Swift, 
69 Ind., 505.) The precise question was determined in 
State v. Foraker, supra, by the supreme court of Ohio, 
where a constitutional provision identical with our own 
was construed. It was held that an amendment to the 
constitution required for its adoption not a majority of 
the votes cast for senators and representatives, but a ma- 
jovity of all the votes cast at the election at which the 
amendment was submitted to the electors of the state 
for their approval or rejection. ‘The rule is tersely stated 
in McCrary on Elections, section 174, thus: “When the 
constitution refers a question to popular vote, to be de- 
termined by a ‘majority of the legal voters of the county 
voting at a general election,’ the requirement calls for a 
majority of those who vote on any ticket, nomination, or 
question at that election, not merely a majority of those 
who vote on the particular question presented.” 

For the reasons stated I entertain no doubt that the 
proposed amendments under consideration were never 
ratified by the people and, therefore, they are not part of 
the fundamental law. I regret that this court is forced 
to this conclusion, as each member thereof was favorable 
to the amendments and hoped they would be adopted by 
the constitutional vote. The business of this court de- 
manded an increase in the number of judges, and taking 
the past as a criterion by which to foretell the future, it 
would seem, under the construction adopted, it will be 
almost, if not quite, impossible to change the present con- 
stitution, however meritorious may be the amendment 
proposed. In the language of Chief Justice Brownson, 
in his opinion in Oakley v. Aspinwall, 8 N. Y., 547: “It is 
highly probable that inconveniences will result from fol- 
lowing the constitution as it is written. But that consid- 
eration can have no weight with me. It is not for us, but 
for those who made the instrument, to supply its defects. 
If the legislature or the courts may take that office upon 
themselves, or if under color of construction, or upon 


Vow. 51] JANUARY TERM, 1897. 817 


Tecumseh Nat. Bank y. Saunders. 


any other specious ground, they may depart from that 
which is plainly declared, the people may well despair of 
ever being able to set a boundary to the powers of the 
government. Written constitutions will be worse than 
useless. Believing, as I do, that the success of free in- 
stitutions depends on a rigid adherence to the fundamen- 
tal law, I have never yielded to considerations of expedi- 
ency in expounding it. There is always some plausible 
reason for the latitudinarian constructions which are re- 
sorted to for the purpose of acquiring power,—some evil 
to be avoided, or some good to be attained by pushing the 
powers of the government beyond their legitimate bound- 
ary. Itis by yielding to such influences that constitutions 
are gradually undermined, and finally overthrown. My 
rule has ever been to follow the fundamental law as it is 
written, regardless of consequences. If the law does not 
work well, the people can amend it; and inconveniences 
can be borne long enough to await that process. But if 
the legislature or the courts undertake to cure defects by 
forced and unnatural constructions, they inflict a wound 
upon the constitution which nothing can heal. One step 
taken by the legislature or the judiciary in enlarging the 
powers of the government opens the door for another, 
which will be sure to follow; and so the process goes on, 
until all respect for the fundamental law is lost, and the 
powers of the government are just what those in author- 
ity please to call them.” The requirement of section 1, 
article 15, of the constitution is not satisfied: by a ma- 
jority of the vote cast for senators and representatives, or 
by an affirmative vote of not less than a majority of those 
who vote on the question of the adoption of an amend- 
ment to the constitution, if they are less than a majority 
of all who vote at the election for any purpose. 

I fully concur in the views expressed by RYAN, C., in his 
opinion upon the constitutional question, and am author- 
ized to state that the other judges, and commissioners, 
also, concur therein as well as that portion of this opin- 
ion upon the same subject. 

56 
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HENRY OLIVER V. JAMES F. LANSING. 
FILED JUNE 3, 1897. No. 9147. 


1. Review: RrversaL: MANDATE: ProcreDURE BrELow: Costs. On a 
former appeal of this case this court determined all the issues 
involved, except the value of a certain block of real estate, re- 
versed the decree appealed from and remanded the case with in- 
structions to the district court to ascertain the value of said block 
and enter a decree in conformity with the opinion, taxing all the 
costs to the appellee. Held, (1) That the case was not remanded 
generally for a new trial of all the issues made by the pleadings 
therein; (2) that the district court did not err in refusing to per- 
mit witnesses to be called and examined as to the value of said 
block, but might ascertain such value from the evidence embraced 
in the bill of exceptions and made a part of the record of the 
case on its first trial; (3) that the parties were not entitled to 
have a jury determine the value of said block; (4) that the order 
made by the district court taxing all the costs to the appellee 
could not be reviewed by him in this action on a cross-petition in 
error as this order was made in obedience to the mandate of this 
court and the appellee’s remedy was to apply to this court by mo- 
tion on rehearing for a modification of that order. 


2. Bias of Judge: EvIpENcE. Evidence examined, and held not to sus- 
tain the contention that the district judge who tried the case was 
biased or prejudiced against the plaintiff in error or his counsel. 


Error from the district court of Lancaster county. 
Tried below before IIAut, J. Reversed. 


Webster, Rose & Fisherdick and Li. H. Brown, for plaintiff 
in error. 


Burr & Burr, contra. 


RAGAN, C. 


June 26, 1893, the district court of Lancaster county 
entered a decree in an action pending therein between 
Henry Oliver and James I. Lansing. From this decree 
Oliver appealed to this court, which reversed the decree 
appealed from and remanded the case to the district court 
with instructions to enter a decree in conformity with 
the opinion. (See Oliver v. Lansing, 48 Neb., 338.) All 
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points presented by the appeal were decided by this court 
except the value of a block in East Lincoln. As to that 
it was said in the opinion: ‘We conclude that there has 
been no satisfactory proof made that the value of block 
9, in East Lincoln, at the time $16,000 was charged for it, 
was worth that sum. As there was no finding on this 
question of value this must be determined upon another 
trial in the district court.” The district court, after re- 
ceiving the mandate of this court, entered a judgment in 
the action, to reverse which Oliver now prosecutes here a 
petition in error. , 

1. When the case came on for hearing the second time 
before the district court, Oliver called witnesses and of- 
fered to prove by them the value of said block 9. The 
district court refused to permit these witnesses to testify 
and determined the value of said block from the evidence 
in the record of the case then before the court in a bill 
of exceptions duly settled and allowed at the former 
hearing. This action of the court is the first error as- 
signed here. In this the district court was correct. ‘This 
case was not remanded to the district court for a new 
trial generally, but every issue in the case involved in the 
appeal was settled by the opinion except the value of said 
block 9. As to the value of this block some fifty-seven 
witnesses had testified on the former hearing and it was 
entirely proper for the district court, when the case 
reached it under the mandate, to determine the value 
of said block from the evidence already introduced in 
the case. We are not saying that the district court in 
the case had no right to take further testimony as to the 
value of this block; but what we do decide is that the 
mandate of this court commanded the district court to 
ascertain the value of that particular block, and the court 
was invested with discretion to determine it from the evi-- 
dence already in the record before it or to take additional 
evidence. 

2. The case was first tried and decree rendered by 
Judge Hall, one of the judges of the judicial district in 
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which is situate said Lancaster county. When the case 
came on for hearing the second time before said judge, 
Oliver objected to Judge Hall’s trying the case, on the 
ground of his alleged bias and prejudice, and moved to 
have the case heard before some other judge of the dis- 
trict. The overruling of this objection and motion and 
the determination of the case by Judge Llall is the sec- 
ond assignment of error argued here. The substance of 
the facts alleged by the plaintiff in error which he claims 
show that the learned judge was biased and prejudiced - 
against him is, that sometime after the rendition of the 
former decree the learned judge, in a conversation withi 
Oliver’s counsel, expressed the opinion that the value of 
said block 9 was about $13,200; that, of the various wit- 
nesses who had testified as to its value, he thought the 
value placed thereon by a witness named Tuttle was 
about the correct one. At this time the case was pending 
on appeal in this court. It seems, alsv, that Mr. Oliver, 
after the rendition of the other decree, spoke to his honor, 
Judge Hall, about the value of said block 9; and the 
judge said to him substantially what he had said to his 
counsel. It appears, also, that after the reversal of the 
case in this court, Judge Hall criticised the counsel for 
Oliver because the judge seemed.to be of opinion that 
some point was presented to the supreme court by coun- 
sel for the appellant that was not presented to the trial 
court; that the case was tried in the supreme court upon 
a theory different from the theory upon which the case 
was presented in the court below. But there is in all 
this not a symptom of bias or prejudice existing in the 
mind of the learned judge who tried this case, either 
against Oliver or his counsel; nor was there anything 
improper in Judge Hall’s expressing an opinion as to the 
.valne of said block 9 at the time and place and under the 
circumstances he did. If a litigant does not wish to 
know the opinion of a judge as to some point in a case 
he has been trying, he will be pretty sure not to find out, 
if he does not ask the judge; and if he can satisfy him- 
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self of the propriety of questioning the judge about his 
opinion, he ought not to complain because he receives an 
answer. 

3. When the case came on for hearing after the recep- 
tion of the mandate, Oliver demanded that the district 
court submit the question of the value of said block 9 to 
a jury. The denial of this application by the district 
court is another error assigned. The court did not err 
in this respect. It was an action in equity and the dis- 
trict court was not bound to permit any question of fact 
involved in it to be tried by a jury. It might have sub- 
mitted, if he thought best, any question of fact involved 
in the case to the determination of a jury; but had he 
done so, he would not have been bound by the finding 
made by such jury. 

4, The district court, on its final hearing of the case, 
February 23, 1897, determined the value of said block 9 
to be $13,200. This finding of the district court is abund- 
antly sustained by the evidence; but the district court, 
instead of entering a new decree in the case, modified its 
decree of June 26, 1893, so as to reduce its judgment in 
favor of Lansing and against Oliver. This action of the 
district court was erroneous. Its decree of June 26, 1893, 
was not in existence when it attempted to modify it in 
February, 1897. This court had annulled that decree. 

5. When this case was remanded to the district court 
after reversing the former judgment, it was remanded 
with directions to the district court to tax all costs in the 
case to Lansing. The district court obeyed this man- 
date, and its action in that respect is complained of here 
-by cross-petition in error filed by the defendant in error 
Lansing. The judgment complained of by Lansing is not 
the judgment of the district court, but of this court, and 
Lansing cannot be heard to complain on error of the 
action of the district court because it entered a judgment 
in conformity with the mandate of this court. If Lan- 
sing was of opinion that the judgment of this court taxing 
all the costs to him was erroneous, he should have 
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brought the attention of this court to that order by a mo- 
tion for rehearing. Not having done this, or if he has, 
the motion for rehearing having been overruled, the ques- 
tion is closed. The decree of the district court is reversed 
and a decree will be entered here in favor of Lansing and 
against Oliver for the sum of $5,610.36, with interest at 
seven per cent per annum thereon from June 26, 1893. 
All costs to be taxed to Lansing. 


DECREE ACCORDINGLY. 


STATE OF NEBRASKA, EX REL. JOHN F. BEARD, Vv. F. L. 
Cook, CLERK or Disrricr Court. 
Fitrp June 3, 1897. No. 9157. 
1. Alimony: MopiIFicaTION OF DECREE. The district courts of the state 


are invested with jurisdiction to hear and determine an appli- 
cation for the modification of a decree for permanent alimony. 


2. : : Rieut or APPEAL. The order made on such an ap- 
plication is an appealable order. 


: SUPEKSEDEAS. Where such order directs the 
payment of money, whether it may be superseded is not a matter 
resting in the discretion of the district court. Such order may be 
superseded as a matter of right, on the execution of a supersedeas 
bond as required by the first subdivision of section 677 of the Code 
of Civil Procedure. 


: APPROVAL OF SUPERSEDEAS Bonp. It is the duty of 
the clerk of the district court to determine whether the sureties on 
such a bond, when the same is duly tendered, are financially re- 
sponsible for the amount of the penalty of such bond; and, if the 
clerk so finds, it is his duty to approve and file the bond. 


. 


ERROR from the district court of Burt county. Tried 
below before POWELL, J. Reversed and writ allowed. 


H. H. Bowes and W. G@. Sears, for plaintiff in error, 


Osborn & Aye, contra, 
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In the district court of Burt county, in a suit pending 
between Jolin I’. Beard and Anna M. Beard, his wife, the 
latter obtained a decree of divorce against her husband 
and an award of $5,000 alimony. Some time after this 
John F. Beard filed an application in the case reciting 
that he had paid of the sum awarded as alimony 
$3,435.75. He also set forth in the application certain 
facts which he claimed entitled him to be discharged 
from further payments on said decree, or at least that he 
should not be required to pay the entire sum remaining 
unpaid on said decree, and moved the court that it be 
modified. The court, on the hearing of this application, 
modified the decree by reducing the payments to be made 
by Beard to $350 per annum, but refused to abate any- 
thing from the amount awarded Mrs. Beard as alimony. 
From this order John F. Beard has appealed to this court. 
At the time of making such order, or within twenty days 
thereafter, Beard tendered to the clerk of the district 
court a supersedeas bond to stay the execution of said 
decree and requested the said clerk to approve the same. 
The clerk declined to approve the supersedeas bond, plac- 
ing his refusal upon the ground that the district court, 
when applied to, had refused a supersedeas of the decree. 
Beard then made application to the district court for a 
writ of mandamus to compel the clerk of that court to take 
and approve a proper supersedeas bond in the case for 
staying the execution of said decree as modified, and on 
this being denied brings the case here for review. The 
district court was invested with jurisdiction to hear the 
application for the modification of the original decree. 
(Compiled Statutes, ch. 25, sec. 27.) And the order of the 
district court overruling the application to modify the 
decree as prayed was an appealable order, and the appel- 
lant was entitled to supersede this order by virtue of the 
first subdivision of section 677 of the Code of Civil Pro- 
cedure. The fact that the district court refused to super- 
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sede the decree is immaterial, as the appellant was en- 
titled to supersede the decree by virtue of the section just 
quoted. Whether the decree should be superseded was 
not a matter resting in the discretion of the district court. 
It was the duty of the clerk to pass upon the sufficiency 
of the sureties on the supersedeas bond tendered by the 
appellant, and if he deemed those sureties sufficient, to 
approve the bond. (Code of Civil Procedure, sec. 678.) 
Judgment of district court reversed, and the writ will 
issue as prayed. 
REVERSED AND WRIT ALLOWED, 


MINNIE BE. GUTHMANN V. JACOB VALLERY, SR. 
Fitep June 3,1897. No. 8487. 


1. Landlord and Tenant: Lire Estare: Ricuts or REVERSIONER. The 
death of a tenant for life terminates the lease of the premises ex- 
isting between him and his lessee, and the latter may at once quit 
possession without incurring any liability to the reversioner for 
rent, : 


y The lessee of a tenant for life is charged 
with notice of the extent of his landlord’s title, and on the termi- 


nation of the life estate he becomes a tenant at sufferance. 


: Rents. Such a lessee remaining in posses- 
sion after the termination of the life estate, in the absence of an 
express contract with the reversioner, becomes liable to the latter 
for the reasonable value of the use and occupation of the premises, 
but not liable on the contract with the tenant for life. 


4, ‘ : & . A tenant for life leased the premises 
for one year and died before the expiration of the term. The lessee . 
remained in possession without a contract with the reversioner, 
and after the expiration of the lease by its terms, paid the full 
amount of rent reserved therein to the administrator of the ten- 
ant for life. Held, (1) That the reversioner had no claim against 
the estate of the tenant for life for the money; (2) that the money 
paid by the lessee to the estate of the tenant for life was not the 
property of the reversioner; (3) that though the administrator had 
converted such money to his own use, ot the use of another, he is 
not liable therefor to the reversioner, 
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Error from the district court of Cass county. Tried 
below before CHAPMAN, J. Affirmed. 


H. D. Travis, for plaintiff in error. 


Matthew Gering, contra. 


RAGAN, C. 


Charles Guthmann was seized in fee of certain real 
estate situate in Cass county. He devised the same by 
his will to his daughter, Minnie E. Guthmann, subject to 
a. life estate therein in favor of his wife, Mary J. Guth- 
mann, and died. His widow took possession of the real 
estate and leased it from March 1, 1893, to March 1, 1894, 
at an agreed rental of $150, and for such rent accepted 
the tenant’s note due March 1, 1894, and on the 27th of 
July, 1893, the tenant for life died. Jacob Vallery, Sr., 
was appointed administrator of the estate of the life ten- 
wnt and after the rent note matured he collected the 
same. The tenant of the tenant for life remained in pos- 
session of the premises until the expiration of the lease 
executed between said parties. Therecord does not show 
that this tenant remained in possession after the death 
of the tenant for life with the consent of the owner of the 
. reversion, nor that the reversioner objected to the posses- 
sion retained by such tenant. Minnie E. Guthmann, the 
owner of the reversion, sued Jacob Vallery, Sr., in the 
district court of Cass county to recover the rent of the 
premises from the death of the life tenant until the ex- 
piration of the lease made by her as fixed by-the lease 
between the tenant and the life tenant. The trial re- 
sulted in a judgment dismissing Miss Guthmann’s action, 
and she brings that judgment here for review on error. 

One cannot convey to another a greater interest in real 
estate than he is himself possessed of, and the lease of the 
real estate made by the widow terminated at her death. 
Upon the termination of the life estate the tenant in pos- 
session became a tenant at sufferance, and he might then 
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have abandoned possession of the premises, as he was 
under no obligation to occupy as the tenant of the rever- 
sioner; and probably, although we do not decide the 
point, had he abandoned the premises, he would have 
been discharged from any liability for rent even to the 
administrator of the life tenant. (Hoagland v. Crum, 113 
Tl., 865; 2 Blackstone’s Commentaries, sec. 124.) On the 
termination of the life estate the reversioner became at 
once entitled to the possession of the real estate; and, it 
seems, that the life tenant’s tenant in possession would 
not have been entitled to a notice to quit the premises or 
demand for the possession thereof from the owner of 
the reversion in order to enable the latter to maintain an 
action for possession. This is because the tenant, at the 
time he entered possession under his lease from the life 
tenant, was charged with notice of the extent of his land- 
lord’s title. The tenant of the owner of the life estate, 
having remained in possesssion of the premises after the 
termination of that estate without protest or objection 
from the owner of the reversion, became liable to the 
reversioner for the reasonable value of the use and occu- 
pation of the premises at the time they were occupied 
after the termination of the life estate. (Hoagland ». 
Crum, supra; Wright v. Robcris, 22 Wis., 165.) Whether 
the tenant, after the termination of the life estate, was 
liable to the estate of the life tenant for rent of the prem- 
ises we do not decide; but whether liable or not, the ten- 
ant recognized his promise as binding and paid the full 
rent reserved to the administrator of the life tenant. It 
is clear that the reversioner has no claim against the 
estate of the life tenant for this rent or any part of it. 
The contract between the life tenant and her lessee was 
not made for or on behalf of the reversioner, nor was 
she a party to this contract. The lessee did not pay this 
money to the administrator of the estate of the life ten- 
ant for the use of the reversioner; and if the lessee has 
any claim against the estate of the life tenant by reason 
of having paid rent for a full term which failed, the rever- 
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sioner has not succeeded by assignment, or otherwise, to 
that claim, nor is she entitled to be subrogated to the 
rights of the lessee, if she have any, against the estate 
of the life tenant. The question then is, whether Val. 
lery, because he collected from the lessee of the life estate 
the rents reserved by the lease after its termination, is 
liable to the reversioner for such rents. If Vallery is 
liable, it must be because he has appropriated to his own 
use, or the use of another, property which belongs to the 
reversioner without the latter’s consent, or that he has 
exercised dominion over such property of the reversioner 
in exclusion and in defiance of his rights. But the rents 
which the lessee paid to Vallery were not the property 
of the reversioner. There was no contract existing be- 
tween this Jessee and the reversioner as to this rent; and 
if it be true that the lessee was not indebted to the estate 
of which Vallery was administrator, and that the lessee 
should have paid this rent money to the reversioner for 
the use and occupation of the premises instead of paying 
it to the estate of the tenant for life, still it does not follow 
that the reversioner is entitled to make Vallery account to 
her for it. When the life estate terminated the reversioner 
became entitled to the immediate possession of the 
estate; to collect rents from tenants who occupied it as 
such; to collect from the tenant at sufferance the value of 
the use of the premises so long as such tenant occupied it; 
but it by no means follows that, because the reversioner 
was possessed of these rights, therefore she was the owner 
of the moneys which the lessee saw fit to pay to the estate 
of the life tenant, or the administrator of that estate, in 
discharge of his contract made with the tenant for life. 
The judgment of the district court is 
AFFIRMED, 
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GEORGE I. CRAM V. BERNARD SICKEL ET AL. 
FiLep June 3, 1897. No. 7337. 


1. Attorneys at Law: AuTHoRITY: Notice. A debtor dealing with an 
attorney who holds for collection a claim against him is bound 
to take notice of the extent of the authority of such attorney. 


Unless specially authorized by his client, an attor- 
ney employed to collect a debt has no authority to accept in pay- 
ment therefor anything but money, nor to release one of two joint 
debtors in consideration of the other giving security for the debt. 


2. 


3. Principal and Agent: EsToprEL: RATIFICATION. In order to estop 
@ principal because of his ratification of the unauthorized act of 
his agent it is not enough to show that he has in some manner 
approved of such act, but it must also appear that the principal 
made the approval with knowledge of what his agent had done 
and promised in the premises in his behalf. : 


Error from the district court of Lancaster county. 
Tried below before HALL, J. Reversed. 


John S. Bishop, for plaintiff in error. 
D. L. Love, contra, 


RAGAN, C. 


George I". Cram sued Bernard Sickel and Luther P. 
Ludden, copartners, in the district court of Lancaster 
county to recover a balance on account for goods sold 
and delivered by Cram to Sickel and Ludden. The de- 
fendants below had a verdict and judgment and Cram 
prosecutes here a petition in error. 

To a proper understanding of the points presented in 
this case a short statement of the facts admitted and 
established by the finding of the jury becomes essential. 

Prior to August, 1892, Sickel and Ludden dissolved 
their copartnership, the agreement of dissolution provid- 
ing that Sickel] should assume the liabilities znd be en- 
titled to the assets of the firm. Prior to August, 1892, 
Cram sent the account he held against Sickel and Lud- 
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den to an attorney at law residing in Lincoln, Nebraska, 
for collection. Sickel was at that time indebted to the 
attorney, and the latter presented the claims of Cram 
to Sickel for payment, and the negotiation between them 
resulted in Sickel giving to the attorney a zote of the 
firm of Sickel & Ludden, payable to the attoruey’s order 
for the full amount of the Cram claim and the amount 
which Sickel owed the attorney and secured this note 
by chattel mortgage upon the stock of goods formerly 
owned by Sickel & Ludden. Subsequently the attorney 
seized the property conveyed by the chattel mortgage 
and sold it, paid the debt due to himself from Sickel, the 
cost of the foreclosure proceeding, and had on hand a 
few dollars to apply on Cram’s debt. 

As already stated, this suit is to recover the balance 
owing from Sickel & Ludden to Cram on his account. As 
a defense to the action Ludden pleaded that Cram/’s attor- 
ney agreed with Sickel at the time the latter gave him 
the note and chattel mortgage that he, Ludden, should 
be released and discharged from all liability to Cram in 
consideration of Sickel’s giving the attorney the note 
and mortgage which he did give him. Whether this 
agreement was actually made by the attorney was one 
of the issues litigated on the trial, and in justice to the 
attorney it must be said that he stazenuously denied hav- 
ing ever made any such arrangement; but the jury found 
that he had and we are constrained to say that there is 
sufficient evidence to sustain that finding, although the 
evidence is very unsatisfactory. Sickel defended the 
suit on the ground that at the time the attorney seized 
the property under the chattel mortgage he voluntarily 
surrendered the mortgaged property under an agreement 
between him and Cram’s attorney that by so doing the 
mortgaged property should be taken and accepted in full 
satisfaction of the note which it was pledged to secure. 
Whether this arrangement was made was another issue 
litigated on the trial, and the jury found that it was so 
entered into; and the evidence, we think, supports the 
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finding, although we frankly confess that had we been 
trying the issue we should have reached a different con- 
clusion. Soon after the attorney took from Sickel the 
note and chattel mortgage, he notified Cram of what 
he had done, and Cram approved of it. The attorney 
also notified Cram that he had seized the property and 
foreclosed the chattel mortgage and realized from that 
sale some $50 or $60 altogether, and the $10 or $15 of 
this sum that was coming to Cram was, by his consent, 
retained by the attorney. But Cram never had any 
knowledge or notice that his attorney had agreed to re- 
lease Ludden, if such agreement was made, and never had 
any knowledge or notice that his attorney had agreed to 
take the mortgaged property in satisfaction of the debt, if 
such an arrangement was made. On the trial the district 
court, at the request of the defendants in error, instructed 
the jury as follows: “The jury are instructed that where 
a contract made by an agent for his principal is accepted 
and ratified by the principal the principal is charged 
with all of the instrumentalities used by the agent in ob- 
taining the contract; and in this case, if J. S. Bishop, as 
agent or attorney, procured a chattel mortgage for plaint- 
iff’'s benefit from the defendant Sickel upon the agree- 
ment that defendant I.ndden should be released and that 
the chattel mortgage was accepted and enforced by 
plaintiff, then defendant Ludden is released as per such 
agreement, whether defendant Bishop had authority to 
make it or not.” The court refused to give an instruction 
asked by Cram to the effect that an attorney who held 
a claim for collection had no authority to receive any- 
thing in payment of such claim except money, unless 
specially authorized so to do by his principal. We think 
the court erred in refusing to give the instruction re- 
quested, and erred in giving the instruction which it did. 
Bishop was the agent of Cram for collecting the debt 
owing to him by Sickel & Ludden. They dealt with 
Bishop knowing that he was an agent, and they were 
bound to take notice of the extent of his authority, and, 
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in the absence of express authority from his principal, 
Bishop was not invested with authority to accept in pay- 
ment of his principal’s debt the stock of goods. (dfuthews 
v. Hamilton, 23 I11., 470.) 

The authority of an agent to collect the debt of his 
principal does not invest such agent with authority to 
take the property other than money of the debtor in pay- 
ment of such a claim. (V'aylor v. Robinson, 14 Cal., 396.) 

Without special authority an agent can only receive 
payment of the debt due his principal in money in the 
legal currency of the country. (Ward v. Smith, 74 U.S, 
447; McCormick v. Wood Mowing & Reaping Machine Co., 
72 Ind., 518; Graydon v. Patterson, 13 Ja., 256; Fellows v. 
Northrup, 89 N. Y., 117.) 

In Nowlan v. Jackson, 16 Tll., 272, it was held that an 
attorney employed to collect a debt had no authority to 
compromise the debt on payment of a part thereof, nor 
to accept in satisfaction of such debt anything but money. 
(Lewis v. Gamage, 18 Mass., 346.) 

In De Mets v. Dagron, 53 N. Y., 635, an attorney was 
authorized to collect the debt of his principal and ex- 
ecute a discharge of such debt. Instead of collecting 
the debt in money he took a promissory note of the debtor 
payable to his principal’s order in payment of a judg- 
ment in favor of his principal and against the debtor and 
released such judgment, and the court held that the at- 
torney exceeded his authority, and the discharge of the 
judgment did not bind his principal. , 

In Miller v. Edmonston, 8 Blackf. [Ind.], 290, an attorney 
held three notes for collection belonging to his client 
signed by A and B. The attorney had no special in- 
structions. He took a note from B for the amount of 
the three notes of A and B and surrendered the three 
notes to B, and then, at his request, B confessed a judg- 
ment in favor of the attorney’s client on the note given 
by him; and the court held that the attorney had ex- 
ceeded his authority and that his conduct was not bind- 
ing upon his client. The court said: “When a demand is 
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placed in the hands of an attorney at law for collection 
without any special instructions the authority conferred 
upon and the duty assumed by him is to use due diligence 
to collect the debt by suit or otherwise. He has no au- 
thority to compromise with the debtor and cannot bind 
his principal by any arrangement short of an actual col- 
lection of the money.” (/famrick v. Combs, 14 Neb., 381; 
Smith v, Jones, 47 Neb., 108; Aloore v. Pollock, 50 Neb., 
900.) 

Irom these authorities it is clear that if Bishop agreed 
that Ludden should be discharged from his debt to Cram 
in consideration of the note and mortgage executed by 
Sickel to Bishop the latter exceeded his authority and 
the agreement did not bind Cram; and if Bishop agreed 
with Sickel to take the stock of goods in satisfaction of 
the debt due Cram, in so doing he exceeded his authority 
and the agreement was not binding upon Cram. But in 
the instruction first quoted above the court told the jury, 
in effect, that if Cram accepted and enforced the chattel 
mortgage given by Sickel to Bishop, this was a ratifica- 
tion of Bishop’s acts, although they were unauthorized. 
In view of the evidence this instruction should not have 
been given. In order that Cram should be held to a rati- 
fication of the unauthorized acts of Bishop in releasing 
Ludden and accepting the stock of goods in discharge of 
the debt he must have known, at the time that he ap- 
proved of Bishop’s taking the mortgage and foreclosing 
- it, the terms and conditions upon which Bishop acted. In 
other words, to estop Cram by ratification in approving 
of Bishop’s taking the mortgage and goods, Cram must 
have acted with a full knowledge of all the material facts 
upon which the transaction rested. 

The undisputed evidence shows that if such agree- 
ments as were pleaded by Ludden and Sickel were ever 
made, they were not only made without authority of 
Cram, but made without his knowledge; and when he 
approved of Bishop’s conduct in taking the mortgage 
on the goods and in selling the goods, he did so without 
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the slightest intimation of the agreements now pleaded 
by Sickel and Ludden. The instruction estops Cram by 
ratification simply because he approved of the taking of 
the mortgage and the goods, omitting entirely the knowl- 
edge upon which Cram acted. It is true that the reten- 
tion by the principal of the fruits of an unauthorized 
act of his agent is a ratification of such agent’s act. 
(Johnston v. Milwaukee & Wyoming Investment Co., 49 Neb., 
68.) But it is also true that knowledge by the principal 
of the material facts is an essential element of an effective 
ratification by him of the unauthorized act of his agent. 
(O’Shea v. Rice, 49 Neb., 893.) It is also true that a prin- 
cipal must repudiate the nnauthorized act of his agent 
within a reasonable time after such act comes to his 
knowledge or he will be held bound thereby, and that 
a principal cannot retain the fruits of the unauthorized 
act of his agent and at the same time repudiate such act. 
In this case Cram has repudiated the unauthorized agree- 
ments which it is alleged were made in his behalf by his 
agent, surrendered in court the note taken by Bishop 
for his (Cram’s) debt, and sued on the open account ex- 
isting between him and Sickel and Ludden, after credit- 
ing it with the proceeds derived from the sale of the 
mortgaged property. Cram, then, has not only repudi- 
ated the unauthorized contract of his agent, but he has 
done it within a reasonable time after being informed 
of such act, and he has restored to Ludden and Sickel all 
the fruits which came into his hands as the result of the 
unauthorized agreements made with them by Bishop. 
In other words, where it is sought to estop a principal 
because of his approval of an unauthorized act of his 
agent, it is not enought to show that he has in some man- 
ner approved of such act; but it must also appear that 
he approved it with knowledge of what the agent had 
done and promised in his principal’s behalf. 

Counsel for the defendant in error, in support of their 
contention that the approval by Cram of Bishop’s con- 
duct in taking the mortgage and in foreclosing it was of 

57 
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itself a ratification of all Bishop’s acts, cite us to Hartley 
State Bank v. McCorkell, 60 N. W. Rep. [Ta.], 197. In that 
case an agent surrendered certain chattel security held 
by the principal to secure the payment of the debt in con- 
sideration of the debtor’s giving the principal real estate 
security, and the court held that the principal, by fore- 
closing the real estate mortgage, had ratified the unau- 
thorized act of his agent; but the court puts its decision 
upon the ground that the evidence showed that the agent 
had authority from his principal to change the securities. 
The case is not an authority in point here. 

We conclude, therefore, that Bishop, in agreeing to 
release Ludden and accept the stock of goods in payment 
of the debt due Cram from Sickel and Ludden, exceeded 
his authority, and his principal is not bound by such 
agreement; that the finding of the jury that Cram had 
ratified the unauthorized acts of Bishop is wholly unsup- 
ported by the evidence. The judgment of the district 
court is reversed and the cause remanded. 


REVERSED AND REMANDED. 


Louis M. CoHN ET AL. V. WILLIAM BROADHEAD & SONS. 
Fitep June 38,1897. No. 7330. 


1. Sales: FALSE REPRESENTATIONS OF BUYER: ReEscissron. In order to 
authorize the rescission of a sale on the ground that it was in- 
duced by the false representation of the vendee, such representa- 
tion must be made as to an existing fact and not relate to some- 
thing promised to be done by the vendee in the future. 


: Evipencse. A merchant ordered goods of a whole- 
sale dealer, promising to pay one-half the price of the goods on 
receipt of the same, and the remainder at a day named in the fu- 
ture. He did not pay on receipt of the goods, as promised, but 
the merchant did not intend at the time the promise was made 
not to pay for the goods. Held, That the facts did not warrant the 
conclusion that the sale was induced by the fraudulent represen- 
tation of the vendee. 
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A merchant stated to a commercial agency 
that in his opinion his stock of goods was worth $8,000. The com- 
mercial agency communicated this opinion to a wholesale dealer, 
and, at the same time, informed the latter that while the opinion 
of the merchant was given in good faith he had placed too high a 
value on his stock. The wholesale dealer, nevertheless, relied 
upon the opinion expressed by the merchant and sold him goods 
on credit. The goods were worth $5,000. Held, That the facts 
did not warrant the conclusion that the sale was induced by the 
fraudulent representation of the vendee. 


Error from the district court of Lancaster county. 
Tried below before HALL, J. Reversed. 


Stevens & Cochran, for plaintiffs in error. 
Ricketts & Wilson, contra. 


RAGAN, OC. 


This is an action in replevin brought in the district 
court of Lancaster county by William Broadhead & Sons 
against Louis M. Cohn and others. Broadhead & Sons 
had a verdict and judgments and Cohn and others pros- 
ecute to this court a petition in error. 

There are several assignments of error argued in the 
brief, only one of which we deem it necessary to notice, 
namely, that the verdict of the jury is not supported by 
sufficient evidence. On the 30th of August, 1892, Broad- 
head sold and shipped a bill of goods to Cohn. The goods 
were received and placed in Cohn’s store and more than 
half of them sold and disposed of in the ordinary course 
of business prior to the 26th of September, 1892. On 
this last date Cohn became embarrassed and executed a 
mortgage on his goods, including the goods purchased 
of Broadhead and remaining unsold, to one Spiesberger. 
Broadhead & Sons+then attempted to rescind the sale of 
the goods to Cohn and replevied them, claiming that Cohn 
procured the sale and delivery of the goods by false rep- 
resentations. The evidence relied upon by Broadhead 
to sustain his theory that Cohn obtained the goods by 
false representations was, first, that Cohn promised, in 
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consideration of the sale of the goods to him, to pay one- 
half their purchase price on receipt of the goods and the 
other half on the Ist of October. It is not claimed that 
the agreement was that the title to these goods should 
remain in Broadhead until half the purchase price, or 
any of it, was paid; nor is it claimed that this promise of 
Cohn’s was not made in good faith, or that when he made 
the promise he made it for the purpose of obtaining the 
goods intending then not to pay for them. In order to 
authorize a rescission of a sale induced by the false rep- 
resentation of a vendee such representation must have 
been made as to an existing fact and not relate to some- 
thing promised to be done by the vendee in the future. 
(Perkins v. Lougee, 6 Neb., 220; American Building & Loan 
Ass’n v. Bear, 48 Neb., 455. See the rule stated and the 
authorities collated in 8 Am. & Eng. Ency. of Law [Ist 
ed.j, 635.) It is clear, then, that Broadhead is not en- 
titled to have this sale rescinded because Cohn promised 
to pay for half the goods on their arrival and the re- 
mainder on October 1, 1892, and failed to keep that prom- 
ise. 

A second ground on which Broadhead claims the right 
to rescind this sale is that Cohn made statements as to 
his financial condition to the Dun Commercial Agency. 
This agency furnished him, Broadhead, the statements 
made and he relied upon them. It is not claimed that 
Colin ever made any representations as to his financial 
affairs to Broadhead & Sons, and the evidence fails to 
show that Cohn ever made any representations to the 
Dun Commercial Agency as to his financial condition. 
On the 17th of June, 1892, Cohn, in a conversation with 
an agent of the Dun Commercial Agency, expressed the 
opinion that his mercantile stock was of the value of 
$12,000, and that his indebtedness amounted to about 
$4,000. On the next day the Dun agency communicated 
this conversation to Broadhead, and in the communica- 
tion expressed the opinion that Cohn had acted in good 
faith in the value placed by him upon his stock, but 
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warned Broadhead, in effect, that Cohn’s judgment of the 
value of the stock was too high, and also advised Broad- 
head that if Colin was seeking credit it would be best not 
to give any credit to him until further information could 
be obtained as to his financial standing. Now, if it can 
be said that Broadhead in giving the credit for the goods 
sold in this case relied upon the opinion expressed by 
Cohn to the commercial agency that the stock of goods 
was of the value of $12,000, the answer is that this was 
not a representation of a fact by Cohn and it was the 
mere expression of an opinion of his, and communicated 
as such to Broadhead; and this opinion, though errone- 
ous and relied upon by him, would not generally justify 
his rescission of the contract of sale. (Homer v. Perkins, 
124 Mass., 481; Gordon v. Butler, 105 U. 8., 553; Anderson 
v. McPike, 86 Mo., 293; Schramm v, O’Connor, 98 Tll., 539; 
Dawson v. Graham, 48 Ia., 378; Hllis v. Andrews, 56 N. Y., 
83; Shade v. Creviston, 93 Ind., 591.) 

The verdict of the jury is not sustained by sufficient 
evidence. The judgment of the district court is reversed 
and the cause remanded. 


REVERSED AND REMANDED. 


Mary T. HERBAGE, APPELLEE, V. ReBpecca J. MOODIE fT 
AL., APPELLANTS. 


FILep June 3, 1897. No. 7305. 


1. Mortgages: ASSIGNMENT: REGISTRATION: PAYMENT: INNOCENT MortT- 
GAGEE. Moodie mortgaged her real estate to Toncray to secure 
the payment to him or order of her negotiable promissory note. 
Toncray sold and indorsed the note before maturity and delivered 
it and the mortgage securing the same to the indorsee. The in- - 
dorsee did not record his assignment of the mortgage. Moodie 
conveyed the real estate to Sheperd subject to the Toncray mort- 
gage. Sheperd, before the maturity of the Toncray mortgage, 
executed a mortgage on the real estate to Campbell, the considera- 
tion for which was a loan from Campbell to Sheperd. Campbell 
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paid $36 of this loan to Sheperd and retained the remainder for 
the purpose of discharging the Moodie-Toncray mortgage debt, 
and paid the sum retained to Toncray in discharge of that debt, it 
not then being due, and Toncray released the Moodie mortgage. 
Toncray was not then the owner of the debt secured by the Moodie 
mortgage nor was he the agent of the owner. Held, (1) That 
Campbell was not an innocent mortgagee of the real estate, nor 
entitled to a lien on the premises, as against the indorsee of the 
Moodie note; (2) that Campbell was entitled to a lien upon the 
premises as against Moodie to secure the sum of $36 only. 


PayMENT: AGENCY. The Moodie mortgage contained this 
provision: “That these presents are upon this condition: that if 
the said Rebecca Moodie shall pay to the said C. H. Toncray, his 
heirs, assigns, or legal representatives, the principal sum, etc., 
then this mortgage shall be void.” Held, Not an agreement be- 
tween the mortgagor and the mortgagee constituting the latter 
the agent of the indorsee of the note which the mortgage secured. 


2. 


8. Agency. Bis the agent of A; C is B’s agent, but C is not necessarily 
A’s agent, 


APPEAL from the district court of Cuming county. 
Heard below before Norris, J. Reversed. 


Uriah Bruner and M. McLaughlin, for appellants. 
C. C. McNish and T. M. Franse, contra, 


RAGAN, C, 


Mary T. Herbage brought suit to foreclose a real estate 
mortgage in the district court of Cuming county, making 
Rebecca J. Moodie, Katherine Sheperd and husband, and 
Mary E. Campbell defendants. Miss Herbage had a de- 
cree, and the defendants named have appealed. 

1, There is no substantial conflict in the evidence and 
the facts necessary to an understanding of the case are 
as follows: On the 23d of November, 1885, Rebecca 
Moodie owned a tract of land in Cuming county. On 
said date she executed her promissory note for $400, 
drawing interest at seven per cent, payable semi-an- 
nually, from December 1, 1885. This note was payable 
to the order of C. H. Toncray, and matured December 1, 
1890. To secure the payment of this note Rebecca 
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Moodie executed and delivered to Toncray a mortgage 
upon her real estate, which was duly filed and recorded 
in the office of the recorder of deeds of said county about 
the date of said note and mortgage. Subsequently, but 
before the maturity of said note, Rebecca Moodie con- 
veyed this real estate to one Langworthy, subject to the 
Toncray mortgage, and he, prior to the maturity of the 
Toncray note, conveyed the real estate to the appellant 
Katherine Sheperd, subject to the Toncray mortgage. 
In November, 1890, Katherine Sheperd executed her note 
to the appellant Mary E. Campbell for $150, and secured 
the same by mortgage upon her real estate. This trans- 
action was the consuinmation of a loan made by Mary E. 
Campbell to Katherine Sheperd, but Mary E. Campbell - 
did not pay over the $450 to Katherine Sheperd, but re- 
served of said loan $414, the amount that it would then 
take to pay and discharge the Toncray mortgage debt, 
and undertook to so pay off and discharge said Toncray 
debt out of this loan of $450 made to Katherine Sheperd. 
The remainder of the loan, $36, was paid by Mary E. 
Campbell to Katherine Sheperd, or to her order. Mary 
E. Campbell paid the $414 to Toncray, the person to 
whom Rebecca Moodie had made the $400 note and mort- 
gage, and made such payment before the maturity of the 
Moodie note. Soon after the execution of the note and 
mortgage by Moodie to Toncray he indorsed the note in 
blank and transmitted it and the mortgage securing the 
same to a man named Calder in the state of New York 
and charged the face of the note to Calder’s account. 
This man Calder, at that time and for some time after- 
wards, seems to have been in the habit of sending money 
to Toncray for investment in real estate loans. On re- 
ceipt of such money, Toncray would give Calder credit 
for it. Hewould then make a loan on real estate, indorse 
the note in blank, and transmit the note and nortgage 
to Calder and charge Calder’s account with the amount 
of the loan. On receipt of the Moodie note and mort- 
gage Calder sold and delivered it, with the mortgage se- 


840 NEBRASKA REPORTS. [Von. 51 


Herbage v. Moodie. 


curing it, to one William Herbage, who retained the note 
and mortgage until his death, and upon the settlement 
of his estate it passed to his daughter the appellee herein. 
Toncray was in the habit of collecting the interest on 
loans made by him and remitting this interest to Calder 
when he had sold the mortgage debts to Calder. Calder, 
if he owned the coupons, would return them to Ton- 
cray and he would deliver them to the mortgagors. In 
the case at bar it seems that Herbage would apply to 
Calder for the semi-annual interest on the Moodie loan. 
Calder would pay it to him cnd then Herbage would sur- 
render the coupon to Calder, and Calder, on receiving the 
interest on the Moodie loan from Toncray, would remit to 
him the coupons. It does not appear that Toncray ever 
knew that Herbage owed the Moodie loan or that Her- 
bage knew anything about the method of business be- 
tween Toncray and Calder. When Mary FE. Campbell 
paid to Toncray the Moodie loan it seems that Toncray 
never remitted the same to Calder. When Toncray sold 
and assigned the Moodie note and mortgage to Calder no 
formal assignment of the mortgage was made. 

These being the established facts in the case, it remains 
but to inquire what the equities and rights of the parties 
are. Mary E. Campbell is not an innocent mortgagee of 
this real estate and not entitled to a lien upon this prop- 
erty as against the Moodie mortgage. At the time Mary 
E. Campbell took her mortgage the Moodie mortgage 
stood unsatisfied of record and the debt which it secured 
had not matured. She dealt, then, with this property at 
her peril. The payment of the $414 made by Mary E. 
Campbell to Toneray was not a payment and discharge 
of the Moodie mortgage, because Toncray did not own 
the debt which that mortgage secured, nor was he the 
agent of the owner and holder of that debt. (Eggert v. 
Beyer, 43 Neb., 711; Stark v. Olsen, 44 Neb., 646; Bull v. 
Mitchell, 47 Neb., 647; Richards v. Waller, 49 Neb., 639; 
Porter v. Ourada, 51 Neb., 510.) Mary E. Campbell is not 
entitled to a lien on this real estate to the full extent of 
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her mortgage debt as against Katherine Sheperd. A 
part of the consideration of Mary E. Campbell’s mortgage 
was the payment of the Moodie mortgage. When Mary 
IX. Campbell undertook to pay the debt secured by the 
Moodie mortgage she undertook to pay that debt to the 
legal owner and holder of that debt. Not having done 
this, she is not entitled to a lien on these premises as 
against the owner of them for anything further than the 
sum of $36. The district court was of opinion that the 
entire consideration for the Mary I, Campbell mortgage 
had failed and dismissed her cross-petition. In this re- 
spect we think the district court erred. Since Katherine 
Sheperd received the benefit of $36 of that lean, Mary E. 
Campbell is entitled to enforce her mortgage on the prem- 
ises to that extent, subject to the first lien of Mary T. 
Jlerbage thereon. 

2. The mortgage made by Moodie to Toncray contained 
this provision: “That these presents are upon this condi- 
tion: that if the said Rebecca Moodie * * * shall 
pay to the said C. H. Toncray, his heirs, assigns, or legal 
representatives, the principal sum, ete, * * * then 
this mortgage shall be null and void.” It is somewhat 
extensively argued here that this provision of the mort- 
vage conferred express authority upon Toncray to collect 
the debt which the mortgage was given to secure. No 
authority is cited to sustain this contention, nor do we 
think one can be found. This was a part of the defeas- 
ance found in almost every mortgage that when the debt 
which the mortgage secures has been paid or the promise 
which the mortgage was given to secure has been per- 
formed the conveyance should cease to be of any force; 
but it does not amount to an agreement between the 
mortgagor and the mortgagee that the mortgagee should 
be the agent of the indorsee of the note which the mort- 
gage secured and that a payment made to the mortgagee 
should discharge the mortgage; nor was it intended to 
have any such effect. 

Another argument somewhat strenuously insisted on 
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here is that the payment made by. Mary E. Campbell to 
Toncray discharged the Moodie mortgage, because Ton- 
cray was the agent of William Herbage. We do not 
think he was. It may be that the relations between 
Calder and Herbage were such that had Mary E. Camp- 
bell paid this money to Calder and he embezzled it the 
payment would have protected Mary E. Campbell; but 
if Calder was Herbage’s agent, it does not follow that 
Calder’s agent was, therefore, Herbage’s agent. 

The decree appealed from is reversed and the cause 
remanded, with instructions to the district court (1) to 
enter a decree in favor of Mary T. Herbage for the full 
amount due on the Moodie mortgage, making it a first 
lien upon the premises; (2) to give Mary E. Campbell a 
second lien upon the premises for $36 and seven per cent 
interest from the date of her loan; and to tax the entire 
costs of all these proceedings to Mary IX. Campbell and 
Mary T. Herbage in such proportion as the district court 
may deem just. 


REVERSED AND REMANDED WITH INSTRUCTIONS. 


Louisa J. BING Er AL, v. E. C. Morse ET AL, ADMINIS- 
TRATORS. 


Finep June 3, 1897. No. 7261. 


Mortgage Foreclosure: PLeAptInc. Whether any proceeding at law 
has been had for the recovery of a real estate mortgage debt, or 
any part thereof, and whether such debt, or any part of it, has 
been paid, are essential facts which must be averred in the peti- 
tion filed to foreclose such mortgage, and unless such petition 
contains such averments it will not state facts sufficient to enti- 
tle the plaintiff to the relief he demands. 


ERRoR from the district court of Lancaster county. 
Tried below before HALu, J. Reversed and dismissed. 
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B. F. Johnson, contra. 


RaGan, C, 


In the district court of Lancaster county was filed a 
petition for the foreclosure of a real estate mortgage. 
The petition did not allege whether any proceedings had 
been had at law for the recovery of the debt secured by 
the mortgage, or any part thereof, nor whether said debt, 
or any part of the same, had been paid. The defendants 
submitted a general demurrer to the petition which the 
court overruled. The defendants refused to plead fur- 
ther, suffered a decree, and have filed a petition in error. 

The sole question presented is the sufficiency of the 
petition to support the decree. Section 850 of the Code 
of Civil Procedure provides: “Upon filing a petition 
for the foreclosure or satisfaction of a mortgage the 
complainant shall state therein whether any proceed- 
ings have been had at law for the recovery of the debt 
secured thereby, or any part thereof, and whether: said 
debt, or any part thereof, has been collected and paid.” 
And section 851 provides: “If it appear that any judg- 
ment has been obtained in a suit at law for the money 
demanded by such petition, or any part thereof, no 
proceedings shall be had in such case, unless, to an 
execution against the property of the defendant in such 
judgment, the sheriff, or other proper officer shall have 
returned that the execution is unsatisfied in whole or in 
part, and that the defendant has no property whereof to 
satisfy such execution except the mortgaged premises.” 
At common law a real estate mortgagee might bring an 
action at law to recover the debt secured by his mortgage 
and at the same time briug a suit in chancery to foreclose 
the mortgage and an action in ejectment for the posses- 
sion of the mortgaged premises. It is probable that the 
statute quoted above was enacted to prevent a real estate 
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mortgagee from pursuing all these remedies simultane- 
ously. A statute of New York similar to the provisions 
of our Code, just quoted, was construed in 1834 in Patti- 
son v. Powers, 4 Paige Ch., 549, and it was there said: 
“The complainant in a bill of foreclosure should aver, 
or state in the terms of the statute, that no proceedings 
have been had at law for the recovery of the debt secured 
by the mortgage, or any part thereof; or, if proceedings 
at law have been instituted, the bill should state what 
such proceedings were and against whom instituted; and 
it should also show that such proceedings at law had 
been discontinued, or that the complainant’s remedy at 
law had been exhausted by the return of the execution 
unsatisfied for want of property whereon to levy.” The 
New York statute was again considered in North River 
Bank v. Rogers, 8 Paige Ch., 647, and the court said: “The 
complainant, therefore, is bound to state in his bill 
whether any proceedings have been had at law to recover 
the debt secured by the mortgage or the defendant may 
demur to the bill for that cause; and if the complainant, 
in making the statement required by the statute, shows 
that a judgment has been recovered at law for the debt 
secured by the mortgage, or any part thereof, his bill will 
still be subject to demurrer, unless he goes further, and 
shows that he has exhausted his remedy at law upon 
such judgment by the return of an execution against the 
property of the defendant therein unsatisfied.” To the 
same effect see Shufelt v. Shufelt, 9 Paige Ch. [N. Y.], 137. 
The statute of Michigan is similar to the New York stat- 
utes and to ours, and in 1844 the statute was eonsidered 
in Dennis v. Hemingway, Walker’s Ch. [Mich.], 387, and 
the court said: “No proceeding can be had on a bill for 
the foreclosure of a mortgage if it appear that any judg- 
ment has been obtained in a suit at law for the recovery 
of the debt secured thereby, or any part thereof, unless 
to an execution against the property of the defendant in 
such judgment the sheriff shall have returned the execu- 
tion unsatisfied in whole or in part, and that the defend- 
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ant has no property to satisfy the execution except the 
mortgaged premises.” To the same effect see Cooper v. 
Bresler, 9 Mich., 533. The sections of the Code quoted 
were considered by this court in Gregory v. Hartley, 6 Neb., 
356, and it was there said: “In an action to foreclose a 
mortgage the petition must state whether any proceed- 
ings have been had at Jaw for the recovery of the debt 
secured thereby, or any part thereof, and whether such 
debt, or any part thereof, has been collected and paid.” 
This was recognized as the correct construction of the 
statute in Dimick ». Grand Island Banking Co., 37 Neb., 
394, and in Meehan v. First Nat. Bank, 44 Neb., 213. Har- 
greaves v. Menken, 45 Neb., 668, was a suit brought by Har- 
greaves to foreclose a real estate mortgage. The peti- 
tion alleged that no proceedings at law had been insti- 
tuted to recover the mortgage debt; but it appeared from 
the proofs that suit at law had been brought to recover 
the mortgage debt and the same reduced to judgment, 
and that no execution had been returned unsatisfied in 
whole or in part. The conrt, speaking through IRVINE, 
C., after quoting the sections of the Code just mentioned, 
declared that the manifest intention of these provisions 
of the Code was to prevent the prosecution of proceed- 
ings at law to recover a debt concurrently with proceed- 
ings to foreclose a mortgage securing the same; and the 
decree rendered in the action was reversed and Har- 
greaves’ suit dismissed. 

It is insisted by defendants in error that the peti- 
tion states a cause of action, and that, as the only ques- 
tion made by the demurrer to it was that it did not, 
the demurrer was properly overruled. The argument 
of defendants in error is that their cause of action is 
the mortgagor’s failure to perform his contract,—pay 
the debt secured by said mortgage when it matured. 
In a certain sense this argument is correct. But for 
the statute, the breach of the mortgagor’s contract 
constituted the mortgagee’s cause of action against 
-him. But the legislature has seen fit to enact that if a 
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judgment has been obtained in a suit at law for money 
secured by areal estate mortgage, or for any part thereof, 
the courts shall then not be authorized to entertain a 
suit to foreclose such mortgage, unless an execution has 
been issued upon the judgment at law and returned un- 
satisfied in whole or in part, and containing the certifi- 
cate of the officer returning such execution, that the 
judgment. defendant has no property except the mort- 
gaged premises out of which to satisfy such execution. 
Whether a proceeding at law has been had for the recov- 

_ery of the mortgage debt, or any part thereof, and 
whether such a debt, or any part of it, has been paid, are 
essential facts which must be pleaded in order to invest 
the mortgagee of a real estate mortgage with the right 
to invoke a court of equity to foreclose such mortgage. 
The petition filed, then, for the foreclosure of a real estate 
mortgage must aver the facts required by section 850 of 
the Code or the petition will not state facts sufficient to 
entitle the plaintiff to the relief he demands. he decree 
of the district court is reversed and the action dismissed, 
without prejudice, however. 


REVERSED AND DISMISSED. 


Bert GLENDORE WHEELER V. GEORGE EE. BARKER ET AL. 
FILep JUNE 3,1897. No. 8706. 


1. Ruling on Demurrer: WAIVER or Error: Revirw. In general a 
plaintiff waives error in sustaining a demurrer to his petition by 
filing an amended petition. But when the amended petition has 
been stricken from the files because substantially the same as the 
original, he may, by proceedings in error, review the ruling of the 
court in striking the amended petition from the files. 


2. : Practice. In such case the court will first 
examine the amended petition to ascertain if it was substantially 
the same as the original. If not, it was error to strike it from the 
files. It will next ascertain whether the amended petition stated 


a cause of action. If so, the error was prejudicial to the plaintiff. - 
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8. Administration of Fstates: DISTRIBUTION: PAYMENT TO CouRrT. 
While it is the duty of an administrator to distribute funds in his 
possession in that capacity in pursuance of the orders of the 
county court, nevertheless the county court having general juris- 
diction of the administration of the estate, an order thereof di- 
recting money to be paid into court, instead of to the distributee, 
is at most erroneous and not void. 


: LiaBritiry or County JupcE. Therefore, 
where a county judge orders an administrator to pay money into 
court and the latter does so and the county judge receives the 
money, it is on his part an official act and he is liable therefor 
upon his official bond. 


5. Abstract for Review. In a case submitted under rule 2 on agreed 
printed abstract the court will not look beyond the abstract so 
agreed upon and presented. Closson v. Roman, 60 Neb., 323, fol- 
lowed. 


4. 


Error from the district court of Douglas county. 
Tried below before Fawcert, J. Reversed. 


The opinion contains a statement of the case. 


Isaac Adams, for plaintiff in error: 


As courts of record having original and exclusive juris- 
diction, county courts follow the practice and procedure 
of the common law, except as such practice or procedure 
is modified by statute. (4 Am. & Eng. Ency. Law, 452; 
1 Freeman, Judgments, sec. 122; Woodman v. Somerset, 
37 Me., 29; Davis v. Hudson, 29 Minn., 28; Obert v. Ham- 
mel, 18 N. J. Law, 73; Brunson v. Burnett, 2 Pinn. [Wis.], 
185; Sipperly v. Baucus, 24 N. Y., 46; Millard v. Harris, 
119 Ill., 185; Schollenberger’s Appeal, 21 Pa. St., 341; 
Shepard v. Clark, 38 Ill. App., 66; Seaman v. Duryea, 11 
N. Y., 8324; Wilson v. Coburn, 55 Neb., 530.) 

It has been the practice of courts of record of general 
jurisdiction to exercise their discretion in assuming the 
custody of trust funds wherever their jurisdiction over 
such funds was invoked. (2 Daniels, Chancery Practice 
[4th Am. ed.], ch. 40, p.1770; Blake v. Bluke, 2S. & L. [Ir.], 
26; Hosac v. Rogers, 6 Paige Ch. [N. Y.], 415.) 

The regularity of the order cannot be attacked collat- 
erally. (Simpson v. Cook, 24 Minn., 180.) 
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The record of a court of competent jurisdiction is not 
void on account of a mere error appearing by the record. 
(Lewis v. Williams, 54 Mo., 200; Townsend v. Townsend, 60 
Mo., 246; Shoemaker v. Brown, 10 Kan., 383; Merrick v. 
Kennedy, 46 Neb., 264.) 

In taking possession of the money the county judge. 
acted in his ministerial capacity, and hence officially. 
(In re Finks, 41 Ved. Rep., 386; Doogan v. Elliott, 43 Ia., 
342; Wright v. Harris, 31 Ia., 272; McLoskey v. Reid, 4 
Brad. [N. Y.], 334.) 

If the county judge obtained the money in question 
through failure to perform his official duties according 
to law, he is liable on his official bond. (Merrick v. Ken- 
nedy, 46 Neb., 264; Fow v. Meacham, 6 Neb., 530; Rouss v. 
Wright, 14 Neb., 457; Smith v. Lovell, 2 Mont., 332.) 


E. J. Cornish, contra: 

By filing an amended and substituted petition plaintiff 
waived any error, if any, in the ruling upon the demurrer 
to the original petition. (Buck v. Reed, 27 Neb., 67; Singer 
Mfg. Co. v. McAllister, 22 Neb., 359; Dorrington v. Minnick, 
15 Neb., 397; Harral v. Gray, 10 Neb., 186; Pottinger v. 
Garrison, 3 Neb., 221; Heman v. Glann, 129 Mo., 325; Dor- 
sett v. Greencastle, 40 N. E. Rep. [Ind.], 181; Barrett ». 
Northwestern Mutual Life Ins. Co., 68 N. W. Rep. [Ia.], 906.) 

Amended pleadings the same in substance as prior 
pleadings, to which a demurrer has been filed and sus- 
tained, may be stricken from the files on motion. (Bar- - 
rett v. Northwestern Mutual Life Ins. Co., 68 N. W. Rep. 
[Ia.], 906; Heman v. Glann, 129 Mo., 325.) 

The money did not come into the hands of the county 
judge by -virtue of his office. Sureties on an official bond 
are liable only for moneys coming into the possession of 
- their principal by virtue of his office. (Scott v. State, 46 
Ind., 203; Dewey v. Kavanaugh, 45 Neb., 233; Kendall v. 
Aleshire, 28 Neb., 707; McCormick v. Thompson, 10 Neb., 
484; Ottenstein v. Alpaugh, 9 Neb., 237; Huffman v. Kop- 
plekom, 8 Neb., 348; Jenkins v. Lemonds, 29 Ind., 294; 
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Crane v. Bedwell, 25 Miss., 507; Mathews v. Montgomery, 
25 Miss., 150; State v. Odom, 86 N. Car., 4382; Hardin v. 
Carrico, 3 Met. [Ky.], 289; Schmitt v. Drouct, 42 La., 1064; 
Saltenberry v. Loucks, 8 La., 95; McKee v. Griffin, 66 Ala., 
211; State v. Norwood, 12 Md., 177; State v. Rollins, 29 
Mo., 267; State v. Davis, 88 Mo., 585; State v. Bonner, 72 
Mo., 887; State v. McDonough, 9 Mo. App., 63; Gerber v. 
Ackley, 37 Wis., 43; San Jose v. Welch, 65 Cal., 358; Linch 
». Litchfield, 16 Ill. App., 612; United States v. Adams, 24 
Fed. Rep., 348; Ward v. Stahl, 81 N. Y., 406; People v. 
Pennock, 60 N. Y., 421.) 


IRVINE, C. 


This was an action brought by Bert Glendore Wheeler, 
an infant, by her guardian, Isaac Adams, against James 
W. Wer, formerly county judge of Douglas county, and 
George E. Barker and William 8S. Rector, the sureties on — 
his official bond. The sureties demurred to the original 
petition. The demurrer was sustained and an amended 
petition filed. The sureties then moved to strike the 
amended petition from the files for the reason, in brief, 
that it was substantially the same as the original petition. 
This motion was sustained, and the plaintiff electing not 
to plead further, a judgment of dismissal was entered. 
The plaintiff prosecutes error, assigning as error the sus- 
taining of the demurrer to the original petition and the 
striking from the files of the amended petition. 

The defendants in error contend that if the amended 
petition was substantially the same as the original, there 
was no error in striking it from the files, and that the 
court cannot review the order sustaining the demurrer 
to the original petition, because the error, if any, was 
waived by pleading over. It is no doubt true as a gen- 
eral principle that a party waives error in a ruling upon 
demurrer by pleading over. It is doubtful, however, 
whether such error is waived when the amended plead- 
ing has been stricken from the files, because in that case 
the party pleading has never had the benefit of his 

58 


850 NEBRASKA REPORTS. [Vou. 51 


Wheeler y. Barker. 


amendment. In support of the contention of the defend- 
ants we are cited to Barrett v. Northwestern Mutual Tus. 
Co., 68 N. W. Rep. [Ia.], 906. The court there applied 
the rule whereby error is waived by pleading over to a 
similar state of facts, but in that case there had been a 
failure to assign as error the sustaining of the motion to 
strike, and the intimation is that that assignment would 
have been available. We think the correct view is this: 
That, having elected to plead over, the plaintiff cannot 
now open up for review the order sustaining the de- 
murrer, but having assigned as error the striking from 
the files of the amended petition, she is entitled to have 
that ruling reviewed. If the amended petition differed 
in any material respect from the original, there was error 
in striking it from the files; but that error was not preju- 
dicial unless the amended petition stated a cause of 
action. 

It is unnecessary to set out the two petitions at leneth. 
The original was brief. After alleging the election and 
qualification of Eller as county judge, and properly 
pleading the bond sued on, it proceeds: “That thereafter, 
on the 29th day of March, 1892, one I’. E. McMullen, as 
administrator of the estate of Bert G. Wheeler, deceased, 
the father of plaintiff herein, in pursuance of an order 
theretofore made by said Eller as such county judge, 
paid into said county court and to said Eller as such 
county judge the sum of $1,935.92, which said money 
constituted plaintiff's distributive share of her said de- 
ceased father’s estate, and that on the 23d day of May 
thereafter said Eller as such county judge ordered said 
sum of money so paid into court and in his possession to 
be paid to the lawful guardian of said minor, thereafter 
to be appointed by said court, upon the filing by such 
guardian of his duly verified receipt therefor.” Then 
follow allegations to the effect that on the 2d day of Jan- 
uary, 1894, said court appointed Gust Hamel guardian of 
the estate of the plaintiff; that Namel qualified and filed 
a duly verified receipt as required by the order pleaded, 
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and that subsequently Eller paid to Hamel $484.42; that 
the remainder, $1,451.50, is in the possession of Eller in 
his official capacity as judge, and that he refuses to pay 
it over to the guardian. It will be observed that in this 
petition the plaintiff confined herself very strictly to the 
pleading of ultimate facts, and did not, with regard to 
the estate of Bert G. Wheeler, deceased, allege that the 
county court of Douglas county was the court which ap- 
pointed the administrator or had jurisdiction of the 
estate. For all that appears in the petition, McMullen 
might have been appointed administrator by another 
court, and might not have been in any way accountable 
to the county court of Douglas county, so that the orders 
pleaded may have been absolutely void. Jn the amended 
petition these averments are supplied, and this was in 
itself sufficient to give the amended petition standing as 
such and rendered it erroneous to strike it from the files 
because it was similar to the original. Moreover, the 
amended petition set forth at large the various orders 
and pleaded all the facts with greater detail. The rule 
requiring a pleader to state the ultimate facts, and not 
the evidence and not conclusions of law, is one always 
difficult of application; and within certain limits the 
pleader may for himself determine with what degree of de- 
tail he will plead the facts. There was, therefore, error 
in striking the amended petition from the files. Was 
the error prejudicial? In other words, did the amended 
petition state a cause of action against the defendants? 

In brief, the amended petition shows that the estate of 
Bert G. Wheeler, deceased, was in process of administra- 
tion through the county court of Douglas county; that on 
application of the administrator for a final settlement 
and discharge, the court found that all claims had been 
paid and that there remained in the hands of the admin- 
istrator $3,934.94, to be applied first to the unpaid costs 
and expenses of administration, and the remainder to be 
distributed as might thereafter be decreed; and upon 
payment into court by the administrator of said sum the 
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administrator should be discharged; that the money was 
paid into court and the administrator discharged; that 
thereafter the court entered a further order finding that 
Ada Wheeler, the wife of the deceased, and Bert G. 
Wheeler, minor daughter, were the only heirs at law; 
and still later ordered distribution of the sum in court, 
after deducting unpaid costs, to Ada Wheeler, and “the 
lawful guardian of the said Bert G. Wheeler, who shall 
be appointed by this court,” share and share alike; that 
Killer subsequently paid to the guardian of the plaintiff 
$484.42, but has failed and refused to pay the remainder. 
The matter urged in defense is that it is the duty. of the 
administrator to distribute funds in his hands; that he 
has no authority to pay into court and that the county 
judge has no authority to receive funds, and that, the 
money not coming into the hands of Eller in his official 
capacity, these defendants are not liable upon his official 
bond. In the admirable briefs filed on either side it is 
agreed that this question depends upon the jurisdiction 
of the county court to make the order directing the ad- 
ministrator to pay the money into court. It is quite satis- 
factorily demonstrated, by reference to our statutes and 
adjudicated cases, that the proper and orderly course of 
administration requires the administrator to retain pos- 
session of the funds and distribute them in accordance 
with the court’s orders. The question is not, however, 
whether the order upon the administrator was erroneous, 
but whether it was void. If it was void, the payment 
into court afforded no protection to the administrator, 
and the judge did not receive the money in his official 
capacity. Ifit was erroneous merely, it bound all parties 
until reversed, affording protection to the administrator 
against further liability, and the receipt of the money by 
the judge was an official act, performed by him in his 
ministerial capacity as clerk of his own court. We are 
not furnished by counsel with many citations to authori- 
ties directly in point; and the evident diligence with 
which the case has been briefed leads us to believe that 


Vou. 51] JANUARY TERM, 1897. 853 


Wheeler v. Barker. 


such authorities do not exist. There are many cases 
holding that payment to the wrong officer does not charge 
him upon his bond; but these are cases where the law 
fixed the manner of payment, and not where the court 
had ordered the payment to be made. Such a case was 
Fire Ass'n of Philadelphia v. Ruty, 49 Neb., 584, and such, 
also, the case of Hardin v. Carrico, 3 Met. [Ky.], 289. In 
the latter case there was an order directing that the 
money be “deposited in court,” and in pursuance of that 
order it was paid to the clerk; but the court held that 
money ordered paid into court should under the statutes 
be paid to a receiver or to the sheriff, and not to the clerk, 
so that the order did not direct the clerk to receive the 
money. Many similar cases are to be found. Scott v. 
State, 46 Ind., 203, is in point in favor of defendants. In 
that case the money had been ordered paid to the clerk, 
and the court held that he was not liable upon his bond 
therefor, because it was not his duty to receive money 
from a guardian upon the latter’s resigning his trust. 
The opinion contains no reasoning, but cites Jenkins v. 
Lemonds, 29 Ind., 294; Crews v. Ross, 44 Ind., 481; State v. 
Givan, 45 Ind., 267. In Jenkins v. Lemonds the money had 
not been paid to the clerk in pursuance of an order of the 
court, but in pursuance of a statute which had been 
repealed. In State v. Givan there had been no order di- 
recting the payment of the money; while in Crews v. Ross 
the holding merely was that the clerk had no right to 
receive in payment of any costs, except his own, anything 
but gold or silver or legal tender notes. It will be seen, 
therefore, that in Scoét v. Staté the court, without examin- 
ing the real question, followed supposed precedents with- 
out observing the distinction between the former cases 
and the one before it. Wright v. Harris, 31 Ta., 272, and 
Doogan v. Elliot, 43 Ia., 342, support the contention of the 
plaintiff, although in the former case the right of the 
judge to receive the money was traced through statutes 
providing for enforcement of orders by execution, and in 
_ this respect a distinction might be drawn, In no case 
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where the court has considered the question can we find 
that an order directing the payment of money into court 
was held absolutely void because the statute contem- 
plated a different method of distribution. In Fire Ass’n 
v. Ruby, supra, this-court held that it is the duty of the 
sheriff selling lands under decree of foreclosure to dis- 
tribute the proceeds of the sale to the persons entitled, 
and that he is not discharged from liability by paying 
the money to the clerk in the absence of an order of court 
so directing. (See, also, Luce v. Foster, 42 Neb., 818.) It 
is, however, intimated that the court may, in a proper 
case, order the proceeds brought into court for distribu- 
tion. In re Finks, 41 Fed. Rep., 388, was an action on a 
clerk’s bond. No statute authorized the clerk to receive 
the money, but it was held that he was liable because it 
had been received in pursuance of the established prac- 
tice of the court, although unsupported by statute or 
general rule.’ There may be cases where the preservation 
of the fund would require such an order. The county 
court, within its constitutional and statutory jurisdiction, 
exercises powers not confined to those functions which 
formerly distinguished a court of law. It may proceed 
in pursuance of equitable principles. (Wilson v. Coburn, 
35 Neb., 530; Glade v. White, 42 Neb., 336.) Such an ex- 
ercise of equitable powers is especially required in pro- 
bate cases. We do not wish, therefore, to be understood 
as deciding that an order directing an administrator to 
pay money into court for custody and distribution is 
necessarily erroneous; nor do we decide that question at 
all. We think clearly, however, that it is not void. The 
county court had general jurisdiction over the adminis- 
trator and the settlement of the estate. It was the duty 
of the court to ascertain to whom the money should be 
distributed, and a direction to pay to the wrong party 
Was a judicial error, and not an usurpation of jurisdiction. 
In Merrick v. Kennedy, 46 Neb., 264, Norvat, J., said: 
“Tad the executor obeyed the order and paid the money, 
most certainly he would have been protected by the direc- 
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tion of the county court, even though the money had been 
ordered paid to a person who by law was not entitled to 
the same.” So here we think that the payment of the 
money by the administrator in pursuance of an order 
made by the proper probate court, in the orderly adminis- 
tration of the estate, protected the administrator even 
though it was erroneous; and that the receipt of the 
money by the judge in his capacity as clerk in pursuance 
of that order was an official act. 

It is suggested in one of the briefs that there was a sub- 
sequent proceeding in the district court which might 
estop the plaintiff from prosecuting this proceeding. ‘The 
case was, however, submitted under rule 2, upon an 
agreed printed abstract, in pursuance of a stipulation 
that it is “a complete abstract of the record of this case.” 
This abstract shows no such proceeding, and we cannot 
look beyond the abstract. (Closson v. Rohman, 50 Neb., 
323.) It follows that it was prejudicial error to strike 
the amended petition from the files, 


REVERSED AND REMANDED. 


JOHN LENZEN V. JOHN A. MILLER. 
FILED JuNnE 3, 1897. No. 7334. 


Verdict for Liquidated Damages: Error: NEw Tria. In an action 
for liquidated damages, where the verdict is excessive and it is evi- 
dent that the error in assessing the damages arose from a miscon- 
ception of the evidence, which probably affected the determination 
of the other issues, a new trial will be awarded instead of per- 
Initting a remittitur of the excess. 


ERRor from the-district court of Clay county. Tried 
below before Hastinas, J. Reversed. 


Leslie G. Hurd, for plaintiff in error. 


856 NEBRASKA REPORTS. (VoL. 51 


Lenzen v. Miller. 


C. L. Richards, S. W. Christy, and Stewart & Munger, 
contra. 


IRVINE, C. 


Miller sued Lenzen on three promissory notes executed 
on January 17, 1876, each for $500 and each bearing in- 
terest at ten per cent per annum. He recovered judg- 
ment for $3,704.11. Miller seeks to reverse this judg- 
ment. 

The plaintiff, in his petition, evidently for the purpose 
of avoiding the statute of limitations, pleads, or under- 
takes to plead, six small payments on each note. These 
payments amount in the aggregate to $790. The verdict 
was rendered November 16, 1893. An assignment in the 
motion for a new trial, preserved in the petition in error 
and in the briefs, is that the verdict was excessive. It 
clearly was. The amount of the notes, calculating the 
interest at ten per cent, would be at the date of verdict 
a trifle less than $4,175. The plaintiff admits payments 
of $790, which would render the highest amount recover- 
able $3,385, each payment being at such a time and for 
such an amount as not to discharge the interest then 
due. Ordinarily an error of this character might be 
cured, at the election of the plaintiff, by permitting a 
remittitur to be filed, but in this case we think such a 
course would be unjust to the defendant. The petition 
sets out. each note, and after the copy contains an aver- 
ment similar to the following: “Said note bears the fol- 
lowing indorsements: $50, May 15,1879; * * * $50, 
May 8, 1889,” and then proceeds: “No part of said note 
has been paid except the amounts above set forth, which 
appear indorsed upon the same.” This was probably a 
sufficient averment to toll the statute in the absence of 
an attack on the petition by motion or demurrer, but it 
certainly lacks much in certainty in the way of alleging 
a part payment to take the case out of the statute. The 
answer, in addition to a defense not insisted on at the 
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trial, alleged that the defendant owed the plaintiff on a 
book account, and sent him several sums of money at 
different times, with directions to apply the same on said 
account, and that on reading plaintiff’s petition the de- 
fendant for the first time learned that said money had 
been applied on said notes. The issue thus framed was 
that on which the verdict must have turned. We cannot 
find in the evidence any basis for distinguishing among 
the various payments and applying some to the notes 
and others to the book account. The jury evidently drew 
such a distinction, and applied sufficient payments to the 
notes to avoid the bar of the statute, and applied sufficient 
to the other account to show a determination in defend- 
ant’s favor of the fact of the existence of such an account, 
—one of the disputed points,—and at the same time to 
deprive the defendant of the credit on the notes to which 
he would have been entitled had the issues been found 
altogether against him. On this state of facts we think 
that there was such an erroneous determination in one 
way or the other of the issues of fact that a new trial 
should be awarded. 
REVERSED AND REMANDED, 


ScHoou District No. 34, THAYER CouNTY, v. W. EL. 
‘THOMPSON. 


FiLtep June 3,1897. No. 7349. 


1. Liquor License: CANCELLATION: REPAYMENT o¥ FEE. Where a liquor 
license has been issued and is thereafter canceled without fault of 
the licensee, he is entitled to a repayment pro tanto of the sum paid 
for the unexpired time. 


2. Action for Money Had and Received. An action in the nature of 
one for money had and received lies wherever the defendant has 
obtained possession of money which ex e@quo et bono he ought to 
refund; and it is proper to bring the action against the party who 
has received the money, 
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8. License Money: PAYMENT To ScHoot District: REPAYMENT. Where 
license money was paid to a village treasurer and he paid it over 
to the school district, on cancellation of the license, the licensee 
may maintain an action against the school district for its repay- 
ment, 


4. Res Judicata. In such case a judgment recovered against the village, 
being res inter alios acta, is not a bar to the action against the 
school district. 


Error from the district court of Thayer county. 
Tried below before Hastines, J. A/firmed. 


J. B. Skinner, for plaintiff in error. 
W. #H. Goodhue, contra. 


IRVINE, C. 


Thompson sued the school district in the county court, 
recovered judgment, and the school district prosecuted 
error to the district court, where the judgment of the 
county court was reversed and the cause reserved for 
trial. Thereupon Thompson filed an amended petition. 
A general demurrer to this petition was overruled, and 
the school district electing to stand on its demurrer, judg- 
ment was entered for the plaintiff. This judgment the 
school district seeks to reverse by this proceeding. 

The amended petition alleges that on the 22d of April, 
1889, the plaintiff filed with the clerk of the village of Bel- 
videre, in Thayer county, his petition signed by thirty 
freeholders, residents of said village, wherein he prayed 
for license to sell malt, spirituous, and vinous liquors in 
said village; that on the 29th of April he gave bond, and 
on the 5th of May-paid to said village the sum of $500 for 
said license; that on the 29th of April a license was is- 
sued; that on the 5th of May the treasurer of said village 
“paid to the treasurer of this defendant the amount of 
money by this plaintiff paid into said treasury of Belvi- 
dere for the license heretofore mentioned;” that on the 
19th of September the district court issued a mandamus 
to the village board, requiring it to fix a time for hearing 
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a remonstrance filed against the issuing of the license. 
Such remonstrance was based on grounds which attacked 
the jurisdiction or authority of the village board to grant 
a license under the petition presented; that in pursuance 
of said writ the village board canceled the license on the 
20th of September; that on the 10th of April, 1890, the 
plaintiff obtained a judgment against the village for 
$306.60, being the unearned license fee by him paid; that 
certain payments had been made on such judgment, but 
$259.27, with interest, remained unpaid; that on the 4th 
of November the village of Belvidere abolished its incor- 
poration and became dissolved. Plaintiff prays judg- 
“" ment against the school district for the unearned license 
money less the amount received on its judgment against 
the village. The question presented is whether this peti- 
tion states a cause of action. 

It is the settled law of this state that where an appli- 
cant for a license to sel] liquor has paid the license fee 
and the license is afterwards canceled without fault or 
act of forfeiture by the licensee, Le may recover back a 
proportionate part of the license fee for the period during 
which he is not permitted to enjoy the license. (State v. 
Johnson, 12 Neb., 470; Lydick v. Korner, 15 Neb., 500; State 
v. Weber, 20 Neb., 467; Chamberlain v. City of Tecumseh, 43 
Neb., 221.) The general question of the right of the 
plaintiff to a repayment of his money is, therefore, no 
longer open .to question. May he recover it from the 
school district under the facts of this particular case? 
One reason alleged for refusing such recovery is that it 
nowhere appears from the petition that the defendant 
school district comprises territory within the former cor- 
porate limits of Belvidere. We do not regard this as a 
material averment, because it is pleaded that the treas- 
urer of Belvidere paid the money over to this school dis- 
trict. This averment traces the money to the defendant, 
and it is immaterial whether or not it rightly received it. 

Another objection urged against the petition is that it 
discloses no privity between the parties. But in spite 
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of some statements to the contrary, we doubt whether 
it is necessary that any such privity should exist in order 
to maintain an action for money had and received. While 
this form of proceeding has been abolished by the Code, 
the substantive legal principle on which the action was 
based still exists, and by that principle the action lies in 
any case where the defendant has obtained possession of 
money which ex equo et bono he ought to refund. More- 
over, if privity be necessary it here existed, because the 
village treasurer in such a case receives the money on be- 
half of the school district and as its agent. The munic- 
ipal corporation, of which he is an officer, is not responsi- 
ble therefor. (School District v. Board of County Commis- 
sioners of Saline County, 9 Neb., 403.) In Lydick v. Korner, 
supra, it was held that the treasurer was not liable for 
the payment of the money, but this was because he had 
paid it into the city treasury before the action was 
brought; and in Chamberlain v. City of Tecumseh it was 
held that there could be a recovery against the city where 
the money had been paid to the city. But it did not ap- 
pear in that case that it had been distributed to the school 
districts. The result of all the cases is that a recovery 
may be had against the person who, or corporation which, 
has obtained possession of the money; and it follows that 
this petition states a cause of action, averring as it does 
that the money had been paid over to the school district, 
unless the judgment against the village operated to de- 
feat the action. We cannot see how this judgment could 
operate as a bar. If the averments of this petition are 
true, to the effect that the village treasurer the same day 
he received the money paid it over to the school district, 
then it is clear that the judgment against the village was 
improper. Either the judgment was erroneous or the vil- 
lage failed properly to defend the suit. But how can this 
defendant avail itself of that? It was not a party to that 
action, it is-not estopped by the record in that case, the 
fact that judgment was therein rendered against the vil- 
lage would not of itself render the school district liable 
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over to the village, and the school district is not subjected 
to the hazard of being compelled to pay the money twice. 
Yhe proceedings against the village were res inter alios 
acta, and cannot be used in this case as an estoppel by 
either party. 


AFFIRMED. 


GEORGE C, KIMBALL, ATPELLANT, V. JACOB ZIMMERMANN 
ET AL., APPELLEES. 


FILED June 3,1897. No. 7361. 


Mortgages: PAYMENT: AUTHORITY OF AGENT: EvipENCE. Evidence ex- 
amined, and held to sustain a finding that a mortgagor who had 
indorsed the notes secured by the mortgage to a third person, had 
authority as agent of such person to receive payment from the 
mortgagor. 


APPEAL from the district court of Kearney county. 
Heard below before BUALL, J. Affirmed. 


Dryden & Main, for appellant. 
J. L. McPheely, contra. 


IRVINE, C. 


July 25, 1885, Jacob Zimmermann and wife made two 
promissory notes to the order of H. Fred Wiley of Kear- 
ney, each for $600, and due respectively December 1, 1886, 
and December 1, 1887. These notes were secured by 
mortgage on land then and still belonging to Zimmer- 
mann. Soon after the execution of the notes and mort- 
gage Wiley indorsed and delivered the notes to George 
C. Kimball, and a few days after the maturity of the first 
note Zimmermann paid the amount thereof to Wiley, 
Wiley stating that he had not the note in his possession, 
but would procure it and deliver it to Zimmermann. 
When the second note came due both notes were sent by 
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Kimball to a firm of lawyers in Kearney for collection. 
Zimmermann then paid the second note, and soon there- 
after procured a release of the mortgage from Wiley. In 
1892 Kimball began this action to foreclose the mortgage 
for default of payment of the first note. Zimmermann, 
by his answer, pleaded payment. The court found for the 
defendants and dismissed the case. The plaintiff appeals. 

The principal question presented is the authority of 
Wiley to collect the first note. It appears from the evi- 
dence that Kimball was, in 1884, in Kearney visiting 
friends, and there met Wiley, who, after Kimball’s return 
to his home in Michigan, addressed him a letter, evidently 
in answer to one received from Kimball, but not in evi- 
dence, whereby Wiley proposed that he should either 
make loans on behalf of Kimball, or should borrow money 
from Kimball and himself lend it at short time. After- 
wards a remittance was made by Kimball to Wiley, and 
Wiley sent to Kimball his note for $2,000, and also the 
Zimmermann notes together with another, as collateral 
to the $2,000 note. There seem to have been further ad- 
vances by Kimball, and another note for $4,000 was ex- 
ecuted. Wiley testifies that his understanding was that 
he was to lend the money, collect it, and relend it, “keep- 
ing the securities good” with Mr. Kimball. But it fur- 
ther appears that there was no previous conversation 
with Mr. Kimball on this subject. The transaction was 
entirely by mail. Some of the letters are not in the rec- 
ord, and the letters before us leave the matter of Wiley’s 
authority in doubt. From the letters alone we would 
greatly hesitate to say that any authority was reposed in 
Wiley to collect notes representing loans made by him 
from Kimball’s money and indorsed to Kimball. There 
are certain circumstances, however, in the case which 
persuade us that the finding of the trial court was sus- 
tained by the evidence. Mr. Kimball himself testifies 
that he learned that Wiley had collected the first note in 
November, 1887. It was soon after that that both notes 
were seut to lawyers in Kearney for collection. The sec- 
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ond note was then paid, and there is testimony tending 
to show that Zimmermann, after paying the second note, 
said he was going to get the mortgage released by Wiley, 
and the lawyers said: “That is all right; get it released.” 
It is true that there is no evidence to show authority from 
KXimball to order the release, but it does not appear that 
any effort was then made to collect the first note, al- 
though Kimball knew at the time that Zimmermann had 
paid it to Wiley and must have known that Zimmermann 
supposed he had thereby discharged it. There is no evi- 
dence of any further effort on the part of Kimball to en- 
force the note against Zimmermann until shortly before 
this action was brought, although in 1889, in response to 
a letter from Zimmermann’s attorneys demanding the 
surrender of the note, Kimball wrote that he still held it 
and would expect the full value thereof. It also appears 
that Kimball made efforts to secure a settlement with 
Wiley, and while these fell short in our opinion of con- 
stituting a ratification of Wiley’s conduct, provided it had 
been entirely unauthorized, they still tended to show that 
Kimball was looking to Wiley rather than to Zimmer- 
mann for payment and so tended to that extent to estab- 
lish Wiley’s original authority. The correspondence 
leaving it uncertain as to the extent of Wiley’s authority, 
this being a question of fact, and it plainly appearing 
that Kimball chose to lend money to Wiley for Wiley to 
relend at short time, in order, as Wiley expresses it, to 
“make more money than we could in any other way,” 
Kimball knowing for about two years that Wiley had col- 
lected the money before inforining Ziminermann that he 
looked to him for payment, his waiting six years before 
bringing suit, and his waiting one year after the -first 
note became due before making any effort at all to look 
after its payment, together with his evident attempt 
to enforce payment from Wiley until he found that rem- 
edy ineffectual, all tend to show that his understanding 
was the same as Wiley’s, to-wit, that Wiley should lend 
money at short time, collect it, and relend it. While the 
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evidence is far from being conclusive, the finding of the 


trial court cannot be disturbed. 
AFTIRMED. 


. 


ANDREW RILEY ET AL. V. H. O. BANcROF?T’s ESTATE. 
FILep JuNE 38,1897. No. 9182, 


1. Intoxicating Liquors: LicensE: SaLrs. A liquor dealer must have 
@ license from the city or county in which his store is kept. With 
such license he may send out agents and take orders in any part of 
the state for goods to be sold and forwarded from the stock kept 
in such store; and he is not required to obtain a license from the 
authorities of each city or county in which contracts are made by 
such agent. Gillen v. Riley, 27 Neb., 158, followed. 


. Statute of Frauds: Contracts. The object of the statute of frauds 
is to prevent frauds and perjuries, and while certain contracts are 
by the terms of the statute declared void, the uniform construction 
placed upon the statute by the courts renders such contracts not 
void but merely unenforceable for want of the evidence which the 
statute requires. : 


be 


Sales: ACCEPTANCE: MEMORANDUM. In the case of a sale of goods 
where the price is $50 and upwards, where there is no note or mem- 
orandum in writing of the sale, and where no part of the price was 
paid at the time, a subsequent acceptance by the vendee of the 
goods does not constitute a new contract but merely renders en- 
forceable the original verbal contract, and for that purpose re- 
lates back to the time and place thereof. 


ed 


Yd 


. Intoxicating Liquors: PLace or Contract oF SALE: PURCHASE 
Price. A, a licensed wholesale liquor dealer in O., sold liquors to B, 
a licensed dealer in S., in another county. The sales were in part 
by negotiations between the parties at the place of business of A; in 
part through a traveling salesman of A at the place of business of 
B. The goods were separated from the stock of A at O., were 
packed and shipped by railroad at O., consigned to B at S. Bac- 
cepted the goods, paying the cartage from the store of A to the 
depot at O., and the freight from 0. to S. The price was more 
than $50. There was no memorandum in writing and no part of 
the purchase money was paid at the time of the sale. Held, That 
the sale was at O., and legal; that the acceptance of the goods by 
B merely confirmed that sale, and that A could recover the price of 
the goods, 
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ERROR from the district court of Douglas county. 
Tried below before Scott, J. Reversed. 


B. N. Robertson, for plaintiffs in error. 
George G. Bowman, contra. 


IRVINE, C. 


The plaintiffs, partners doing business as Riley Bros., 
filed a claim in the county court of Douglas county 
against the estate of H. O. Bancroft, deceased, for goods 
sold and delivered. An appeal was taken to the district 
court, where the case was heard on an agreed statement 
of facts. From the judgment there rendered, disallow- 
ing a large portion of the claim, the plaintiffs prosecute 
error to this court, submitting the case on agreed printed 
abstracts, under rule 2. 

Riley Bros. were engaged in the wholesale liquor busi- 
ness in Omaha, where they had a license under the state 
law and had satisfied both state and federal requirements 
to legalize the traffic. Bancroft and another were liquor 
dealers in Springfield, Sarpy county, under the name of 
E. E. Cragle. They had procured the necessary license 
in Springfield. Several.sales are in controversy. One of 
these was negotiated at the place of business of Riley 
Bros., in Omaha, by Cragle and Bancroft personally, who, 
after examining the goods, or samples thereof, left an 
order with Riley Bros. The goods were not separated 
from the bulk of the stock while the purchasers were 
present, but thereafter the goods were packed and deliy- 
ered by Riley Bros. at a railway station in Omaha, con- 
signed to Cragle. They were transported to Springfield 
and there accepted by Cragle and Bancroft, who paid 
the cartage from Riley Bros.’ store to the depot and the 
freight from Omaha to Springfield. The other sales were 
negotiated by a travelling salesman of Riley Bros., at the 
place of business of Cragle and Bancroft, in Springfield. 
59 2 7 - ao a 
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The order was sent to Omaha and was filled in the same 
manner, Cragle and Bancroft accepting the goods and 
paying the cartage and freight as before. There was no 
memorandum in writing of any of these sales, and the 
price was in each case more than $50. The sole question 
presented is the legality of the sales under the foregoing 
state of facts. 

In Gillen v. Riley, 27 Neb., 158, it was held that a liquor 
dealer must have a license from the city or county in 
which his store is kept. With such license he may send 
out agents and take orders in any part of the state for 
goods to be sold and forwarded from the stock kept in 
such store, and he is not required to obtain a license from 
the authorities of each city or county in which contracts 
are made by such agent. This general principle is con- 
ceded to be correct, but it is urged that in order to render 
it applicable there must have been a technical sale at the 
place of business of the vendor, and the Kansas and 
Maine cases, which were avowedly followed in Gillen v. 
Riley, contain intimations that such is the law. It is not 
contended that a sale consummated in the manner dis- 
closed as to either of the sales in this case would not be 
an Omaha sale under ordinary circumstances, but the 
argument is that no portion of the purchase money hav- 
ing at that time been paid, there being no note or memo- 
randum in writing of the sales and the price of the goods 
being upwards of $50, the contract of sale was void when 
made, under the statute of frauds (Compiled Statutes, ch. 
32, sec. 9); that it did not become valid, if at all, until the 
acceptance of the goods in Springfield by the vendees, 
and that this essential act having taken place in Spring- 
field, that place became the situs of the sale, and there can 
be no recovery, because Riley Bros. had no license to do 
business there. In support of that contention we are 
cited to Hx parte Parker, 11 Neb., 309. That was a pro- 
ceeding in halcas corpus whereby the validity of a sen- 
tence for obtaining goods under false pretenses was at- 
tacked for want of jurisdiction of the courts of Douglas 
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county, where the prosecution was had. The goods were 
obtained in pursuance of a verbal contract of sale, the 
circumstances being much the same as in the case before 
us, the goods having been shipped from Douglas county, 
where the vendors did business, to Sarpy county, the 
place of business of the vendees. The court held that 
the venue was improperly laid in Douglas county, be- 
cause the delivery of the goods to the railway company in 
Omaha did -not, under the circumstances, operate as a 
delivery and acceptance by the vendees. It was not 
shown that the vendees themselves ever accepted the 
goods, and the court held that this fact was immaterial, 
because if they did, it was in Sarpy county, and would, 
therefore, require a prosecution there. But this was not 
because the sale was thereby rendered a sale in Sarpy 
county, because the sale was only incidental to the of- 
fense. The gist of the offense was the obtaining of the 
goods, and not only were the false pretenses made in 
Sarpy county, but the goods, if obtained at all, were 
there obtained. 

We are also cited to a number of cases in other states, 
which it is unnecessary to here review at length. Suf- 
fice it to say we do not regard any of them in point. 
Some of them are cases holding that a delivery to a car- 
rier without an actual acceptance by the vendee himself 
is insufficient to take the case out of the statute, and this 
ou the ground that no act of the vendor alone can operate 
to toll the statute. The vendee, to be charged, must act 
in one of the three ways provided; either by signing a 
memorandum, by making at the time payment or part 
payment, or by actually accepting the goods or part 
thereof. These cases, while establishing the principle 
that there was no enforceable sale until the vendees ac- 
cepted the goods in Springfield, do not establish that the 
sale was thereby made a sale at that point, thus changing 
the nature of the verbal contract. Other cases are illus- 
trated by Webber v. Howe, 36 Mich., 150. In that case 
the vendor resided and did business in Ohio. The vendee 
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resided in Michigan, where such sales were then unlaw- 
ful. The vendor himself made the contract of sale in 
Michigan. The liquors were shipped from Ohio to Michi- 
gan, defendant paying the freight. The court merely 
held that the delivery to the carrier in Ohio did not take 
the case out of the statute, and that both the contract of 
sale and the acceptance of the goods having taken place 
in Michigan, it was immaterial whether the place of sale 
was fixed by one fact or the other, as it was in either case 
Ulegal. 

We think that a recurrence to well established princi- 
ples with regard to the statute of frauds is sufficient to 
solve the questicn before us. While the statute declares 
that sales not conforming to its requirements shall be 
void, it is a truism that they are not void, but voidable. 
Such is the construction that all courts have placed upon 
the statute. Indeed, the requirements of the statute are 
in a certain sense merely requirements of certain modes 
of proof and not requirements of inherent elements in 
the contract. The title of the original statute of frauds 
(29 Car. IT. [Eng.], cap. 3) is “An act for prevention of 
frauds and perjuries,” and the preamble recites that the 
enactment is “for prevention of many fraudulent pur- 
poses which are commonly endeavored to be upheld by 
perjury and subornation of perjury.” Accordingly, it 
has always been held that the memorandum required 
need not be contemporaneous with the contract, but may 
be supplied through the means of letters and through 
documents not intended to embody a contract, although 
they be made subsequently, provided they are signed by 
the party to be charged and sufficiently disclose the terms 
of the contract. A notable instance of this is Leather- 
Cloth, Co. v. Hieronimaus, L. R., 10 Q. B. [Eng.], 140, where 
it was held that a letter constituted a sufficient memo- 
randum to validate a sale where it acknowledged in gen- 
eral terms the contract, but contained a refusal to pay 
because of the vendor’s failure to follow shipping direc- 
tions. So, also, a subsequent delivery and acceptance of 
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the goods is sufficient (Marsh v. Hyde, 3 Gray [Mass.], 331; 
Rickey v. Ten Broeck, 63 Mo., 563); and even where the 
statute does not so expressly provide, an acceptance of 
a portion of the goods answers the requirements. (@ar- 
field v. Paris, 96 U. S., 557; MeNight v. Dunlop, 1 Seld. 
[N. Y.], 587.) 

From these considerations we think it follows that 
where a contract is unenforceable at the time it was 
made, through failure to comply with the statute, and 
where a subsequent act is performed which satisfies the 
statutory requirements, this act does not constitute a new 
contract, but merely supplies a particular kind of evi- 
dence necessary to establish and give effect to the con- 
tract, already in existence, but theretofore unenforceable. 
Speaking to this point, the supreme judicial court of Mas- 
sachusetts says: “In carrying out its purpose the statute 
only affects the modes of proof as to all contracts within 
it. If a memorandum or proof of any of the alternative 
requirements peculiar to the seventeenth section be fur- 
nished, if acceptance and actual receipt of part be shown, 
then the oral contract, as proved by the other evidence, 
is established, with all the consequences which the com- 
mon law attaches to it.” (JZownsend v. Hargraves, 118 
Mass., 325.) So, too, in Lawton v. Keil, 61 Barb. [N. Y.], 
558, it is said: “Parties are at liberty to ratify the agree- 
. ment by performance; and the delivery of the property, 
or the payment of the money, under the contract, will 
operate to make valid a contract which otherwise could 
not be enforced. Such ratification is not a new contract. 
It only makes valid and confirms the parol agreement, 
which thereupon becomes an agreement valid and bind- 
ing on both parties, to be enforced and carried out ac- 
cording to the original terms.” (See, also, Buckingham v. 
Oslorne, 44 Conn., 183.) The conclusion follows that the 
acceptance of the goods in Springfield by the vendees 
did not operate as a new-contract; nor did it in any man- 
ner change the terms of that already entered into between 
the parties. It only operated to render enforceable that 
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which theretofore was nugatory, and for this purpose it 
related back to the time and place of the original trans- 
action. We are constrained to hold, therefore, that the 
sales were made at the place of business of the vendors 
in Omaha, and that they were valid. The whole claim 
should have been allowed. 


REVERSED AND REMANDED. 


GERMAN-AMERICAN FIRE INSURANCE COMPANY Vv. City 
or MINDEN, 


a) 


Frirep JunE 33,1897. No. 8962. 


1. Insurance: LicensE Tax. Chapter 38, Session Laws, 1895, authoriz- 
ing the imposition of a license tax on insurance companies for the 
purpose of maintaining volunteer fire departments, cannot be con- 
strued as in any way extending or modifying the powers of cities 
of the second class in that particular, because to so construe it 
would render the act in conflict with section 11, article 3, of the 
constitution. 

By force of chapter 14, article 1, Compiled Statutes, 
such cities have, however, independently of the act of 1895, power 
to impose an occupation tax on fire insurance companies doing 
business within the city and to apply the proceeds of that tax to 
the maintenance of volunteer fire departments. 


3. License Tax: ENFORCEMENT. The payment of such tax cannot, how- 
/ ever, be required as a condition precedent to doing business, nor 


2. 


can payment of the tax be enforced by punishing, criminally, per- 
sons who do business without first paying the tax. 


When the law imposing a tax provides a special 
means for enforcing it, the method so provided is generally ex- 
clusive, and if the only method adopted be illegal, the courts can- 
not substitute a different and legal method. 


5. Municipal Corporations: OccuPATION Tax: ORDINANCE. A city ordi- 
nance imposed an occupation tax and provided only an illegal 
method for its enforcement. Held, That the whole ordinance was 
thereby rendered inoperative. 


Error from the district court of Kearney county. 
Tricd below before BuauL, J. Reversed. 


Greene & Breckenridge, for plaintiff in error. 
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L. W. Hague and Stewart & Munger, contra, 


Irvine, C. 


The petition of the city of Minden against the German- 
American Fire Insurance Company alleged that Minden 
is a city of the second class maintaining a volunteer fire 
department, and that the defendant is a corporation en- 
gaged in the business of fire insurance in said city; that 
on the 6th of January, 1896, the mayor and council en- 
acted an ordinance requiring all fire insurance companies 
doing business in said city to pay a license tax of $3 per 
annum, due and payable on the Ist day of May of each 
and every year; that the defendant failed’ and refused to 
pay the tax. The prayer was for judgment for the sum 
of $3 and interest. Made a part of the petition was a 
copy of the ordinance, as follows: 

“An ordinance to impose a special license tax on fire in- 
surance companies doing business in the city of Min- 
den, Nebraska, for the support and maintenance of 
the volunteer fire department of said city. 

“Be it ordained by the Mayor and Council of the City of 
Minden, Nebraska: 

“Section 1. That for the use, support and mainte- 
nance and benefit of the volunteer fire department of the 
city of Minden, Nebraska, regularly organized under the 
laws of the state of Nebraska, a license tax of three dol- 
lars per annum be and the same is hereby levied upon 
each and every fire insurance company, corporation, or 
association doing business in the city of Minden, Ne- 
braska. 

“Section 2. Such license tax shall be due and payable 
on the first day of May of each and every year, and upon 
payment thereof to the city treasurer, and presentment 
of his receipt to the city clerk, a license shall be issued 
by the city clerk authorizing the insurance company pay- 
ing same to do and transact business in the city of Minden 
for one year. 
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“Section 3. It shall be unlawful for any fire insurance 
company, corporation, or association to write, or cause to 
be written, any policy of fire insurance without first pay- 
ing the license tax and procuring license as hereby pro- 
vided. 

“Section 4. It shall be unlawful for any agent or solic- 
itor for any fire insurance company, corporation, or asso- 
ciation to solicit, write, or cause to be written any policy 
of fire insurance for or in the name of any fire insurance 
company, corporation, or association unless the said fire 
insurance company, corporation, or association for which 
said insurance shall be or may be solicited, written, or 
caused to be written by such agent or solicitor, shall have 
first paid the license tax and have procured the license 
herein required. 

“Section 5. The license tax herein required shall be 
due and payable on the first day of May of each and every 
year thereafter. 

“Section 6. Any person, firm, corporation, association, 
solicitor, or agent violating any of the provisions of this 
ordinance shall be deemed guilty of misdemeanor, and 
upon conviction thereof shall pay a fine of not less than 
five dollars and not more than one hundred dollars. 

“Section 7. This erdinance shall be in force and take 
effect from and after its passage and publication as by 
law provided.” 

A general demurrer to the petition was overruled, and 
the defendant electing to stand on the demurrer, judg- 
ment was entered for the city. The defendant prosecutes 
this proceeding, assigning as error the overruling of the 
demurrer, and the question involved is the wellany of the 
ordinance. 

The city is governed by chapter 14, article 1, Compiled 
Statutes, and by subdivision 28 of section 39 of that ar- 
ticle is authorized “to procure fire engines, hooks, ladders, 
buckets, and other apparatus, and organize fire engine, 
hook and ladder, and bucket companies, and to prescribe 
rules of duty and the government thereof, with such pen- 


Vou. 51] JANUARY TERM, 1897. 873 


German-American Fire Ins. Co. v. City of Minden. 


alties as the council may deem proper, not exceeding one 
hundred dollars, and to make all necessary appropria- 
tions therefor.” By subdivision 8 of section-69- of+the———-——__ 
same article such cities are empowered “to raise revenue 
by levying and collecting a license tax on any corporation 
or business within the limits of the city or village, and 
regulate the same by ordinance; all such taxes shall be 
uniform in respect to the classes upon which they are 
imposed.” In 1895 there was passed (Session Laws, 1895, 
ch. 88) “An act authorizing the municipal authorities of 
cities of the second class and villages to enact an ordi- 
nance to impose a special license tax on insurance compa- 
nies for the support and maintenance of volunteer fire 
departments.” By this act it was provided that such 
cities and villages shall have authority by ordinance “to 
impose a license tax of not more than $5 per annum on 
each fire insurance corporation, company, or association 
doing business in such city or village, for the use, sup- 
port, and benefit of volunteer fire departments, regularly 
organized under the laws of the state of Nebraska regu- 
lating the same.” The ordinance in question was un- 
doubtedly enacted with a view to complying with the act 
of 1895. The plaintiff in error attacks the validity of 
both the act and the ordinance. The applicability of 
the act of 1895 may be briefly disposed of by the sugges- 
tion of a dilemma. The general statute, already quoted, 
in existence at the time this act was passed, conferred 
authority to impose a license tax on any occupation for 
the purpose of raising revenue. If the act of 1895 did 
not in any manner extend or modify that power, it was 
at most declaratory of the existing law, and may be dis- 
regarded. If, on the other hand, its purpose was to ex-- 
tend or modify the existing grant of power, it failed to 
comply with that portion of section 11, article 3, of the 
constitution which requires that “No law shall be 
amended unless the new act contain the section or sec- 
tions so amended, and the section or sections so amended 
shall be repealed.” It is claimed that the act can be 
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sustained as one complete in itself, but this is not true. 
It has for its manifest object merely the definition of the 
power of a certain class of municipal corporations on a 
particular subject, and that subject already covered by 
another statute. While it does not purport to be an 
amendatory act, it is clearly one in effect, and the legis- 
lature may not evade this constitutional provision merely 
by casting the act in the form of new legislation, if it be 
in fact amendatory in character. (Board of Education of 
Aurora v. Moses, 51 Neb., 288.) 

. We therefore proceed to consider the ordinance solely 
in the light of the charter provisions already quoted. It 
is conceded on all sides that in order to give efficacy to 
the ordinance it must be supported as an occupation tax, 
and not as a license. The authority of the legislature to 
empower municipal corporations to levy occupation taxes, 
and the validity of such taxes when so levied in pursu- 
ance of legislative authority, have been frequently af- 
firmed. (State v. Bennett, 19 Neb., 191; City of Columtus v. 
Hartford Ins. Co., 25 Neb., 83; State v. Green, 27 Neb., 64; 
Magneau v. City of Fremont, 30 Neb., 848; Templeton v. City 
of Tekamah, 32 Neb., 542; Western Union Telegraph Co. v. 
City of Fremont, 39 Neb., 692.) It is true that in State v. 
Wheeler, 33 Neb., 563, an act of 1889 attempting to accom- 
plish the same object as the act of 1895 was declared un- 
constitutional, and it is also true that while the opinion 
states that its validity was attacked for a number of rea- 
sons, it does not show clearly for what particular reason 
the court held it bad; but by comparing the opinion, the 
syllabus, and the briefs in the case it is quite evident that 
it was held bad because it was an attempt by the legisla- 
ture, not to empower municipal corporations to impose a 
tax for corporate purposes, but to impose by the legisla- 
ture itself a tax for corporate purposes on the inhabitants 
and property of the municipal corporation, this being 
forbidden by section 7, article 9, of the constitution. This 
case in nowise implies any restriction on the power of the 
legislature to authorize municipalities to themselves im- 
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pose such taxes, and the decisions sustaining that power 
remain unquestioned. But it is contended that if such 
tax be imposed it must be for general corporate purposes, 
and its proceeds may not be restricted to a special use. 
We cannot see any force in this objection. In Séate v. 
Bennett, supra, the general right td impose such a tax was 
sustained under an ordinance providing that its proceeds 
should be kept in a special fund and used only for certain 
specified purposes. The maintenance of a volunteer fire 
department is a public purpose, and one within the ex- 
press powers of cities of the second class, and we see no 
reason why, in providing the revenues for such a city, the 
governing body thereof may not make special provision 
for this particular expense. It is said that a tax imposed 
for a special purpose may only be sustained when that 
purpose is rendered a necessary object of government by 
reason of the property or business so specially taxed; 
and in support of that argument we are referred to cases 
sustaining taxes on saloons for the purpose of maintain- 
ing inebriate asylums and alms-houses, because saloons 
tend to create a necessity therefor; and also taxes upon 
teamsters to provide a fund to repair streets, on the 
ground that they make more than the average use of 
streets. We apprehend, however, that this basis of clas- 
sification is too narrow. It undoubtedly affords a suf- 
ficient reason for discrimination, but not the only reason: 
Indeed, a special tax on teamsters to repair streets is not 
defensible alone on the ground that it is the teamsters 
who wear out the streets, but also upon the ground that 
they receive a special and peculiar benefit from the main- 
tenance of good streets, and that they may therefore be 
justly required to pay more than the usual burden for 
this purpose. So with regard to insurance companies. 
An occupation tax has a special reason in their case. The 
corporeal property which they possess at places other 
than their main office usually consists at most of a lease- 
hold interest in a small room, a desk and chair and other 
trifling office furniture, so that a property tax is wholly 
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disproportionate to the advantages they derive from the 
maintenance of government; and if any special ground 
be necessary for the application of this tax to the main- 
tenance of a fire department, we think it also exists. It 
is true that such companies fix their rates as nearly as 
may be with reference to the hazard of the risk, and that 
it is the object of such companies to fairly consider the 
efficiency of a fire department in fixing its rates for a 
particular city. Nevertheless, such estimates are at best 
conjectural, and while each property holder is interested 
in the prevention of conflagrations, a fire insurance coin- 
pany holding a large number of risks throughout the city 
is particularly so interested, and by reducing the hazard 
of fire below the average to be expected under circum- 
stances otherwise similar, such an organization obtains 

-an advantage peculiar to itself, and specially enjoys the 
protection of efficient municipal government in this par- 
ticular. We have, therefore, no doubt of the authority 
of a city, under the charter provisions quoted, not only to 
impose a special occupation tax on insurance companies, 
but also to provide that such tax shall be applied ex- 
clusively to the maintenance of a fire department. Such 
a provision, instead of operating to the prejudice of the 
insurance company, is to its advantage, by devoting the 
proceeds of the tax to that particular municipal purpose 
in which such a company is chiefly, if not solely, inter- 
ested. 

We now reach the question of the validity of this par- 
ticular ordinance. Is it an attempt, and a valid one, to 
execute the power granted to impose an occupation tax, 
or is it in effect an attempt to impose a license? In 
Pleuler v. State, 11 Neb., 547, Judge Lakn, in an elaborate 
and learned opinion, distinguished between license Tees 
and taxes, and the court there held that in general a tax 

“must be imposed solely for the purposes of revenue, while 
‘a license is imposed in the exercise of the police power, 
and has for its object the restriction or regulation of a 
certain occupation, the income derived from the license 
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fee being only incidental to the accomplishment of the 
main object. Measured by this test alone, we think the 
ordinance might be supported as one imposing an occu- 
pation tax. It is quite evident from its terms that its 
sole object is to obtain a revenue. It contains no re- 
striction upon the granting of a license, vests no discre 
tion to grant or refuse the same, and requires that the 
license shall be issued on payment of the fee. But by a 
long and unbroken line of decisions this court has held 
that the payment of such a tax may not be enforced by re- 
quiring its payment as a condition precedent to doing 
business, or by the imposition of a criminal punishment 
for doing business without payment. (State v. Bennett, 
19 Neb., 191; State v. Wilcox, 17 Neb., 219; State v. Green, 
27 Neb., 64; Magneau v. City of Fremont, 30 Neb., 843; 
Templeton v. City of Tekamah, 32 Neb., 542.) In State v. 
Bennett, supra, it was distinctly held that payment of an 
occupation tax by saloon-keepers cannot be made a con- 
dition precedent to the issuing of a license. It dovs not 
clearly appear whether the view of the court in that case 
was that the requirement of snch a condition generally 
would transform. the tax into a license or whether the 
court merely considered that a license having been ob- 
tained under the state law no further condition could be 
imposed. In either view the case is applicable to the one 
before us, because an insurance company is required. be- 
fore doing business in the state to comply with certain 
statutory requirements. It then obtains a certificate au- 
thorizing it to do business throughout the state, and in 
the narrower view of State v. Bennett it would be unlawful 
for a municipal corporation to impose a further condition. 
In State v. Bennett, Magneau v. Fremont, and Templeton v. 
Tekamah the ordinance imposing the tax was held valid, 
notwithstanding provisions whereby it was attempted to 
constitute the transaction of the business without paying 
the tax a misdemeanor. In State v. Bennett, however, the 
ordinance expressly provided that a civil action might be 
brought to recover the tax. In the other cases the ordi- 
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nance does not appear in full, but it is found on examining 
the records of those cases that, disregarding the method 
of enforcement by criminal prosecution, another method 
of collecting the tax was provided. This court has held 


that where a law imposing a tax provides a method of enj '' 


forcement, that method is exclusive and must be strict! 


pursued. (Richards v. County Commissioners of Clay County, ' 


40 Neb., 45; Fitegerald v. Fitzgerald & Mallory Construction 
Co., 41 Neb., 374; Chapell v. Smith, 40 Neb., 579.) The 
ordinance before us does not provide for the collection of 
a tax by civil action, as was the case in State v. Bennett, 
supra, and Western Union Telegraph Co. v. City of Fremont, 
supra; nor does it provide any method of enforcement 
except by a criminal prosecution for transacting business 
without paying the tax and obtaining a license. This 
portion is invalid. It is a general principle of constitu- 
tional law that where an invalid portion of a statute is 
so interwoven with the rest that the act may not stand 
and be operative with the invalid portion stricken out, 
or where it is apparent from an inspection of the act that 
the invalid portion formed an inducement to the passage 
of the act, then the whole act fails. (frumble v. Trumble, 
87 Neb., 340.) We know no reason why the same princi- 
ple should not apply to a city ordinance, and applying it, 
it is found, by striking out the provisions of this ordin- 
ance which by repeated decisions of this court are clearly 
invalid, there is no method left of enforcing the tax, be- 
cause the reason for permitting the enforcement by civil 
action, when no other method is provided, is founded 
upon an implication that the legislative body in fail- 
ing to provide another remedy contemplated this. (Rich- 
ards v. Clay County, supra.) But where that body did 
undertake to provide an exclusive remedy, and that a 
remedy beyond its power, it must be taken as an essential 
part of the act, without which the whole ordinance be- 
comes inoperative. It follows that the ordinance was 
void and the judgment of the district court must be re- 
versed, 
REVERSED AND DISMISSED, 
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is not whether the defendant owns the property, nor whether 
his grantee has an unimpeachable title or interest therein. 
Id. 

4. Defendant may move to discharge the attachment, though he 
disposed of his interest in the attached property before it was 
seized. Id. 

6. An attaching plaintiff is estopped to assert that defendant has 
not sufficient interest to defend against the attachment. 
McCord v,. Bowen... cccccccrccccses tee Deis. aeresie oeee aiee obra 8 tb 8. 
South Park Improvement Co. v. Baer... cccccaccavescscessoece 

6. Evidence in an action for wrongful attachment held to show 
that the damages assessed by the jury are excessive. Jensen 
v. Hallam....... ei eid Gis owe OS wa eeetes aahath.eieiwtaigta’s ies. ere eG see's, 60:8 05% 


Attorney and Client. See EvIDENCE, 3. 

1. A debtor dealing with an attorney who holds for collection a 
claim against him is bound to take notice of the attorney’s 
authority. Cram v. Sickel. .......ccccsencccccesces Weide ces ele 

2. Unless authorized by his client, an attorney employed to col- 
lect a debt has no authority to accept in payment anything but 
money, nor to release one of two joint debtors in considera- 
tion of the other giving security. Id. 
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Attorneys. See New TRIAL, 9. 


Attorneys’ Fees. See Costs,1-3. INSURANCE, 2. 


Auditor of Public Accounts. See Manpamus, 5. 


Banks and Banking. See Actions, 1. Corporations, 4. DEPOSI- 


1. 


9 


TORIES. USURY. 
A receiver appointed under section 34, chapter 8, Compiled 
Statutes, takes charge of the assets of the bank in favor of 
and to assert and guard the claims of depositors and creditors 
of the bank as the paramount and superior claims against its 
assets. Harrington v. Connor........ is dorereistevers Sdcaiia ate Se eew ees 


In a suit on a note, brought by a receiver appointed under 
section 34, chapter 8, Compiled Statutes, a defense involving 
the enforcement of an agreement which was a fraud on the 
bank’s creditors and depositors when made cannot prevail, 
though the defense might have been good as against the bank. 
Id. 

Purchaser of assets under a sale by a receiver took the latter’s 
title. Id. 


. Where corporate officers borrowed money from a bank and 


deposited it therein for a trust fund for other creditors of the 
eorporation, the bank not knowing it to be such, the bank was 
held not liable, as trustee, to such creditors, though it paid the 
fund upon the check of an officer of the corporation, and the 
officer applied the money to payment of the note securing 
the loan. Wyman v. Nat. Bank of Commerce... .ccsceessevcees 


A charge that one made a false book-entry in the account of 
an individual with a bank is not sustained by proof that the 
entry was in an account with such individual designated as 
“township treasurer,” and the variance is not less fatal be- 
cause private money of the individual was included in the ac- 
count referring to him as treasurer. Williams v. Staté....... 


Bill of Exceptions. 


a 


The supreme court will not consider a bill: of exceptions 
which is not authenticated by the certificate of the clerk of 
the court below. State v. School District.....ceses.e- eiesleeae 
Hodgin v. Whitcomb..... Wiesraete BEE ee ee TC CROCTIT 


. Upon review an unauthenticated bill of exceptions may be 


disregarded. Union P. R. Co. v. TROTNE.....ceccceeceeccccees 


. A bill containing all of the record necessary to explain the ex- 


ceptions taken held sufficient. Sanford v. MOdin€,...c.ceecues 


Bills and Notes. See NEGOTIABLE INSTRUMENTS. 


Boards. 
The act of a majority is binding where all assembled, or had 


notice to be present, unless the statute requires the concurrent 
action of all. In re State Treaswrer’s Settloment......c..cceee 
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Bonds. See Conrracts, 14. ConTRipuTion. Counties, 2, 3. DE- 
POSITORIES, 1,3. Executions, 11. Rppievin, 16. Scnoors 
AND ScHOooL Districts, 9. VENDOR AND VENDEE, 2. 

1. A petition stating that the bond was made and delivered, held 
to contain a sufficient allegation as to execution of the bond. 
Hazelet v. Holt County..... 4: Sie Miaserei e's Gaara Sinaia o/b Grele Gs u's has 716, 724 

2. Covenants and promises of obligors held sufficiently pleaded 
in a petition alleging the execution and delivery of the bond 
and containing a copy thereof. Id. 

3. Petition held to sufficiently allege certain breaches of the 
promises of an official bond. Id. 


' Books. See Banks AND BANKING, 5. 
Boundaries. See SCHOOLS AND ScHooL Districts, 8 
Bridges. See RarLRoap CoMPANIES, 1. 
Briefs. See REviEw, 18. 
Building Contracts. See Assicnmenr. ConrTraActs, 12-14, 


Burden of Proof. See CorPoRATIONS, 3. FRAUDULENT CONVEY- 
ANCES, 1. NEGOTIABLE INSTRUMENTS, 1, 2. 


Burglary. See HoMICIDE, 2, 


Carriers. 
Limitation of Liability. 

1. A limitation of the liability of a carrier contained in a for- 
eign shipping contract will not be enforced in Nebraska 
though valid in the state where it was made, when the limita- 
tion is contrary to public policy. Chicago, B. d Q. R. Co. v. 
GOPdANe? & ves dc eetielies es heck tee eee Sgealee Slelecy-atere scsi siogareteares 40 


Notice of Claim for Injury. 
2. Failure of a shipper, whose stock was injured, to present to 
the carrier a written claim required by the contract of ship- 
ment, held not to preclude a recovery for damages. /d...... 74 


Ejection of Passenger. Damages. 

3. A passenger: wrongfully ejected from a train while holding a 
ticket may sue for breach of the contract or for the tort. 
Chicago, B. & Q. R. C0. V. Spr. ccc c ccc cece een cence eee eeees 168 

4, Petition held to state a cause of action against a carrier for 

. wrongfully ejecting a passenger from a train. Id. 

5. Evidence held sufficient to sustain a finding that plaintiffs, 
through negligence of a carrier, were passengers on a train 
which did not stop at the station to which they purchased 
tickets. Id. 

6. Measure of damages for breach of contract in a suit by a pas- 
senger who was wrongfully ejected from a train when holding 
a ticket. I[d..... Bese eee eae Sreve-w Giro Sterbiarates arava Sidra woe wns Ge Siw ae eoee 167 

7. One who became, through negligence of a carrier, a passenger 
on a train from which he was wrongfully ejected because the 
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Carriers—concluded. 


10. 


11. 


train did not stop at the station to which he purchased his 
ticket, may recover from the carrier all damages which re- 
sult or flow directly from the negligence. Id..........-.+5+5 168 


. Where a passenger is wrongfully ejected from a train, his 


measure of damages in an action in tort will be compensation 
for all injuries which are directly caused by, or flow from, the 
wrongful act. Id. 


. Injuries incident to a trip across a prairie held not elements 


of damage in a suit against a carrier for wrongfully ejecting 
plaintiff from atrain. Id........, 00000. emieteeG bien'eee's weentes LOD 
Eecessicve Freight Charges. 
A shipper who was required to pay the usual freight rate 
after relying upon a lower rate quoted to him by the carrier 
through its mistake, may recover from it the am-unt paid by 
him in excess of the rate quoted. Missouri P. R. Co. v. Cro- 
well Lwmber & Grain Co....... Sisto hos eee sewleseeeaeee ee esed LIS 
Foreign Cars. 
It is the duty of a railroad company to receive and transport 
cars of other companies, where the cars are not defective or 
unreasonably dangerous. Chicago, B. é Q. R. Co. v. Curtis... 442 


Challenge. See Jury, 6. 


Change of Venue. See VENUE. 
Chattel Mortgages. See FRAUDULENT CONVEYANCES, 56. RE- 


1, 


PLEVIN, 6. 
A chattel mortgage delivered by mortgagor unconditionally 
to an unauthorized third person, by whom ft was filed for 
record, and subsequently accepted by mortgagee, takes effect, 
as between the parties, from time of the first delivery, but not 
as‘to persons who have acquired a title to, an interest in, or a 
lien upon, the property, before mortgagee’s acceptance, 
Rogers v. Heads Tron Foundry... . ccc cece cece ec cence aiedasears 39 


. Under section 14, chapter 32, Compiled Statutes, the security 


of a mortgagee of chattels can be made a valid lien as to the 
other creditors of mortgagor only by depositing the mort- 
gage, or a copy thereof, in the office of the county clerk of the 


. proper county, or by mortgagee taking and retaining posses- 


sion of the chattels, Meyer v. Miller....... sad veae-e veles ews B20 


Circumstantial Evidence. See Homicrpg, 11. 


Clerk 


of District Court. See County CLERK, 2. REVIEW, 77. 


Collateral Attack. See JUDGMENTS, 4. 
Comity. See Carriers, 1. 


Commerce. See Carrizrs, 10. 
Compromise and Settlement. See Res JuproaTa, 12. 


1. 


The settlement of a doubtful or disputed claim is generally 
a sufficient consideration for a compromise, but, in order to 
have such effect, it is essential that there be in fact a dispute 


884. 
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Compromise and Settlement—concluded. 


or doubt of the rights of the parties. Home Fire Ins. Co. v. 
SUOUNU cian oo 1 ia a wow Ba eens Sts OREO BERG Chae ubees x 


. An arbitrary refusal to pay, based on the mere pretense of 


the debtor, made for the obvicus purpose of exacting terms 
which are inequitable and oppressive, is not such a dispute 
as will of itself support a compromise resulting in a reduc- 
tion of the amount of his indebtedness. Jd. 


Conditional Sales. See Sars, 5, 6. 


Confessions. See EVIDENCE, 2. 


Conflict of Laws. See Carriers, 1. 


Consideration. See HUSBAND AND WIFE, 5. NEGOTIABLE INSTRU- 


MENTS, 2. 


Constitutional Law. See STATUTES. 


1, 


Titles to Bills. 
Section 11, article 3, of the constitution relating to titles to 
bills should be so construed as to admit of the insertion, in an 
act, of all provisions which, though not specifically expressed 
in the title, are comprehended within the objects and pur- 
poses of the act as expressed in the title. A/ffholder v. State.. 
Crimes. 


. The defining of crimes and the prescribing of punishment 


therefor is a legislative function. Davis v, Stite..........6. 
Equity Jurisdiction. 


. The general equity jurisdiction of the district courts cannot 


bé taken away or impaired by the legislature. Chicago, B. & 
Q. BR. Co. V. Cass COUnty. .ccccccceecccececsccccvetstesvcceee 
Penalties. 


. That part of section 2, article 1, chapter 72, Compiled Stat- 


utes, allowing a recovery for double the value of live stock 
injured on an unfenced railroad track is unconstitutional. 
Grand Island & W. C. R. Co. v. SwindDank.....cceccccreceeees 


Amendments. 


. A proposition to amend the constitution can only be sub- 


mitted at a general election at which there are elected sena- 
tors and representatives. J'ceumseh Nat. Bank v. Saunders... 


. To effect the adoption of an amendment to the constitution 


it must receive more than one-half the highest number of 
votes cast at the general election, whether such highest num- 
ber be for the filling of an office or for the adoption of a 
proposition. Id. 


Construction. See PLEADING, 8. STATUTES, 8-13. 


Contracts. See ASSIGNMENTS. BANKS AND BANKING, 2. CARRIERS, 


1 


1. Damaces, 5,6. ESTOPPEL, 1. GUARANTY. INTOXICAT- 
ina Liquors, 5. PLEeaptnc, 1. STATUTE OF FRAUDS. 
Water Supply. 
In a suit for damages sustained by a city through failure of a 
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Contracts—continued. 


11, 


contractor to furnish a stipulated quantity of water in a 
given time, an instruction directing the jury, if they found for 
plaintiff, to return a verdict for the sum of such payments 
as had been made to the contractor for supplying materials 
and machinery upon estimates as the work progressed, held 
erroneous, there being recognized in the contract no such 
contingency as the return of such payments. Godfrey v. City 
Of BOQUi ACC. oc 'cre Be. 6 oie si Ws O8 a.e 6 SOR. Oe, BE G.8 TOTNre eonenevcesce 21a 


Construction. 


. As a general rule, the construction of a contract is a question 


of law, and it is the duty of the court to determine and an- 
nounce its meaning. Meyer v. SRAMP......ceceessecsecncece 425 


. Where a contract must be construed in part from proof of ex- 


trinsic facts, the construction may become a matter for the 
jury. Id. 
Contract held to be one which it was the province of the court 
to construe. Id. 

Title to Crops. 


. Contract set out in opinion construed to place in the owner 


of land the title and ownership of crops which, by virtue of 
the contract, the other party acquired the right to plant and 
cultivate. Sanford v. Modine. ..cccsccccsevcccccvecccessscass 128 


Release of Damages. 


. The agreement of an employe of a railroad company, upon 


becoming a member of the relief department, that acceptance 
of relief fund should release the company from liability for 
damages in case of injury, is not against public policy or 
without consideration. Chicago, B. € Q. R. Co. v. Curtis..... 442 
Negligence. 
Where one of two innocent persons must suffer it should be 
that one who misled the other into the contract. Missouri 
P. R. Oo. v. Crowell Lumber & Grain C0... .cccccaccccccsscees 293 


Third Persons. 


. Where one makes a promise to another for the benefit of a 


third person, the latter may maintain an action upon the 
promise though the consideration did not move directly to 
Him. Meyer v. SNAMP....ccccrccavccccverccccesccccsscasees 424 


Quantum Meruit. 


. In a suit on a quantun meruit for services performed, the 


reasonable value of the services furnishes the measure of re- 
covery, Hibbard v. Wilson. .ccccccccscevaccccreteee ese tnces 436 
In an action on a quantum meruit for services, it was fce’d that 

the only competent evidence of the reasonable value of the 
services performed was the contract price. Id. 

Under a quantum meruit count for services rendered, under a 
contract, the contract is admissible to prove the value of the 
services. Id, 
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Contracts—concluded. 
Building Contracts. Subcontractors. 

12. Contract permitting the owner of buildings to retain,—for 
the purpose of insuring payment to subcontractors and of 
insuring completion of the buildings,—15 per cent of the 
amounts due the contractor, held not to render the owner 
primarily liable to a subcontractor for sums thus retained, 
nor to constitute the owner a trustee. School District of Bca- 
trice UV. TROMGS.......cc cece cece Sel aan eee ecge taste atecaoey 

13. Where there is no privity of contract between the employer 
of a contractor and a subcontractor, the latter cannot, as a 
matter of right, demand of such employer payment for labor 
and, upon refusal, maintain suit against him for the claim. 
Id. 

14. Where bondsmen undertook to complete a building contract 
after it had been abandoned by the principal contractor, an 


740 


additional contract entered into by a subcontractor, the — 


bondsmen, and the owner, was held binding on all the 
parties. Id, 


Contribution. 

Petition in a suit for contribution between sureties on the bond 
of a county treasurer held not to state a cause of action. Ful- 
lerton V. Dilworth. .cccccccvcccccvccccccensessescvvccensecers 
Fullerton 0. BAY... cscccccccccccvccccccscccccscsccccssvecceee 


Contributory Negligence. See NEGLIGENCE, 4, 
Conversion. See TROVER AND CONVERSION, 
Conveyances. See CHATTEL MoRTGAGES. 


Corporations. See BANKs AND BANKING, 

1. Property conveyed to a corporation is not necessarily the 
individual property of one who became the owner of a ma- 
Jority of all the shares of stock. Harrington v. Connor..... 7 

2. The fact that offe becomes the owner of a majority of all the 
shares of stock does not work a dissolution of the corpora- 
tion. Id. 

3. Where plaintiff sues a corporation and its corporate existence 
is specifically denied by defendants the burden of proving 
it is on plaintiff. Davis v. Nebraska Nat. Bank.........000.. 

4. In a suit to recover the amount of an assessment where the 
evidence was insufficient to charge the original holder of the 
stock on the theory urged against him in the district court, 
he should not be held liable on a different theory in the su- 
preme court. Morrill v, Crawford. ..cccccccccccccccccsccece 


Costs. See Covenants, 3. GUARANTY, 2. INSURANCE, 2. RE- 
VIEW, 19, 20, 42. 

1. In order that plaintiff in a suit against an insurance com- 

pany may recover an attorney’s fee as part of the costs, it 

must appear that the judgment was based on a policy; that 
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Costs—concluded. 


the risk was on realty under a contract of indemnity against 
loss by fire, tornado, or lightning; and that the loss occurred 
without criminal fault on part of insured or his assigns. 
Eddy v. German Ins. Co....... ote Meee Sle hereelaveie e's ors stabaree 


. Upon receiving a mandate for enforcement of a judgment 


against an insurance company for a loss, the district court 
has no authority to allow the insured, as costs, an attorney’s 
fee for services rendered in the supreme court. Id. 


. The valued policy act (Compiled Statutes, chapter 43, sections 


43-45) does not confer upon the supreme court, in reviewing 
a judgment against an insurance company for a loss, au- 
thority to tax against the insurer, as costs, fees of insured’s 
counsel in the appellate court. Id. 


. Refusal to require a non-resident plaintiff to give security 


for costs ig not reversible error where, on final hearing, the 
costs are properly taxed to defendant. Hard v. Hard..... , 


. Section 18 of the Code allowing a defendant who files a dis- 


claimer to recover costs, unless the court decides otherwise, 
is declaratory merely of the rule in equity. Fowler v. Brown.. 


Counter-Claim. See Srev-Orr AnD CoUNTER-CLAM. 


Counties. See AcTions, 1. County CLERK. CoUNTY TREASURERS. 


DRAINAGE. EMINENT DOMAIN, 2. MANDAMUS, 3. WITNESSES, 
10, 11. 


. Counties and county boards can exercise only such powers as 


are expressly conferred by statute, and such a grant of pow- 
ers must be strictly construed. Morton v. Carlin............ 


. An order of county commissioners in attempting to estabiish 


a precinct held void as having been made without authority or 
jurisdiction. Id. 


. Where an order of county commissioners in attempting to 


establish a precinct was void, bonds voted by the precinct 
to aid in constructing a railroad were also void. Id. 


. In a suit for a proper proportion of the value of reaity re- 


tained by a county after another county had been erected 
from territory of the former, it is no defense to show that 
such realty was originally conveyed with conditions, where 
it was subsequently dedicated as county property, and as 
such accepted by the county and improved. Brown County 
©. ROCK County. .ccccccccccascccccccorccsscccsvenessessucece 


. A county board in examining a county clerk’s report of fees 


and in adjusting the account between the county clerk and 
the county, acts ministerially. Hazelet v. Holt County..... os 


Where, through fraud or mistake, a county clerk is allowed 
to retain fees in excess of his salary, the adjustment of the 
account between him and the county is no defense to an ac- 
tion by it to recover the excess, Id. 


County Board. See CouNnTIEs, 
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County Clerks. 


1. 


wo 
: 


A county clerk must keep a fee book and enter therein, with 
the information required by statute, every item of fees re- 
ceived or earned by him. Hazelet v. Holt County..........2. 


, A county clerk must make, to the county board, a correct re- 


port of the fees received or earned by him, and pay without 
demand into the county treasury any fees received in excess 
of his salary. Id. 

It is the duty of a county clerk to enter in the fee book a 
full statement of the amounts paid him for his services as 
clerk of the county board and for making tax lists during his 
incumbency. State v. Hussell..... is edile tele # skondich eae Perle ee ee 
Russell: SECs se voc esis Sewie ew ise s 6 etek ace aden so ddees ta vee 6 cee 


County Court. See Counts, 6-9. 
A county judge in ordering an administrator to pay money into 


court, and in receiving the money when paid, acts officially 
and is Nable therefor upon his official bond. Wheeler v. Bar- 


County Superintendent. See ScHooxs anpd ScHoor Districts, 3, 4. 


County Treasurers. See TAXATION. 


1. 


Chapter 44, Session Laws of 1887, limited the compensation of 
a county treasurer of a county of 25,000 inhabitants or less 
to $2,000 per annum for all services rendered by him by virtue 
of his office. Bedavell v. Custer County. .ccicccccsscccscssece 


. The statutes in force in 1888 and 1889 made it the duty of a 


county treasurer of a county of 25,000 inhabitants or less to 
collect and remit to the state treasurer state funds arising 
from the leasing and sale of the educational lands of the state 
situate in such county, Id. 


. By chapter 80, Session Laws of 1887, allowing a county treas- 


urer one per cent on educational land funds collected and 
remitted by him to the state treasurer, the legislature in- 
tended the state to reimburse the county for the services of 
its treasurer in the collection and remittance of such funds. 
Id. 


. The fees paid by a state to a county treasurer of a county of 


25,000 inhabitants or less for collecting and remitting the 
educational land funds should be added to all other fees re- 
ceived by him as treasurer, and if the aggregate exceeds 
$2,000 per annum, the excess should be turned into the county 
treasury. Id. 


Courts. 


1, 


2. 


Jurisdiction. 
A judge of the district court has no jurisdiction at chambers 
to hear and decide a motion to vacate a judgment, where the 
motion is made after the term at which the judgment was 
rendered. Fisk v. TROD. ..ccccvecvcceccesecees Scévere aie oN eases 


Where a statute confers on a court jurisdiction to hear mat- 


716 
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Courts— concluded. 


10. 


11. 


ters, as a rule they cannot be heard before a judge at cham- 
bers or in vacation. Id..... sidhacatereraye aks : 


. The general equity jurisdiction of the district courts cannot 


be taken away or impaired by the legislature. Chicago, B. & 
Q. BR. Co. v. Cass County... ccecceccecevees a eialite oes es ie aie 


. The district courts may enjoin the collection of void taxes. 


Id. 


. The district court has jurisdiction to vacate or set aside a 


supersedeas bond approved by the clerk of such court, where 
the surety on the bond is insufficient, and no transcript of 
the record has been lodged in the appellate court for the pur- 
pose of appeal or error proceedings, Bates v. Stanley....... 
Where, in a replevin action brought in the county court, the 
appraised value of the property, as well as its actual value 
found by the court, is less than $1,000, and the plaintiff ap- 
peals from the judgment entered against him, the district 
court may give judgment for the defendant for an amount 
in excess of the jurisdiction of the county court, if warranted 
by the facts. Id. 


. The appraised value of the property, and not its actual value 


proved on the trial, is made the criterion for determining 
whether a county court has jurisdiction to hear and deter- 
mine an action of replevin; and where jurisdiction has at- 
tached, it continues to judgment, except such court cannot 
render a judgment for a larger sum than $1,000, exclusive of 


COSLS sD Se ore a diate 6's, cre iain: lore whe, eaio eieioatalaiarsysiactio°s 4 ewi eves eieals Geant 


. A defendant who prevails in replevin before the county court 


may, where the property has been delivered to the plaintiff 
under the writ, recover the value thereof or the value of his 
right of possession, not exceeding $1,000. Jd......... ‘eves 
Where, in an action of replevin, the property has been deliv- 
ered to the plaintiff, the county court on finding for the de- 
fendant may render judgment for the value of the property, 
although it exceed $1,000. Id. 
Judicial Notice. 
A court takes notice of its own records, including the sig- 
natures of its officers and the dates of proceedings. Fenton v. 
American Jewelry CO... cceenecccenes itece ese eae Dee aca arelererne 
Prejudice. 

Evidence held not to show that the trial judge was biased or 
prejudiced against plaintiff or his counsel. Oliver v. Lans- 


Covenants. 


1. 


2. 


Covenants of warranty not broken when made pass with the 
title, unaffected by the fact that the conveyances are by quit- 


370 


253 


252 


253 


. 395 


- 818 


claim deed. Walton v. Campbell.......... arenetsnne areiasie due hal ese - 188 


Oral notice to warrantor of the pendency of a suit hostile to 


890 
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Covenants—concluded. 


the title warranted held sufficient to conclude him as to the 
adjudication in the case. Id. 


. Under the evidence in an action for breach of covenant of 


warranty, held that plaintiff was not entitled to recover in- 
terest on costs and attorney’s fees incurred in defending a 
suit hostile to the title involved in his warranty deed. Id. 


. Where a cause has been tried on the theory that an averment 


of eviction under title paramount has been sufficiently estab- 


‘ lished by proof of a yielding to such asserted title by pur- 


chase of the adversary interest, the supreme court, while it 
may accept that theory, will not extend its operation so as to 
countenance an assumption that the yielding was earlier 
than the date of the quitclaim deed obtained by purchase of 
the paramount title. Id. 


Creditors’ Bill. See Huspanp ann WIFE, 4. 


Criminal Law. See Banks AND Banxina. Insrevuctions, 2-17. 


1, 


2. 


Jury, 2-4. Tria, 1-4. WITNESSES, 2-9, 
The defining of crimes and the prescribing of punishment 
therefor is a legislative function. Davis v. State......ss00e. 
Abatement. Jury Trial. 
A denial of a jury trial upon an issue of fact tendered by a 
plea in abatement held not reversible error, where the record 
fails to disclose that the prisoner was prejudiced. Bolin »v. 
BEE 56 Sick Mae R aR Meee ale He 4 Riehre HS bean be eis Baie we Cele ee % 


Alidt. 


. It is error to instruct that the burden of proof is upon the 


accused to establish an alibi by a preponderance of the evi- 
dence. Beck v. State .... ccc cece cece ccnccccerscvrncvecesece 


. Proof of an alibi will entitle accused to an acquittal when- 


ever the evidence is sufficient to create in the minds of the 
jurors a reasonable doubt of his presence at the commission 
of the offense. Henry v. State... .ccccvccccceccecresesescece 


. It ig not essential that the proof of an alibi should include 


the entire period during which the offense might possibly 
have been committed. Id. 


Assumption of Facts. 


. It is not error for the trial court to assume the existence of 


facts asserted by the accused on the trial, or treated by him 
as proved. Morgan v. State....ccecsecvecescees iavalerate eis 86-4 ane 


Circumstantial Evidence. 


. Jurors are judges of the probative force of evidence. Henry 


©. StAtE .acccvccccerens Wii 0 4S wish Lei clinve ere 6:5 Go Sib leie'e 9 eins Bie elese:S:d1e7606i6 . 


. It ig the province of the jury to determine the circumstances 


surrounding an alleged crime; and if, assuming as proved 
the facts which the evidence tends to establish, they can be 
accounted for upon no rational theory which does not in- 
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Criminal Law—continued. 


10. 


11. 


12. 


13. 


14, 


15. 


16. 


17. 


18. 


clude the guilt of the accused, the proof cannot, as a matter 
of law, be said to have failed. Morgan v. State.............. 672 


. The test to determine the sufficiency of circumstantial evi- 


dence is whether the facts and circumstances tending to con- 
nect accused with the crime are of such conclusive nature as 

to exclude, to a moral certainty, every rational hypothesis 
except that of his. guilt. Jd. 

The state may introduce evidence of any number of facts 
and circumstances tending to connect accused with the crime, 
and if the facts proved are sufficient to establish his guilt be- 
yond a reasonable doubt, he is not entitled to an acquittal 
because of a failure of proof with respect to one or more of 
the facts relied upon for a conviction. Id......06.-e.e002.0 673 


Confession. 
The confession of accused that he committed the crime is 
not alone sufficient evidence to sustain a conviction. Davis 
Di SEGEC odie Bia lesic's ohare ob cian 4 kie sisins Sines a/e'e 4 oi nsaraln al sia’ Siaisisie a sels eee 2000) 


Delay of Trial. Discharge. 
Accused held not entitled to a discharge because not 
brought to trial before the end of the second or third term 
of court, where it was shown that the indictment was filed 
at the September term,.1894; that he was put on trial at the 
February term, 1895; that the jury was discharged after 
failing to agree; that there was a May term, 1895; and that 
he was tried and convicted at the Sertember term, 1895. Id.. 301 


Exclusion of Evidence. 
Exclusion of evidence of a fact proved and undisputed held 
not prejudicial error. Kelly v. State...........06- i ataseta teat ce 572 
The district court may place a reasonable limit upon the 
time for the production of evidence. Morgan v. State........ 674 


Former Jeopardy. 2 
A plea of former jeopardy should set out the record. Davis 
De SUNG io o8i 6 aisle Ga a eles ae Rw ee. ohn ceteele sits vahaee Sra lecareie cele i orsoaeeis 304 
Where a plea of former jeopardy neither signed nor sworn 
to by accused was filed after entry of plea of not guilty 
which he permitted to remain upon record, the plea of former 
jeopardy is invalid, the state is not obliged to demur or reply 
thereto, and the court may strike it from the files. Jd. 

Insanity of Juror. 
Prisoner held not entitled to a discharge on ground of 
former jeopardy upon a record showing that after a trial be- 
gan a member of the jury became sick; that the juror was 
examined by a commission and found to be insane; and that 
the jury was discharged. I[d.......secsccscceerecscseeneees SOB 

Issues. 

There can never properly be more than one issue before the 
court in a criminal case at one time. I[d......ccceeesenveees 304 
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Criminal Law—concluded. 
Order of Proof. 
19. The action of the trial court in respect to the order of intro- 
ducing proof is not ground for reversal of a judgment in ab- 
sence of an abuse of discretion. Id. 


Plea in Bar. 
An invalid plea in bar was treated as a motion to discharge 
ACCUSCHS TGs eidcsoie G5 Fs 6 ie Se 5 ace Si wiaeinve Blois Feo ei sidte els ae Sleeving 
In @ proper case accused may be permitted to withdraw his 
plea of not guilty and to file a pleain bar. Id.............. 
22. So long as the plea of not guilty remains on the record, a 
plea in bar is improper, and may be disregarded. Id. 


Presence of Accused. 

23. One convicted of a felony who was represented by counsel, 
cannot, as a matter of right, insist on being present in court 
when his motion for a new trial is filed, argued, or decided. 
LD sisi go b0 eee ee RSE o Rees 6G abate Seraiaels 6 Hal eine aed a's brine b oarea eee a 

24. The presence of accused at the trial, being once shown by 
the record, will be presumed to have continued to the end. 
Bollte 0s StHhC 6 6:65 isis ie oS bee sees eebisiee cbs ote es6 a aeee ee Siatdee 


20 


21 


Presumption of Intocence. 

25. One accused of a crime is presumed to be innocent, and the 
presumption begins with the accusation and continues until 
the state has established his guilt beyond a reasonable doubt. 
Davis v. State... ccccccccccccccccccccccccccceseccsessscccece 


Reasonable Doubt. 
26. The jury cannot return a verdict of guilty while a juror en- 
tertains a reasonable doubt as to defendant’s guilt, but 
they are not obliged to acquit accused because of such doubt. 


Crops. See Conrracts, 5. 
Cross-Examination. See WiTNESSES, 1-6. 


Custom and Usage. 
A custom or usage repugnant to the commands of a statute 
cannot prevail. Bolin v. State... .cccee cece cere etescerceee 


Damages. See CARRIERS. ConstiTuTIONAL Law, 4. Conrracts, 
1. Emivent Domain. INToxIcaTrne Liquors, 1, 2. NEw 
Triax, 6. PLEapine, ll. Res Jupicata, 11. 

1. In an action ex delicto, where expenses incurred by reason of 
the tort are recoverable, it is not essential that the plaintiff 
should have actually paid the money, it being sufficient if he 
has incurred a legal obligation todo so. Minneapolis Thresh- 
ing-Machine Co. v. Regier.......... enka So bia ewe aldreibrevele sererSbievew 

2. The agreement of an employe of a railroad company that 
acceptance of funds from the relief department shall release 
the company from liability in case of injury, is not a waiver 
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Damages—concluded. 
of his right to sue for damages where he does not accept 
benefits. .Chicago, B. & Q. R. Co. v. Curtis... ccc cee eee wees 
3. Damages assessed by the jury in an action for wrongful at- 
tachment held excessive, Jensen v. Hallam........ceeeeeeeee 


4, In a suit against a county by one whose land was taken for 
a highway, judgment for plaintiff for $65 held sustained by 
the evidence. Lane v. Harlan County. ...cccceccecccecseces , 

5. Evidence held not to sustain a judgment for substantial dam- 
ages in an action for breach of contract between employer 
and employe. Jewett v. Wilmot.....ccccececccccceccceccees 


The measure of damages upon refusal of an employer to per- 
mit his employe to proceed under a contract for specific work 
at an agreed price, is the difference, if any, in favor of the 
latter between the stipulated price and the cost of completing 
the work as per contract. Id. 


> 


Death by Wrongful Act. See ExEcuToRS AND ADMINISTRATORS, 
1, MastEeR AND SERVANT, 1. : 


Deceit. See Saves, 7-10. 
Dedication. See CouNTIES, 4, 
Deeds. See CovENANTS, 
Default. See JUDGMENTS, 2. 


Depositories. 

1. To constitute a bank a state depository it must give bond for 
the safe-keeping and payment of deposits and accretions, 
conditioned as required by law, and approved by the gov- 
ernor, secretary of state, and attorney general, or any two of 
them where all were present and conferred upon the subject. 
In re State Treasurer’s Settlement... ...cccccccccccccncaveace 

2. A deposit of public moneys by a state treasurer in a legally 
constituted depository in compliance with the provisions of 

the depository law, is in substance and legal effect a loan, 

Id. : 

8. Excessive deposit of a state treasurer will not release the 
principal in the depository bond or the sureties from their 
obligation to repay deposits to the amount of 50 per cent of 
the bond and accretions. , Id. 

4, A state treasurer is not required to withdraw public funds 
lawfully remaining in a state depository and physically de- 
liver them to his successor in office. Id. 


Deposits. See BANKS AND Banking, 4. 
Deputies. See ExEcurTions, 4. 
Description. See Executions, 8. TAxaTion, 6. 


Diminution of Record. See REVIEw, 81. 
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Directing Verdict. See TRIAL, 7. 
Disclaimer. See APPEARANCE. Costs, 5. 


Dismissal. See Res Jupicats,10. REVIEW, 6-8, 23, 27, 58. 

1. A trial court has no authority to enter an involuntary non- 
suit and dismissal, but may instruct the jury to return a ver- 
dict for defendant where plaintiff fails to establish his cause 
of action. Thompson v. Missouri P. R. Co........ o Saves sieges 

2. Where the evidence justifies the court in directing a verdict 
for defendant, the entry of a nonsuit is error without preju- 
dice to plaintiff. Jd. 


Distribution. See EXECUTORS AND ADMINISTRATORS, 6, 
District Courts. See Courts. 


Divorce. 
1. Petition held to state a cause of action for vacating a decree 
of divorce on account of fraud. Hard v. Hard.........6..05. 
2. A district court has jurisdiction to hear and determine an 
application for the modification of a decree for permanent 
alimony. State V. CoOk...cccecccsccccccccccccvccesensscvecs 


Drafts. See Payment, 1, 2. 


Drainage. See Mandamus, 3. 

In a proceeding to establish a ditch under article 1, chapter 89, 
Compiled Statutes, one of the jurisdictional facts which the 
county board is required to find and enter upon the journal is 
whether the line described in the petition is the best route. 
State v. Colfac Corinty...cccccccscecees Bia els ietel S's: 0 9e/e.00e ere ieee o's 


Election of Remedies. See REVIEW, 24-27. 
Elections. See ConsTiTuTIONAL Law, 5, 6. 


Embezzlement. 

1, The disbursement of public funds by a city treasurer, except 
upon @ warrant drawn by proper authority, constitutes em- 
bezzlement. Bolln v. State. .ccccccsescccccccccere sate steisead ‘ 

2, Under an information against a public officer charging em- 
bezzlement on a certain date, evidence of a continuous series 
of conversions at different times and in different amounts be- 
fore that date will support a verdict finding the aggregate 
sum as the amount of a single embezzlement. Id. 

3. Under section 124, Criminal Code, the failure of any public 
officer to account to, or make settlement with, the proper au- 
thority within reasonable time after notice to do so, as well 
as the refusal of such officer to promptly pay over to his suc- 
cessor any public moneys or securities on the legal require- 
ment of any authorized officer,-is made prima facie evidence 
of embezzlement. Id. 

4, Instructions omitting to state that a reasonable time must 
elapse, after notice to a city treasurer to make accounting 


527 


412 


822 


28 


582 


INDEX. 


Embezzlement—concluded. 
and settlement, before the law, from his failure to do so, will 
raise a presumption of embezzlement, held not prejudicial to 
accused. Id. 
5. Evidence held sufficient to warrant defendant’s conviction for 
embezzlement of public moneys. Id, 


Eminent Domain. See DraInaGE, 

1. Where private property is to be taken for public use proper 
steps must be taken to ascertain the damages and provide 
for payment. Propst v. Cass County........ccec eee Sere yes 

2. An inebriate husband who conveyed realty to his wife to be 
preserved for the benefit of the family cannot waive her right 
to recover damages for a portion of the land subsequently 
taken by a county for a highway. Id. 


Employe. See MASTER AND SERVANT. 


Equity. See MARSHALING ASSETS. MORTGAGES, 14. REVIEW, 66. 
TRUSTS. 
When a court of equity has acquired jurisdiciion over a cause 
for any purpose, it may retain it for all purposes, J’owler v. 
BLOW: iia aha gi ore 6 620 DOR 6i se wie essa oes ere ere eT ere Ce 


‘Error. See REVIEW. 


Estoppel. See Res JunpicaTa. REVIEW, 66. 

1. Negligence of a party in signing an instrument does not estop 
him in a suit between the original parties or their privies, 
where the party seeking enf.rcement prac.iced f.aud in order 
to procure the signature. Woodbridge v. DeWitt............. 

2. The fact that attached prop2r:y does not belong to defendant 
does not estop him from moving to discharge the attachment. 
McCord 0. BOWen..sccececccccccccccactcesacroeessecsseree sas 

8. An attaching plaintiff is estopped to assert that defendant 
has not sufficient interest to defend against the attachment. 
Id. 

South Park Improvement Co. v. Baker.......+.. ENR wie aewats 

4. A railroad company held not estopped from maintaining a 
suit to enjoin a school tax levied on a bridge not within the 
school district, though the company listed the bridge with 
the district for taxation and paid taxes thereon in previous 
years. Chicago, B. & Q. R. Co. v. Cass County. oc... cece ene 

5. An employe of a railroad company who accepts from the re- 
lief department benefits for an injury, under an agreement 
of membership releasing the company from liability in case 
of such acceptance, is estopped from suing for damages. 
Chicago, B. & Q. R. Co. v. Curtis... ccc cece ence cece cee eeeneees 

6. To estop a principal because of the ratification of his agent’s 
unauthorized acts, it must be shown that the approval was 
made with knowledge of what the agent did and promised. 
Cram v. Sickel. ...ccccccvccecsccsacceeeeecceessseereeeeeeern 
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Evidence. See BANKS AND Banxine, 5, Carrizns, 9. Contracts, 


1. 


ll. Criumat Law, 6-11. Emprzzpement, 3, 4. Ex- 
ECUTORS AND ADMINISTRATORS, 5. Homicipe. HusBanp 
AND WIFE, 7. INSTRUCTIONS, 18. InTOxICATING Liquors, 
1,2. Jory, 1. MorteaceEs, 12. Princrpau AND AGENT, 2. 
REPLEVIN, 10. Res Jupicats, 1, 5, 6. REVIEW, 28-38. 
ScHooLs AND ScHOOL Districts, 7, 8. Usury, 2. 
Plaintiff in a suit to recover the proceeds of property stolen 
by defendant is only required to establish the allegations of 
the petition by a preponderance of the evidence. Nebraska 
Nat. Bank v. Johnson..... aes einieace aes so: Sie eiee e's Se eeieeee eee 


Confessions. 


. Confessions freely and voluntarily made by one charged 


with a crime are competent evidence to be considered by the 
Jury in connection with other evidence in determining 
whether accused did in fact commit the crime. Davis v. 
BEG ee eases sa aiaitis obi weceierees ee Seo ielg Vine we neiae see 


Confidential Communications. 


. Without the consent of the client, an attorney is prohibited 


from disclosing any confidential communication properly 

intrusted to him in his professional capacity. Sloan v. 
Crimes. 

In a prosecution for rape, evidence set out in opinion held 

to be irrelevant and prejudicial. Myers v. State............. 


. Evidence of certain collateral facts held inadmissible to sup- 


port the charge of robbery. Williams v. Stute......cseereee 
Experiments. 


. On trial of one charged with causing the derailment of a 


train and the death of a passenger by unscrewing nuts from 
fish-plate bolts with a monkey-wrench introduced in evi- 


. dence, testimony of a witness on behalf of the state that 


with the monkey-wrench he unscrewed nuts from fish-plate 
bolts on a portion of the railway similar to that where the 
wreck occurred, was held admissible in rebuttal of evidence 
of an expert that it was impossible for a man with the 
monkey-wrench to unscrew the nuts on the fish-plate bolts, 
Davis v1. Stale. rerccccrcavaccccscvvecccers diner sera ewe ecece-es8S 


Harnless Error. 


. Exclusion of evidence of a fact proved and undisputed held 


not prejudicial error. Kelly v. State... ccc cesses ccccccecee 
Judicial Notice. 

A court takes notice of its own records, including the signa- 

tures of its officers and the dates of proceedings. Fenton v. 

American Jewelry CO... ccccccccccaccccccccccssscvcvecscceres 


Newspaper Accounts. 


. In an action for malicious prosecution plaintiff may prove 


newspaper publications containing plain accounts of the 
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Evidence—concluded. 
prosecution, without comment thereon. Minneapolis Thresh- 
ing Machine Co. v. Regier......... a baie eile wie's)a'dle «wiv eli neice ee 
Weights. 


10. 


11. 


12. 


18. 


14. 


Manner of showing weight of cattle where a buyer alleged 
that the seller fraudulently announced an excessive weight. 
Alter v. Bank of Stockham....ccccccccccccccucccccccccccecee 
Writings. 
Note held admissible in evidence when a qualified witness 
testified as his opinion that the signatures to the note were 
genuine. Mosher v. Farmers & Merchants Nat. Bank........ $ 
In case stated in opinion, parol proof of notes and guaran- 
ties held admissible as primary evidence. Meyer v. Shamp... 
Values. 
Notice to a railroad company of injury to live stock on an 
unfenced track, held incompetent evidence for the purpose of 
establishing the value of the stock. Grand Island & W. @. R. 
Co. v. BUWinvank..ccccccvecrccccvvccccscccccscesesccees a iatatetee 
Testimony that goods were sold ‘‘at a great sacrifice” with- 
out reference to their value or the price realized, held a mere 
conclusion of the witness. Sloan v. WHErTY,........eseceeeee 


Examination of Witnesses. See WITNESSES, 1-6. 


Exceptions. See Brit or Exceptions. INstrucTions, 19. 


Executions. See REVIEW, 75-78. 


Appraisement. Objections. 


1. A sheriff seizing realty on execution must appraise it and 


file a copy of the appraisement in the office of the clerk of 
the district court before the sale is advertised. First Nat. 
Bank of Broken Bow v,. HaMEr.......cccevseeee Pasnew sade 


2. Objections to the appraisement of property made under an 


order of sale should be filed in the trial court prior to the 
sale. Hamer v. MCFEGQan. ..cccccsenccccevcncccccneeseeseens 
. Objection that realty sold under a decree was appraised too 
low comes too late when made for the first time after the 
sale. Omaha Loan & Trust Co. v. Bertrand... .ccccnccccceees 
. Where a decree of foreclosure directs that a sale shall be 
made by the sheriff, his deputy may act for him in appraising 
the property. Nebraska Loan & Building Ass’n v. Marshall... 
. Evidence held to sustain the district court in refusing to set 
aside an appraisement on the ground that it was too low. Id. 
. Objection that realty was appraised too high or too low can- 
not be raised for the first time after sale. Nebraska Land, 
Stock-Growing & Investment Co. v. Cutting... ccsccccccccscess 


. The owner of the equity of redemption of realty sold under 


mortgage foreclosure cannot object to the confirmation of 
sale because prior liens against the property were not de- 
ducted from the appraisement. Id, 
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Executions—concluded. 


8. 


9. 


10. 


11. 


Description. 
Description of realty in a decree as the “S. E. % of section 24 
in township 12 N,” held not at variance with that in the notice 
of sale describing the property as the “S. E % of section 24 
in township 12.” Id. 
Spectal Master. 

A district court may appoint one other than the sheriff 
special master to sell realty under a decree. Omaha Loan & 
Trust Co. v. Bertrand....... Boor rr edge Ata: eveieerevehors'e, ® 
A special master appointed to sell realty under a decree is 
not an officer within the meaning of section 1, chapter 10, 
Compiled Statutes, relating to official bonds. Id. 

The district court should require a special master to take an 
oath and give a bond, though there is no statute requiring 
the master to do 50. [d..screccsscccccccvccccenectenrecece 


Executors‘and Administrators. See REVERSION. 


1. 


The county court of a county wherein a non-resident of the 
state is killed may appoint an administrator to prosecute a 
statutory action for the injury causing the death of the de- 
cedent, though the latter left no property in the state. Mis- 
sourt P. R. Co. v. Bradley.....cceceeeee welisya- aise bible eaieert siesta 


. Where a resident of another state dies intestate, an adminis- 


trator may be appointed by the county court of any county in 
Nebraska in which there shall be an estate to be administered, 
irrespective of the value of such estate. Id. 
The fact that one has been sued by an administrator will not 
authorize such person to petition the county court for a revo- 
cation of the letters of administration. Id. 


. The acts of an administrator de facto are binding between 


the estate and innocent third persons, though his appoint- 
ment be erroneous and voidable. Id. 


. The record of appointment of an administrator not disclos- 


ing want of jurisdiction of the court, the existence of jurisdic- 
tional facts will, in a collateral proceeding, be conclusively 
presumed. Bradley v. Missouri P. R. CO... .cecesccccracvees 


. It is the duty of an administrator to distribute funds in pur- 


suance of orders of the county court, but an order thereof 
directing money to be paid into court, instead of to the dis- 
tributees, is not void, though erroneous. Wheeler v. Barker.. 


Experiments. See EVIDENCE, 6. 


Experts. See EVIDENCE, 6. 


Fees, 


See County CLERK, 2, Country TREASURERS, 4. 


Fences. See RsILROAD COMPANIES, 2, 3. 


Final 


Orders. See REVIEW, 39-44. 


Foreclosure. See MORTGAGES. 
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Former Jeopardy. See Crmmnau Law, 15-17. 


Fraud. See Drvorcr, 1. Estorpren, 1. Hussanp anp WIFE, 1. 


NEGOTIARLE INSTRUMENTS, 1. REPLEVIN, 8 Satrs, 1. 
STATUTE OF FRAUDS. 


The rule that facts showing fraud must be pleaded does not 


require probative or evidential facts to be stated, it being 
sufficient to allege ultimate facts showing the fraud. John- 
SLON V, SPCNCOr...ccareccceccrcccccacssccnesseerecestsesesees 


Fraudulent Conveyances. See HUSBAND AND WIF#, 4, 6. 


1. 


Where creditors of a husband attack a transfer from him to 
his wife, the burden is on her to show, by a preponderance of 
evidence, the bona fide character of the transaction. Kirch- 
MAN D., KAY i. oie pica oo 4 be 064 Ue da alee de EAS wegie ed Reese's 
The rule that fraud must be established by the party alleging 


it does not apply to a case where creditors of a husband at- 
tack a transfer from him to his wife. Id. 


. Evidence held to sustain a finding that property in a wife’s 


name was not held in trust for the husband, and was not 
subject to payment of his debts. First Nat. Bank of Wahoo 
0. Hattik ciccccccccccscccces e656. bo Sarees wee Met ewetaee Resa ew 


. An insolvent debtor may lawfully secure a portion of his 


creditors to the exclusion of the others, if in so doing he acts 
in good faith and without a fraudulent intent. Smith v. 
BOWEN occ cece eecees iad Been da seals,oieaveceace aie intstets a's graze csbawece 


. The disproportion between the value of chattels mortgaged 


and the amount of the debt secured is not a basis for pre- 
sumption of fraud. Id. 


Fraudulent Representations, See Saves, 7-10. 


Garnishment. 


1. 


Purchase money in the hands of garnishees who bought 
buggies from defendant as agent for his wife, held not sub- 
ject to payment of the husband’s debts. Harris v. Weir- 
Shrgart CO... ccc ccc cscs cece neces co rw cceecrcesceenecestcens 


. Proceedings in garnishment are binding from and after 


service of summons upon garnishee, and the property of the 
debtor in the garnishee’s hands is thereby placed in custodia 


degis. Meyer v. Miller..ccccccacccrcwecet eres cee ceeeeereceace 


Gifts. 


. Where a mortgagee of chattels is in possession, the interest 


of mortgagor therein, after the debt is paid, may be reached 
by process of garnishment. Id. 


See HUSBAND AND WIFE, 7, 8. 


A gift from a husband to his wife will be upheld, if made when 


the former was solvent, and existing rights of creditors were 
not thereby impaired. Studebaker v. Welch........ccceeeuss 


Government Homestead. See HomEsTEAD, 3. 
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Guaranty. See PrincrPaL AND SuRETY, 1. 

1. The liability of a guarantor cannot be extended beyond the 
exact terms of his contract. JTdninger v. Webd.........2..006 10 

2. An agent whose contract required him to guaranty all notes 
taken for the purchase price of goods sold by him for his 
principal, and to pay expenses incurred in collecting the 
notes, held not liable for the costs and expenses of a suit by 
the principal to recover goods wrongfully taken from the 
agent under a writ of attachment. Id, 


Handwriting. See Evivence, 11, 
Harmless Hrror. See REVIEW, 45-50. 
Highway. See-Eminent DoMAIN, 2. WITNESSES, 10, 11. 


Homestead. See HUSBAND AND Wirz, 56. Mortraaaes, 3, 4. 
1. Validity of conveyance from husband to wife held not raised 
by pleadings or evidence. Klamp v. Klamp.............+..+ 17 
2. “Lot” is employed in the statute exempting homesteads to 
heads of families in its popular sense, and denotes a parcel 
of land within the limits of a city or village as surveyed and 
platted. Norfolk State Bank v. Schwenk.....-.ce-ceeeeeeees 146 
8. Though lands acquired as a government homestead are for- 
ever exempt from liability for the debts of the patentee 
created before the patent was issued, such lands in the hands 
of a subsequent owner are not exempt by the federal home- 
stead law from the payment of the debts of the latter in- 
curred prior to the issuance of the patent. Duell v. Potter... 241 
4, One who has entered public lands under the provisions of the 
United States homestead law has, from the date of his entry, 
an inchoate title subject to defeat only by his failure to com- 
ply with the conditions imposed by the act of congress. Cul- 
bertson Irrigating & Water-Power Co. v. Olander.........00-. 539 


Homicide. See EvmmENCE, 6. 


Murder in Perpetration of Felony. 

1. In order to sustain a conviction for murder in the first degree 
under section 8, Criminal Code, relating to homicides com- 
mitted in perpetration of felonies, it is not essential that the 
killing be such as, in the absence of the statute, would 
amount to murder as distinguished from manslaughter. 
Henry v. State...... Grebceveinseceleiece: aire ediocdsecs ao lercraiae cvieteraieeies eese 149 
By section 8, Criminal Code, homicide in perpetration or at- 
tempt to perpetrate any rape, arson, robbery, or burglary, is 
declared to be murder in the first degree, the turpitude of the 
act being made to supply the place of deliberate and pre- 
meditated malice, while a purpose to kill is conclusively pre- 
sumed from the intention which is the essence of the 
enumerated felonies. Morgan v. State..... ebietksy eC suee ex O18 
8. Under an information for murder containing two counts,— 

the first charging deliberate and premeditated malice, and the 
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Homicide—continued. 


7 


9 


10 


second alleging that the homicide was committed in perpetra- 
tion of a rape,—it was held proper to instruct that murder in 
the second degree and manslaughter are not included in the 
second count, and that, in case accused is found guilty as 
therein charged, the verdict should be for murder in the first 
degree. Id, 


Evidence stated in opinion held to warrant the conclusion 
that accused killed his victim in the perpetration of a rape 
upon her person. IJd..........-- Sere Oasis o.oree eee Vie wea 672 


. Section 98 of the Criminal Code providing for the punish- 


ment of persons who maliciously injure railroad property, is 

not void for uncertainty because the crimes of murder in the 

first degree, murder in the second degree, and manslaughter, 

are not defined in the proviso of the section. Davis v. State.. 302 
Malice. Evidence. Railway Wreck. 

“Malice,” in its legal sense, means a wrongful act done inten- 

tionally without just cause or excuse. Id, 


Malice is an essential element in the crime of murder, both at 
common law and under the Code. Id. 


. When the fact of unlawful killing is proved, and no evidence 


11. 


12. 


13 


14. 


tends to show express malice on the one hand, or any justifi- 
cation, mitigation, or excuse, on the other, the law implies 
malice, and the offense is murder in the second degree. Id. 
Evidence field sufficient to sustain a finding that a railway 
wreck and death of a passenger were caused by the displace- 
ment of fixtures of the track, and that defendant purposely 
and maliciously displaced the fixtures. Id.........eeeeee0-+ 307 


Superstition. Evidence. 
On trial of defendant for the murder of a passenger who was, 
on Thursday, killed in a railway wreck occasioned by the dis- ~ 
placement of fixtures of the track, evidence that accused was 
possessed of a superstitious belief that Thursday was a lucky 
day for him, held admissible. Id.............. aiardjoe.sve'sae -.. 303 
Circumstances stated in opinion held sufficient to warrant the 
jury in finding accused guilty of murder, Morgan v. State.... 673 
On trial of defendant for the. murder of a passenger who was 
killed in a railway wreck, whether accused acted maliciously 
in displacing fixtures of the railway track, was held a question 
of fact for the jury. Davis v. State. ......cccec eee e cree eee SOL 
On trial of defendant for the murder of a passenger who was 
killed in a railway wreck, statements of accused that, in dis- 
placing fixtures, he did not intend to derail the train, but in- 
tended to signal it in the hope of procuring a reward, are 
admissible in evidence, but the jury is not bound to accept 
such proof as conclusively showing that accused did not act 
maliciously. Jd. 
Where one is charged with the murder of a passenger who 
was killed in a railway wreck occasioned by displacement of 


902 


INDEX. 


Homicide—concluded. 


fixtures of the track, in order for the killing to be murder in 
the second degree it is not essential the evidence should show 
that the prisoner was possessed of a specific intent to either 
kill or injure the passenger or any other person on the train. 
Id, 


Husband and Wife. See Monreaces, 3,4. Trusts, 2. 


1. 


3 


Whether a business was in good faith carried on by the hus- 
band for the wife for her benefit, or, as his own enterprise in 
her name, for the purpose of defrauding his creditors, held a 
question of fact. Harris v. Weir-Shugart Co........0ceeceeee 
. Where an inebriate husband conveyed realty to his wife to be 
preserved for the benefit of the family, it was ficld that the 
title was in her, and that there was no trust relation created 
under which he could release the damages for a portion of 
the land subsequently taken by a county for a highway. 
Propst V. CASS COUnty....ccccccccccuccccvcceccercscevccvccee 
Fraudulent Conveyances. 
Where creditors of a husband attack a transfer from him to 
his wife, the burden is on her to show, by a preponderance of 
evidence, the bona fide character of the transaction. Kirch- 
MAN VD. Kathys cccccccssescevecces aierelara eee Wi asea etae Sasdesb ows ee 
. Realty taken in a wife’s name when purchased with the pro- 
ceeds of the husband’s endowment policy during the solvency 
of the husband, /icld not subject to the claims of his creditors 
upon his becoming insolvent. Studebaker v. Welch....... Seas 
Sale to Wife. 


5. The signing by a wife of a mortgage upon a homestead to 


raise money for payment of her husband’s debts, held a suf- 

ficient consideration to support a sale of the husband’s per- 

sonalty to the wife. Sloan v. Van Buskirk....ccccccccvecceee 
Agency. 


6. A husband may act as the agent of his wife in the manage- 


ment of her separate trade and business. Harris v. Weir- 
Bhagart Co. .csssccccecsccssees sa becoens cette tec e nes eteneeee 
Gifts. 
Where a husband purchases realty with his own funds and 
causes the title to be conveyed to his wife, the presumption is 
that he intended the property as a gift. Kobarg v. Greeder... 
. The married woman’s act does not abrogate the equitable 
rule upholding gifts made by a husband to his wife during 
his solvency. First Nat. Bank of Wahoo v. Havlik........... 


Improvements. 
In a suit to quiet title of a purchaser at tax sale the value of im- 
provements neither demanded nor pleaded by him, held not re- - 


coverable, Browne v, Pinley..csccccccccscccsccccccceee wales 


Indemnity. 


Petition held to state a cause of action on a bond to secure the 
discharge of incumbrances on realty. Mott v. Bi&sicummer... 
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668 
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Indictment and Information. See Homicrng, 3. 


1. 


2. 


Chapter 54 of the Criminal Code authorizes prosecutions by 
information of the public prosecutor. Bolin v. State........ 
It is not essential to the validity of an information that it 
should conclude, “against the peace and dignity of the state.” 


Cee ee er Std a bse eed ee ee dees esessenesoeeses 


Information. See INDICTMENT AND INFORMATION. 


Injunction. See ScHoots anp ScHoot Districts, 9. 


1 


2. 


3. 


4, 


Where the council of a city are proceeding, without authority, 
to remove the mayor, the latter may be protected by injunc- 


tion. Stahlhut v. BAuer..ccccccccccvccccccscceccees $8, See .sats 
A court of equity may restrain the sale of land in satisfaction 
of a void special assessment. Ives v. Tr€y....cscecseeseeveee 


Injunction may issue on petition of a taxpayer to restrain 
the levy of taxes to pay void railway-aid bonds voted by a 
precinct having no legal existence. Morton v. Carlin........ 
A railroad company may maintain a suit to enjoin a school 
tax levied on a bridge not within the school district, though 
the company listed the bridge with the district for taxation, 
and paid the taxes thereon in previous years. Chicago, B. & 
Q. R. Co. v. aes COUNLY . .cccccccvcecnsccerecsreccerssensacs 


Insanity. See CRmaNnaL Law, 17. 


Insolvency. See Actions, 1. Banks aND Banxine, 1-3. Hus- 


BAND AND WIFE, 4. 


Insolvent Banks. See ScHOOLS AND ScHOOL DisTRicTs, 9. 


Instructions. See Contracts, 1. HomicipE, 3. RArLROAD CoM- 


PANIES, 6. 
Assignments of Error. 
An assignment of error in a motion for a new trial that “the 
court erred in giving paragraphs 3, 5, 7, 8, 9, 10, 11, 12, and 13 
of the instructions, and in giving each of them, given by the 
court on its own motion,” is sufficiently specific. Kirchman 
©. Krathy...cccvcees Sabie widia ere'siomaie ep eros WS ole Sale ote Midas Sioa eieree 
Meyer v. SNAMD..rcccccarcccccccerccccnencessssecseveneesees 


Criminal Law. 


. A judgment should not be reversed because the court refused 


an instruction the substance of which had already been given. 
Davis 0. State... cccccsescccccacccccccccscaceee ice les Sieiwiaie seis . 


. Where the law is incorrectly stated in one instruction, the 


error is not cured by another which correctly states the law 
upon the same subject. Bech v. State............ eaieieer ost sie 


. An erroneous instruction is not cured by the mere giving of 


another on the same subject contradicting it. Henry v. 
BtAte coccccccccncccccccvcssenereseece sateesneeeeersrceeeee . 


. In a criminal prosecution it is error to discredit a defense by 


advising the jury that it is one “easily fabricated, that it has 
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Instructions—continued. 


> 


J] 
. 


10. 


11. 


12. 


13. 


14. 


15, 


16. 


17. 


18. 


19. 


occasionally been successfully fabricated, and that the 
temptation to resort to it as a spurious defense is very great, 
especially in cases of importance.” Id. 

To examine a word or a phrase separately from other parts of 
the instruction is not a fair method of criticism. Davis v. 
ST COTE PERE TORE OR ee Cres 


All that an instruction contains should be looked to for the 
purpose of determining whether the party complaining of it 
was prejudiced. Id. 
Instruction as to reasonable doubt held not prejudicial to ac- 
cused, though it contained the words “incriminating circum- 
stances.” Id. 
The court is not obliged to repeat in every instruction the 
degree of proof required when the jury has been properly in- 
structed that the state must make out its whole case beyond 
a reasonable doubt. Id. 
In defining a crime it is proper to use the language of the 
Statute. Id. 3 
Where the import of language used in an instruction defining 
a crime is the same as the statute, the instruction will not be 
held erroneous because the language employed by the court 
differs from the language of the statute. Id. 
Charge of the court on the subject of reasonable doubt set out 
in the opinion and approved. Id.......... erie Wie aa Lotee eee 
One complaining of the court’s refusal to give an instruction 
should show that prejudice probably resulted from the ruling, 
and that the instruction was correct as a proposition of law 
applicable to the evidence. Id. 
Charge as to weight of evidence and credibility of witnesses 
set out in opinion held not prejudicially erroneous. Id..... : 
On trial of one charged with a crime, an instruction contain- 
ing the statement that, in a certain event, circumstantial evi- 
dence should be given the same weight as direct evidence, 
was held erroneous, but not prejudicial to accused. Id. 
It is not prejudicial error for a court in its charge to say to 
the jury that the evidence before them is both direct and 
circumstantial. Id. 
Instructions held properly refused as not being applicable to 
the evidence in a prosecution against one charged with steal- 
ing a steer, Kelly v. St0te.......cccceccnccccccccvecccvecces 
Evidence. 
An instruction erroneously directing the jury that certain 
evidence introduced collaterally is directly applicable to the 
issues, held properly refused. Hibbard v. Wilson...ceseceeee 
Exceptions. 
Exceptions to instructions as a whole are unavailing unless 
each paragraph is erroneous. Home Fire Ins. Co. v. Phelps... 


302 


305 


623 
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Instructions—concluded. 


Guaranty. 


20. In a suit against a guarantor an instruction that his liability 


cannot be extended beyond the exact terms of his contract, 
held not erroneous. Lininger v. Wedd...ccccccesccsceecevcss 


Harmless Error. 


21, An instruction which, though technically inaccurate in some 


respects, correctly states the principles involved, held not 
prejudicially erroneous. Chicago, B. é Q. R. Co. v. Gardiner.. 
Repetitions. 


22. The court may refuse an instruction upon a point already 


stated. Lininger v. Wedd... ccccconcccevccusoces 


ee 


23. An instruction may be refused where the subject-matter 


thereof has already been given. Meyer v. Shamp.......sesees 


24, An instruction may be refused where its substance has been 


given properly in another instruction. First Nat. Bank of 
Tovids V. Barnett. ccccccccsccccccconnccccsccconessnsevcssees 


Unintelligibility. 


25. An unintelligible instruction held properly refused. Id. 


Insurance. See Conrracts, 6. Costs, 1-3. PAYMENT, 1, 2. 
1. Where an insurer, with knowledge of insured’s breach of 


2 


= 


conditions, fails to declare a forfeiture of the policy and 
recognizes liability by demanding proofs of loss, it waives 
the defense based upon such breach of policy. Home Fire 
Img. C0. 0. PREPS. ccc cecc cnet cen cn cece ee eee tence teeeneeenens 
In rendering judgment for plaintiff in an action on a policy 
insuring realty, the court may allow a reasonable attorney's 
fee, to be taxed as part of the costs, but an additional attor- 
ney’s fee should not be allowed in the supreme court upon 
review of the judgment. Home Fire Ins. Co. v. Skoumal..... 
Under article 1, chapter 14, Compiled Statutes, independently 
of chapter 88, Session Laws, 1895, cities of the second class 
have power to impose an occupation tax on fire insurance 
companies, and to apply the proceeds of the tax to mainte- 
nance of volunteer fire departments. German-American Fire 
Ins, Co. v. City of Minden....... stelaleiaceeorece Sahrg etl ecele a ec ea cacare : 


. Chapter 38, Session Laws, 1895, authorizing the imposition of 


a license tax on insurance companies, does not extend or 
modify the powers of cities of the second class in that par- 
ticular. Id. 


Interest. See CovENANTS, 3. UsuURY. 
A county may recover interest on a claim for fees retained by a 


county clerk in excess of his salary. Hazelet v. Holt County.. 


Interstate Commerce. See CARRIERS, 10. 


Intervention. See REPLEVIY, 8. 


Intoxicating Liquors. 
41. An action under the civil damage laws by a widow against 


10 


10 


10 
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Intoxicating Liquors—concluded. 


om 


licensed saloon-keepers cannot be defeated by proof that the 
liquors were furnished to the husband with plaintiff's con- 
sent. Kliment v. Corcoran........ 608 Pert keageas 


licensed saloon-keepers, evidence tending to prove that her 
deceased husband, in consequence of the wrong alleged, had 
been reduced from a prosperous business man to a condition 
bordering upon imbecility and insolvency held properly ad- 
MIeGs TW eors ele whe tesa ee se ae eh ettae te reee es bistin oceeete 


. Where a liquor license has been issued, and is thereafter can- 


celed without fault of the licensee, he is entitled to a repay- 
ment pro tanio of the sum paid for the unexpired time. 
School District v, Thompson........+ si hacera aie tars. oxi 


ee 


. A liquor dealer must have a license from the city or county 


in which his store is kept. Riley v. Banecroft’s Estate........ 
A licensee may send out agents and take orders in any part 
of the state for goods to be sold and forwarded from the 
stock kept in his store in the city or county which issued the 
license, and he is not required to procure a license from each 
city or county in which contracts are made by such agents. 
Id, 


Judges. See Counry Court. Courts,1,2. JUDGMENTS,3. 


Judgments. See Courts, 6-9. Divorce, 1. RES JupicatTa. RE- 


1, 


5. 


VIEW, 39-44, 75, 76. 
A judgment is contrary to law when the finding on which it 
is based is not responsive to the issues. Wilson v. City Nat. 


. Upon default of defendant, where the petition states a cause 


of action, plaintiff is entitled to judgment without proof ex- 
cept as to the quantum of damages. Slater v. Skirving... 


sea 


. A judge of the district court is without authority, in vacation 


and out of term time, to either pass upon a motion for a new 

trial, or to render a money judgment in a cause. Hodgin v. 
Collateral Attack. 

Where a sufficient petition for administration is presented to 

the county court, and statutory notice given, the action of the 

court in appointing an administrator cannot be collaterally 

attacked. Bradley v. Missouri P. Ri OO..ccccescccccccesesees 


Lien. 
The lien of a judgment of the district court attaches to all 
the lands of the debtor within the county where the judg- 
ment was rendered, whether then owned by him or subse- 
quently acquired. Duell v, Potter. ......c.cceeeecceescercees 


. A judgment ceases to be a lien on the land of the debtor after 


five years unless an execution has been issued within that 


time. Cotton v. First Nat. Bank of Superior....... a Sav ewes 751, 


. 142 
. In a suit under the civil damage laws by a widow against 


142 
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Judgments—concluded. 

%. Petition held insufficient to show that a judgment pleaded had 
not become dormant. Id. 

8. Lien of a judgment of a circuit court of the United States, on 
land, held not destroyed by a subsequent act of congress pro- 
viding how a judgment lien might be created as against land 
situated as was that of the judgment defendant. Commercial 
Bank of St. Louis v. Eastern Banking Co.......0055 sadeesecce 106 


Modification. Correction of Entry. Notice. 

- 9, One moving to vacate or modify a judgment after the term at 
which it was rendered must give reasonable notice to the ad- 
verse party. Fisk v, TROD. ....cccccceccccccanecsccssecceee 

10. Reasonable notice of a motion to vacate a judgment is such 
as is fair in view of the circumstances. Id. 

11. Failure to give sufficient notice of a motion to vacate a judg- 
ment may not be prejudicial where the hearing is postponed, 
giving ample time for preparation to resist the motion. Id. 

12. Evidence held insufficient to sustain a motion filed under sub- 
division 3, section 602 of the Code, to correct the record entry 
of a judgment. Hogue v. Ogle..........6. ca See abanaee jeedlees ses, 220 

13. Where a judgment was rendered, but not recorded, the court, 
any time afterward, in a proper proceeding and upon a 
proper showing, may enter such judgment nunc pro tune. 
Hamer v. McKinley..... dase aids Sha eee co's Waid wrereia'si erates dws ewes era 49 


Judicial Notice. See Eviprnce, 8. 


+ Judicial Sales. See EXEcuTiIons, 2. 


Jurisdiction. See Courts, 1-7. Equity. MuNIcIPAL CoRPORA- 
TIONS, 3. 


Jury. See Crmmnay Law, 2,26. REVIEW, 72. . 
1. Jurors are judges of the probative force of evidence. Henry 
VU. State. .crccccensccsccvecceenes Seid leis ie OU 64:0 Sis ececeisse's wis.ss woes? LOO 


Special Panel. 


2. In a county with a population of 70,000, where a trial fora 
felony is pending in the district court, a judge thereof, if 
satisfied that a jury to try the case cannot be obtained from 
the regular panel, may direct the drawing and summoning of 
a special panel from which to select a jury. Davis v. State.. 303 

8. Where, in the selection of a jury to try one accused of a 
felony, the regular panel and a special panel have been ex- 
hausted, and the jury selected has been discharged before 
reaching a verdict, the judge may direct the drawing and 
summoning of a second special panel from which to select a 
jury to try the case. Id. 

4, In selecting a jury from a second special panel, accused, un- 
less he demands that the exhausted regular panel be recalled 
and re-examined, cannot be heard to complain that the court 
erred in not causing that to be done. Jd. 


908 
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Jury—concluded. 


Insanity. 


5. Insanity of a juror held to be a calamity authorizing the dis- 


. 


charge of a jury. Id.............005 


Challenge. 
A party by failing to exercise his right of peremptory chal- 
lenge will be held to have waived any objection on account of 
a juror’s disqualification then known to exist. Morgan v. 
State ....cceceee, ae 


Opinions. 


. An opinion based on rumor and newspaper reports does not 


afford cause for challenge, where it is shown that the opin- 
ion will not interfere with the juror’s rendering a fair and 
impartial verdict upon the evidence under the instructions, 
Bolln v, State...... Gere arg Sew Swen as Bee IASS TOG AW Sowa nie Berea laa 
An opinion formed by a juror does not affect his competency, 
or afford cause for challenge, unless it is unqualified as to the 
guilt or innocence of accused. Id. 


Justice of the Peace. See REPLEVIN, 4-6. 


Landlord and Tenant. See Conrracts, 5. 
1. 


Where the tenant abandons the premises before the end of 
his term, the landlord is not required to relet the property 
for the tenant’s benefit. Aferrill v. Willis...... ce. cc eee Rees 


. Where the tenant abandons the premises in violation of the 


contract, the landlord may suffer the premises to remain 
vacant and recover rent for the remainder of the term ina 
suit on the lease. Id. 


. The death of a tenant for life terminates the lease between 


4. 


him and his lessee, and the latter may quit possession with- 
out incurring liability to the reversioner for rent. Guthmann 
D WQUer aie S65 o5 70 Wiese 9 0-85 le See BRS eee ES Sed Bee Tw. ewes 
The lessee of a tenant for life is charged with notice of the 
extent of his landlord’s title, and on the termination of the 
life estate he becomes a tenant at sufferance. Id. 


. A life-tenant’s lessee who remains in possession after the 


termination of the life estate, in absence of an express con- 
tract with the reversioner, becomes liable to the latter for the 
reasonable value of the use and occupancy of the premises, 
but not liable on the contract with the tenant for life. Id. 


Larceny. See EvIpENCE, 1. 
1. Instructions held properly refused as not being applicable to 


the evidence in a prosecution against one charged with steal- 
ing a steer. Kelly v. State......... ooo oF dine’ er'vea‘etavsiei slag eee duals 


2. To sustain a conviction of larceny, the value of the property 


must be proved by competent evidence. Rooney v. Stute..... 


3. Evidence held insufficient to sustain a conviction of larceny. 


Td. 
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Law of the Case. See REvIEw, 74, 


Lease. 


See LANDLORD AND TENANT. 


License. 


1. 


Liens. 


Where a law imposing a license tax provides a special means 
for enforcing it, the method so provided is generally exclu- 
sive, and if the only method adopted be illegal, the courts 
cannot substitute a different and legal method. German- 
American Fire Ins, Co. v. City of Minden.......cccceceves Sams 


. The payment of an occupation tax on fire insurance com- 


panies cannot be required as a condition precedent to doing 
business, nor can payment of the tax be enforced by punish- 
ing criminally persons who do business without first paying 
the tax. Id. 


See CuHatrer MorreacEes. JUDGMENTS. MARSHALING 
ASSETS. 


Malice. See Homicrpe, 6-10. 


Malicious Prosecution. 


1, 


2. 


3. 


Defendant in a suit for malicious prosecution will not be per- 
mitted to urge as a defense to the action the insufficiency of 
the complaint on which he caused plaintiff’s arrest. Min- 
neapolis Threshing-Machine Co. v. Regier... ..cccc cece cee eens 
In an action for malicious prosecution plaintiff may prove 
newspaper publications containing plain atcounts of the 
prosecution, without comment thereon. Id. 

Plaintiff, if successful in a suit for malicious prosecution, is 
entitled to recover damages for the injury to his reputation. 
Id. 


Mandamus. 


1. 


County commissioners will not be required to construct 
a drainage ditch, when their record fails to show that the 
proposed line is the best route. State v. Colfax County...... 


. Where a mandamus proceeding is instituted to redress a 


private wrong or to enforce a private right, the party ben- 
eficially interested should be named as relator. Van Horn v. 


State... ccc cccccccccceneccvsccscesneeeesesrecsrecreeresseere 


. Mandamus will not issue to a county board to compel the con- 


struction of a drainage-ditch under article 1, chapter 89, 
Compiled Statutes, where relator is not shown to be inter- 
ested in the improvement, independent of the interest he has 
in common with the public at large. Id. 

Held that the writ was properly refused upon an application 
for mandamus to require a school district to issue a warrant 
for the balance due on a building contract. State v. School 


. Writ denied upon an application to require the auditor of 


public accounts to issue a warrant for the salary of an officer 
who failed to comply with the statute providing for a uni- 


870 


403 


28 


232 


237 
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Mandamus—concluded. 
form system of verified vouchers. (Compiled Statutes, ch. 83, 
art. 8, secs. 6-10.) State v. Cornell. ......ccccccccesecneeee .. 553 
6. Mandamus may issue against a clerk of the district court to 
require him to approve a sufficient supersedeas bond upon 
appeal from an order made on application for the modifica- 
tion of a decree for permanent alimony. State v. Cook...... 822 
The duty of a county clerk to enter in the fee book a state- 
ment of the amounts paid him for his services as clerk of the 
county board, and for making the tax lists, may be enforced 
by mandamus, on application of the county, after the expira- 
tion of the clerk’s term of office. State v. Russell............ 174 
Russell v. State. ..ccccccovccceccecccsssegsccccscccessssccses Ud 


7 


Manslaughter. See Homicipz, 1, 3. 


Marshaling Assets. 

Equity may require a creditor having the right to resort to two 
funds, upon one of which alone another creditor has a junior 
lien, to first exhaust the funds upon which the latter has no 
claim. Norfolk State Bank v. Schwenk .......cscceveccceeese 146 


Master and Servant. 
1. Evidence held not sufficient to sustain a verdict that the 
death of plaintiff's intestate was caused by the negligence of 
defendant’s servants. Union P. R. Co. v. Clark... ..eeeeeee es 220 


Defective Appliances. 

2. Evidence in regard to the danger in coupling cars equipped 
with double deadwoods held insufficient to sustain a finding 
that it was negligence of a railroad company not to furnish a 
brakeman with a coupling-knife. Chicago, B. & Q. R. Co. v. 
OUTS: Cae i CS eine ile wean ovis on eS alee Celebs Sens sess sae 8 . 442 

3. Where a car {s equipped with double jeaawoods that tact is 
open and apparent, and a brakeman making a coupling as- 
sumes the risks, though the cars in general use on the rail- 
road where he is employed are differently equipped. Id. 

4, Construction of chapter 19, Session Laws of 1891, requiring 
railway companies to equip their cars with automatic 
couplers. Thompson v. Missourt P. BR. CO... se cecceercecevees 527 

5. The exceptions to the rule that a servant assumes the risks 
of using obviously defective appliances, do not apply where a 
brakeman {s injured by a defective coupling on a car which 
he, without protest, has habitually handled with knowledge 
of the defect and without his master’s promise to repair it. 

Id. 

6. In an action against a railroad company for the death of 
plaintiff’s intestate—a brakeman who was killed while 
coupling cars,—it was held that the case should have been 
submitted to the jury on the question of negligence in the con- 
struction of a car, from the end of which a bolt projected, 
and as to this being the proximate cause of the death. Id... 528 
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Master and Servant—toncluded. 
Vice-Prinetpal. 
7. A conductor in charge of a freight train sustains towards 
brakemen thereon employed the relation of a vice-principal, 
and towards them his negligence in the line of his duty is 


presumably the negligence of his principal. Clark v. Hughes.. 780 


8. A petition held sufficient where it stated a cause of action 
founded on negligent acts of a vice-principal, though on the 
trial there was not sufficient evidence to sustain additional 
averments that the principal had continued the employ of the 
vice-principal with knowledge of his incompetency. Id. 


Master Commissioner. See EXECUTIONS, 9-11, 
Maxim. 
Where one of two innocent parties must suffer loss, he whose 
negligence caused the injury should bear it. Porter v. 


OUTAdA ..cscccccccccccccsecrcccvccccesesarssenssereeesennees 
Measure of Damages. See Carriers, 6-9. 


Mechanics’ Liens. 

1. Evidence held sufficient to sustain a decree establishing the 
order of liens, mortgages and mechanics’ liens being in- 
volved. Chicago Lumber Oo. v. ANGET8ON.. 61. cee seerecc cavers 

2. Acceptance of a note for the amount ofa claim is not neces- 
sarily a waiver of a mechanics’ lien. Hersh v. Carman...... 

8. In foreclosure, a petition showing the due filing of a claim, 
the taking of a note for the amount due, and the repudiation 
of a note as having been taken under a misapprehension of 
the effect of accepting it, is not open to attack by general de- 
murrer, Id. 


Misconduct of Attorney. See New TRIAL, 9. 
Mistake. See Carriers, 10. TaxatTIon, 5. 


Money Had and Received. See Assumpsit, 2. 


Mortgages. See CHaTTEL MortcacEes. EXECUTIONS, 4-8. ReE- 
VIEW, 75-78. SUBROGATION, 2. 

1. A subsequent mortgagee of realty is a subsequent purchaser 
within the meaning of section 16, chapter 73, Compiled Stat- 
utes. Dorr v. Meyer. .ccccacccccccccccccncccccesessesssceves 

2. Evidence held sufficient to sustain a decree establishing the 
order of liens, mortgages and mechanics’ liens being involved. 
Chicago Lumber Co. 0. ANGETSON.. 16. cerenseccccccceceecreees 

Acknowledgment. Execution. 

3. A mortgage on realty other than the homestead may be valid 
between the parties, though not lawfully acknowledged or 
witnessed. Prout v. Burké..ccccscccccccscssescccsssccccevce 

4. A purchase-money mortgage given by a wife in buying realty 
to be used as a family homestead, held valid, though not 
signed by the husband. Id. 
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Mortgages—concluded. 


5. 


10. 


11. 


12. 


13. 


14, 


Agency. Payment. Evidence. 
Finding that an insolvent bank in forwarding payment was 
the agent of mortgagee, and not of mortgagor, affirmed on 
conflicting evidence. Wyman v. Connery...... te becrseccoeves 


. Evidence held to entitle plaintiff to a decree of foreclosure, 


payment having been made to one who had no authority to 
receive it. Greenman Vv. Swan. ..crcccccccacccccccccscccssece 


. Evidence held sufficient to sustain a finding for mortgagor on 


an issue as to whether a loan company receiving paynient 
was the agent of the holder of the security, though the com- 
pany was not in possession of the note and mortgage. 
Pheenia Ins. Co. v. War. cccccccccccccccccccsccccseeetceere 
Phoentg Ins. Co. v. Robinson......... ainda’ oiuibie SSIS weieiwieis eave esis s 
Phenta Ins. Co. v. Hale... ccc cee c cone SCE MENRs Sees RSENS S 


. Evidence held not to show that one to whom a mortgage debt 


was paid was the agent of the owner and holder. Otity Mis- 
Sionary Society v. REGMS...cccccccucccccccceccncceseccresees 


. Where a mortgagee sold his security, failed to record the as- 


signment, received payment of the debt without authority 
from his assignee, satisfied the lien of record, and embezzled 
the money, it was held that a bona fide purchaser of the realty 
took title unincumbered by the assignee’s mortgage. Porter 
QUT ARG 5 vias s 5.0 80.5 4 0b 0G biel 86 oie Wiag 616.w Sle. 80/6.8 REO wieie Ode 'sselarere ely 
A lender who took a real estate mortgage agreeing to satisfy, 
with the proceeds of the loan, a former unmatured mortgage 
upon the same property, and paid the money to the original 
mortgagee, who retained it and entered upon the record satis- 
faction of the first mortgage without authority from one to 
whom it had been assigned, held not an innocent mcrtgagee, 
nor entitled to a lien as against the assignee. Herbage v. 
M OOGKE: 6 iticees 3.8 de Sereeinne Harn 28 sixes snalatbca:e je iets salve ecatere ease aes 
Recital in a mortgage held not an agreement between mort- 
gagor and mortgagee constituting the latter the agent of the 
indorsee of the note which the mortgage secured. Id....... 
Evidence feild to sustain a finding that a mortgagee who had 
indorsed to a third person the notes secured by the mortgage, 
had authority, as agent of the indorsee, to receive payment 
from mortgagor. Kimball v. Zimmermann... creccccsecsecees 


Foreclosure. Pleading. 
After decree of foreclosure against all defendants and con- 
firmation of judicial sale, the service of an alias summons on 
another proposed defendant does not justify the foreclosure of 
his rights without the filing of a pleading calling such rights 
in question. Hastman v. Cin... .cccccccccccccsuccscenseces 
A petition for foreclosure not stating whether any proceeding 
at law has been had for the recovery of the debt, or any part 
thereof, and whether such debt, or any part of it, has been 
paid, is insufficient. Bing v. Morsé......ccccceccsecsceeense 
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Motions. See JuDGMENTS, 9-11. PLEADING, 14. 


Municipal Bonds. See CountTizs, 2, 3. ScHooLs anD ScHooL Dis- 
TRICTS, 9. 


Municipal Corporations. See Contracts, 1. EMBEZZLEMENT, 1. 
INTOXICATING Liquors, 3. 

1. A statutory provision that the mayor and council of a city 
are authorized to provide for removing city officers for mis- 
conduct, does not clothe the council with power to remove the 
mayor. Stahthut v. Bauer. csecccsesscces aids Gavoree ores anveys 

2. Where an ordinance authorizes the construction of sidewalks 
after notice to property owners, strict compliance with the 
provision for notice is essential in order to confer upon the 
city authority to charge private property with the cost. Ives 
v. Irey..... sab weather eee sewiencee'ss AER RR Cr er ee 

3. It is competent for a city, in the absence of constitutional or 
statutory restrictions, to prescribe by ordinance the means 
by which it may acquire jurisdiction over a particular subject. 
Td. 

4, A court of equity may restrain the sale of land in satisfaction 
of a void special assessment. Id. 

5. A city ordinance imposing an occupation tax and providing 
only an illegal method for its enforcement, held inoperative. 
German-American Fire Ins. Co. v. City of Minden... cccccssece 


Murder. See Homicips. 


Negligence. See Carriers, 3-9. MasTER AND SERVANT. MAXIM. 
RAILROAD COMPANIES, 6. 

1. Whether negligence is the proximate cause of injuries is 
ordinarily a question of fact for the jury, but if its finding is 
manifestly wrong it wiil be set aside. Chicago, B. é Q. R. Co. 
WoO SDAIN i cietes Ces os tesa tise s wise aceite wales Ee re 

2. The question of negligence should be submitted to the jury 
where there is a conflict in the evidence. Guthrie v. Missourt 
PTR. OO ss 6 aioe 6 via 6 6e 05: sia vis 06S 6, 0 8i8Ne Boss's Hed No 9 WEN ED 88S 

8. Where the facts are undisputed, and but one reasonable infer- 
ence can be drawn therefrom, the question of negligence is 
for the court. Id. 

4. Where contributory negligence of a person was the proximate 
cause of personal injury, there can be no recovery for dam- 
ages. Id, 


Negotiable Instruments. See Mrcnanics’ Liens, 2, 3. Mort- 
GAGES, 10. PRINCIPAL AND AGENT, 3. TRIAL, 7. 

1. In a suit on a note by an indorsee the burden {is on plaintiff 
to prove that he is a bona fide holder for value, where the de- 
fense is fraud or illegality in the inception of the contract. 
Nat. Bank of Battle Creek v. Millers... ccccccccccccccscccevsce 

2. In a suit on a note by an indorsee the burden is on defendant 
to overcome the presumption that the note was transferred 
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INDEX. 


Negotiable Instruments—concluded. 


before due for value in the usual course of business, where 
the only defense is the failure of consideration. Id. 

The rule of the common law respecting the presentment of 
instruments with grace which expire on Sunday is not ab- 
rogated by the act of 1878. (General Statutes, ch. 32, sec. 8.) 
Capital Nat. Bank of Lincoln v. American Eachange Nat. Bank 
OF OR ACG GO: aie sai sea eta ie idi5ce ia: Bape a 6 aed RG 0 ww bharerale edo US igiecelavs ie 
When, uninfluenced by statute, a bill or note without grace 
falls due on Sunday or a legal holiday, it is payable on the 
business day next following. Id. 


. When grace on a note or bill expires on Sunday or other non- 


business day, it becomes due, and should be presented for 
payment or acceptance, on the latest business day within or 
before the period of grace. Id. 


Newly-Discovered Evidence. See New TRIAL, 10. 


Newspaper Publications. See EVIDENCE, 9. 


New Trial. SeeInstructions,1. JupGMENTs, 8. REVIEW, 12, 59-63. 


1. 


o 


Assignments of Error. 
It is not necessary that the grounds for a new trial should be 
stated in the motion in the exact language of the statute. 
Chicago, B. & Q. R. Co. v. Cass County..... ec nbdeeed Cvee tee 


. Errors in respect to giving or refusing instructions must be 


separately assigned in the motion for a new trial. Home 
Fire Ins. Co. v. Phelps. .....eceee AE eee eee eae Sie. tiie Seat 


. Upon review, instructions not properly called to the attention 


of the lower court in the motion for a new trial may be dis- 
regarded. Union P. BR. Co. Vv. TROTNE...cccccccccecccccvccece 


Absent Witness. 


. A new trial should not be allowed on account of the absence 


of a witness who, on a subsequent day of the trial, attends 

and testifies for the complaining party. Morgan v. State..... 
Compromise Verdict. 

Where it is clear that the verdict is based on a compromise 


of the differences of opinion of the jurors, in disregard of the 


evidence, it may be set aside. Meyer v. Shamp....... lo Bceaece 
Excessive Damages. 


. In an action for liquidated damages, where the verdict is ex- 


cessive, and it is evident that the error in assessing the dam- 
ages arose from a misconception of the evidence, which prob- 
ably affected the determination of the other issues, a new 
trial will be awarded, instead of permitting a remittitur of 
the excess. Lenzen v. Miller...... Pe eCE Rete ee eee de eens eas 


Joint Motion. 


. Where a motion for a new trial made jointly by two or more 


parties cannot be sustained as to all, it must be overruled as 
to all. Osborne v. Plano Mfg. Co........ eee rece neeecceneees 
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New Trial—concluded. 
Judgment Contrary to Law. 
8. A judgment is contrary to law when the finding on which it 
is based is not responsive to the issues made by the plead- 
.ings. Wilson v. City Nat. Bank....... ies Sines 06g eda Way exe lesa ce ates 


Misconduct of Attorney. 

9. Remarks of plaintiff’s counsel that a witness who was being 
examined by defendant had been “fixed” and that defendant’s 
counsel had to depend upon “fixing witnesses,’ held grounds 
for setting aside the verdict. Ashland Land & Live-Stock Co. 
UV. MAY. cerceccccceecce acderewes savetitea aiayele side Bias ares ls oie'e Wes eiee 

Newly-Discovered Evidence. 

10. The overruling of a motion for a new trial based upon the 
ground of newly-discovered evidence will not be held errone- 
ous where it appears that such evidence is cumulative and 
would not probably change the result already reached. Davis 


©. State... cccassecccavcccsecnccccccscvecesstccccceseeescssene 


Presence of Convict. 
11. One convicted of a felony cannot, as a matter of right, insist 
on being present in court when his motion for a new trial is 
decided. Id. 


Nonsuit. See Dismissanr, 1, 2. 


Notice. See Covenants, 2. Jupesents, 9-11. Municrpan Cor- 
PORATIONS, 2. SUMMONS, 


Novation. See REVERSION. 


Oath. See EXECUTIONS, 11. 
Occupation Tax. See INSURANCE, 3, 4, 


Office and Officers. See Actions, 1. Country CLERK, 2. DEPOSI- 
TORIES. EMBEZZLEMENT. Executions, 4. INgunNcTIoN, 1. 

A county treasurer held not chargeable with the mistake of a 
taxpayer who misdescribed his property and paid taxes on 

that of another. Browne v. Finley. cccccccccccccrvccascessece 


Ordinances. See LICENSE, 1. 


Parliamentary Law. 

’ Where authority is conferred by law upon three or more persons 
to execute a public trust or agency, and in the execution 
thereof all are assembled to deliberate, or had notice to be 
present, the act of a majority is binding, unless the statute 
expressly requires the concurrent action of all. In re State 
Treasurer’s Settlement........... a dcorecelaiSiarbaane olen oes es acciae wide exes 


Parties. See Acrions, 3. ASSUMPSIT, 2. MANDAMUS, 2, 7. MoRT- 
GAGES, 18. REPLEVIN, 13. 

1. Where the subject-matter of an action has been transferred 

pending litigation, the suit may be prosecuted to judgment in 
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Parties—concluded. 
the name of the original plaintiff, or the transferee may be 
substituted as plaintiff. Harrington v. Connor..... eiatsinaneres . 214 
2. A purchaser at a judicial sale may become a party to the case. 
Penn Mutual Life Ins. Co. v. Creighton Theatre Building Co.... 659 


Partnership. See Actions, 1. 
Passengers. See CARRIERS, 3-9. 
Patents. See HoMESTEAD, 3. 


Payment. See ACCORD AND SATISFACTION. ATTORNEY AND CLIENT, 
2. Morrcaaes, 5-12. Sars, 7. SuBRoGATION, 2. 

1. A written receipt is not conclusive of payment where the 
draft upon which the receipt was based was not paid. 
National Life Ins. Co. v. Goble... . cc cece eee eee Midas veces 

2. Remittance of a bank draft is not a payment until the draft 
has been received, presented, and honored. Id. 

8. It is not essential to constitute payment that legal-tender 
money should be delivered. First Nat. Bank of Tobias v. Bar- 
MUO DE Sa scteicie ays wie es eins ate cb8-Ois 0 lesa we eisiare-s orar 5 biel earginatewsiceslesacecOOe 

4, The question of payment is a matter of defense, which, to be 
available, the defendant is required to set up in the answer 
and establish on the trial. Ashland Land & Live Stock Co. v. 
MOY ba ciscavia bis 5: teed as 8.8 Sieie& oark 0 00S: nce! bras ase SHON E ee eee ae seen bs 414 

6. Evidence held not to show payment. Hart v. Bank of Com- 
MVOT OE osc lei00 26 0:86 ae htwin lero Pek %e e o1ais BLES ah Sia lsiaid Saale glo STS 0:9"e Sie Riala 6 “EOD 

6. Sufficiency of evidence to show payment to a subcontractor. 
School District of Beatrice v. Thomas.....ccceececececveccecse 140 


Plea in Bar. See CRIMINAL Lav, 21. 


Pleading. See ConTRIBUTION. DIvorcz, 1. Fraup. MASTER AND 
SERVANT, 8. MECHANICS LIENS, 3. Morraaaes, 13, 14. 
REPLEVIN, 10. 

1. A breach of the contract on which an action is based must be 
pleaded in the petition. Hudelson v. First Nat. Bank of 
Tobias ......... Scape Greraeee ass orev saliie aintele waelesss Lisisivhinvs CRtewidevace oo. 557 

2. Covenants and promises of obligors held sufficiently pleaded 
in a petition alleging the execution and delivery of a bond 
and containing a copy thereof. Hazelet v. Holt County....... 716 

3. As a general rule a party waives error in a ruling upon de- ‘ 
murrer by pleading over. Wheeler v. Barker....csscceseceees 846 


Amendment. 


4. Granting of permission to amend a pleading during trial is 
within the discretion of the trial court. Harrington v. Con- 


NOTE bi 65S ie seod eae Seeaia wearers ewes & Seeoutageiaebralane este oat ceeeeee 214 
5. Refusal to allow an answer to be amended during trial held 
proper. Id. 


6. An amendment of a petition during trial should not be 
stricken out because plaintiff, by reason of the change, is en- 
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Pleading—concluded. 


7. 


10. 


11. 


12. 


18. 


14. 


15. 


16. 


titled to recover on either of two theories dependent upon the 
same evidence. Security Nat. Bank v. Latimer....cseeseeece+ 498 


Construction. Sufficiency. 

Where objection that a petition does not state a cause of 
action is made after the trial begins, the pleading will be 
liberally construed and, if possible, sustained. Chicago, B. & 

Q. R. C0. 0. SPIirk.. cece ccs scccccecccscecenssecs ereccecseee 168 
Johnston v. Spencer ......eeees 89S winbia as a Stale eieieeeing ates 198 
Where a statement in an affidavit is susceptible of two mean- 
ings, the construction sustaining the affidavit should be 
adopted. Hudelson v. First Nat. Bank of Tobias............-+ 557 
Where a petition fails to state a cause of action it will not sup- 
port a judgment, and may be attacked on account of such in- 
firmity at any stage of the proceedings. Id. 

The word ‘made’ in a petition in an action on a bond held to 
express the same meaning as “executed.” Hazclet v. Hult 
COUNEY oie was 56s hed a aisle eo ee a ES ee eb 55S Fie URS Reseieieleie ete CLO 


Defauit. 

Where a defendant is in default the allegations of the petition 
are to be taken as true, except allegations of value and 
amount of damage. Slater v. Skirving......... ba cit eeceieb ere . 109 
Permitting a defendant in default to file an answer is a mat- 
ter resting largely in the discretion of the trial court. Grand 
Island & W. C. R. Co. v. Swindank, ...ccccccescccccsccscesenee G21 

Motion to Strike. 
A motion to strike matter out of a pleading should refer spe- 
cifically to the alleged objectionable statement. Chicago, B. & 
Q. BR. Co. v. Spirk. ccc. cece ec cw ene scso.8: bobvays Sid, 0 teehee e evaltie.s .. 167 
A motion to strike objectionable statements from a pleading 
may be overruled where the motion includes pertinent matter 
with that assailed as impertinent. Jd. 
An order striking from the files an amended petition as being 
like one to which a demurrer had been sustained, may be re- 
viewed by a proceeding in error. Wheeler v. Barker......... 846 


Replevin. 


Ordinary rules of pleading do not apply in replevin. Wood- 
bridge Vv. De Witt. .ccccsveccvcccvecvccccccccsccevsvesseserers 98 


Powers. See Counrigs, 1. 


Practice. See JupamMENTS, 9-11. Review, 20, 73. 
It is the proper practice to instruct the jury to return a verdict 


for defendant, where plaintiff fails to establish his cause of 
action. Thompson v. Missourt P. BR. Co.scccccccecccecseseeeae BOT 


Precincts. See Counriss, 2, 3. 


Preferences, See FRAUDULENT CONVEYANCES, 4, 
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Principal and Agent. See Huspanp AND WIFE,6. INTOXICATING 


1. 


2. 


3. 


4, 


Liquors, 5. Morrcaacss, 11, 12. 

Ostensible authority is such as a principal intentionally, or by 
want of ordinary care, causes or allows a third person to be- 
lieve the agent to possess. Phenix Ins. Co. v. Walter........ 
Phoenia Ins. Co. v. Rovinson.....ccccccccccccceecees a orkseia See 
Phoenia Ins. C0. 0. Hale... ccccccccsvccccccccscaccscesecveveses 
The fact that one who collected a debt was not in possession 
of the note and mortgage held not to show conclusively that 
he was not the agent of the mortgagee. Id. 

Contract of agency held to apply to indorsement and guar- 
anty of the agent only upon such notes as were received by 
him in sales of goods of his principal. Lininger v. Webb..... 
To estop a principal because of the ratification of his agent’s 
unauthorized acts, it must be shown that the approval was 
made with knowledge of what the agent did and promised. 
Cram v. Sickel. .cecesessace POS rc re eine 


Principal and Surety. See Contracts, 14. County Courts. Ds- 


1, 


2. 


POSITORIES, 3. . 
An undertaking wil! be strictly construed in favor of sureties, 
and their liability will not be extended by construction be- 
yond their specific agreement. Godfrey v. City of Beatrice.... 
Petition in a suit for contribution between sureties on the 
bond of county treasurer held not to state a cause of action. 
Fullerton 0. Dilworth. .ccccccccccccccccccesccccscvveecsssvecs 
PUM Cron: O:: OY sisd 6 oe 51556 we Sala a ian 66:8 carci iad aia le Tale Sis ine SNe ees 
The fact that a mortgagee collected interest due on the mort- 
gage and remitted it to his assignee is not alone sufficient to 
justify the conclusion that the agency of mortgagee author- 
ized him to collect the unmatured debt. Porter v. Ourada.... 


. In an action on the bond of a county clerk, the sureties are 


liable for interest on a claim for fees retained by him in ex- 
cess of his salary, though the county made no demand upon 
him for payment of the excess. Hazelet v. Holt County...... 


Privileged Communications. See EVIDENCE, 3. 

Probate Court. See County CouRT. 

Process. See SUMMONS. 

Promises. See ConTRACTS. 

Public Funds. See DEPOSITORIES. EMBEZZLEMENT. 

Public Lands. See Trespass, 1. 

Public Policy. See Carriers, 1. 

Quantum Meruit. See Contracts, 9-11. 

Question of Fact. See HomicimpE, 12. MasTER AND SERVANT, 6. 


NEGLIGENCE, 2, 3. 


Quieting Title. See TaxaTIon, 6. 
Quitclaim Deeds. See Covenants, L. 
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Quo Warranto. See INJUNCTION, 1. 


Railroad Companies. See Carriers. Contracts, 6. COUNTIES, 
2,8. MASTER AND SERVANT. STATUTES, 7. 

1. A railroad company may maintain a suit to enjoin a school 
tax levied on a bridge not within the school district, though 
the company listed the bridge with the district for taxation, 
and paid the taxes thereon in previous years. Chicago, B. & 
Q. BR. Co. 0. CASS COUNTY... .cccccsccscvcccccscscccccoccsescers 
Where injury to live stock upon an unfenced track, which the 
company ought to have fenced, is caused by a moving train, 
the company is liable, though there was no actual collision. 
Chicago, B. & Q. BR. C0. V. COD. ccc ccc nc ccc cc ve nsccccscseecees 
3. That part of section 2, article 1, chapter 72, Compiled Statutes, 

allowing a recovery for double the value of live stock injured 
on an unfenced railroad track is unconstitutional. Grand 
Island & W. 0. R. Co. v. Swinbank. .. ccc ccc ccc wceccc nec ceeeece 
4. Construction of chapter 19, Session Laws of 1891, requiring 
railway companies to equip their cars with automatic 
couplers, Thompson v. Missouri P. BR. CO..cserereccevccscoes 
5. The negligence of a traveler on a highway in attempting to 
drive across a railroad track in front of an approaching train, 
held to preclude a recovery for his death, Guthrie v. Missouri 
y seam (ee Os OPP ee yore ee ee wide ayelerdiwie wera ielece stare 
6. In a suit against a railroad company for damages resulting 
from failure of its servants to ring a bell or blow a whistle at 
a crossing, it is error to instruct the jury that the omission to 
give the signals required by statute is prima facie evidence of 
negligence. Chicago, St. P., M. & 0. R. Co. v. Brady... .seeees 


Rape. See HomicIne, 2. 
Evidence set out in opinion, held to be irrelevant and prejudicial. 
Myers 0, State... cccccccccccevcnsccccccrsvessccvcevsersesseses 


Reasonable Doubt. 
Charge of the court on the subject of reasonable doubt set out 
in the opinion and approved. Davis v. Staté...cercrsccrcose 


Receipts. See PAYMENT, 1, 2. 

Receivers. See BANKS AND BANKING, 1-3. 

Records. See REVIEW, 23. 

Registration. See CHaTTEL Morreaass, 1, 2, 

Rehearing. See REVIEW, 63. 

Relation. See CHATTEL MorTGAGEs, 1. STATUTE oF FRAUDS, 3. 


Release and Discharge. 

An employe of a railroad company who accepts from the relief 
department benefits for an injury, under an agreement of 
membership releasing the company from Jiability in case of 
such acceptance, is estopped from suing for damages. Chicago, 
Bl & Q. BR. C0. 0. OUrtis.cccccccccccccccvesccncscccccsccveseens 
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Relief Departments. See ConTRAcTSs, 6, 


Remittitur. See NEw TRIAL, 6. 
Where judgment is too large and the amount of excess appears 


from the record, the party who recovered the judgment, in ab- 
sence of other error, may be permitted to remit the excess 
and have the judgment for the balance affirmed. School Dis- 
trict of Beatrice v. Thomas...ccccccccececccccscces ie erases e's 'e 


Replevin. See Courrs, 6-9. GUARANTY, 2. REVIEW, 39, 40. 


4 


%. 


8. 


10. 


11. 


12, 


Affidavit. 


. An affidavit omitting the statement that the property is 


wrongfully detained by defendant, held sufficient to give the 
district court jurisdiction to issue a writ of replevin, where a 
duly verified petition on file contains such a statement. 
Hudelson v. First Nat. Bank of Tobias........... Soha wi erseaee 
An affidavit alleging that plaintiffs “are entitled to the pos- 
session” of the property is not insufficient because the word 
“immediate” is not used in connection with “possession.” Id. 


. Where defendants appear, answer to the merits, and go to 


trial without making objections to amendable defects in the 
affidavit, they waive such defects. Id. 

In replevin before a justice of the peace plaintiff need not file 
& bill of particulars, as the affidavit may be used in lieu 
thereof. Bolin v. Fines... ccccc ccc ecccvecccsscccscce ealeieis ores 


. To invest a justice of the peace with jurisdiction to issue a 


writ of replevin, it is necessary for plaintiff to file an affidavit. 
Td. 


. Where plaintiff claims property by virtue of a chattel mort- 


gage, an affidavit containing no allegation that the debt is 
due, or that part of the debt remains unpaid, or that an 
exigency exists entitling plaintiff to immediate possession of 
the chattels, does not invest a justice of the peace with juris- 
diction to issue a writ. Id. 
Pleading and Proof. Fraud. Liens. 

Ordinary rules of pleading do not apply in replevin. Wood- 
bridge v. De Witt. .cccecccecccncccescccesecs See Sete SSA eS 
The rule that a party may prove fraud under general allega- 
tions of ownership and right of possession, applies to inter- 
venors in areplevin suit. Jd. 


. A party may prove fraud under general allegations of owner- 


ship and right of possession. Id. 

Under allegations of general ownership and right of posses- 
sion, evidence that plaintiff has a special interest in, or lien 
upon, the property is irrelevant. Wilson v. City Nat. Bank... 
In replevin in the district court, the petition must be sufficient 
without reference to the affidavit. Heudelson v. First Nat. 
Bank of Tovias.....ccccvcccccccccccsccscece a cinta Save wiensieie’e! sls 
Where plaintiff claims right of poaneesion vue a chattel 
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Replevin—concluded. 


18. 


14, 


15. 


16. 


mortgage, he must allege in his petition that the mortgage 
debt has matured and that it remains unpaid. Id. 
Parties. 
In a replevin suit, where the plaintiff has taken the property, 
it is error to permit a stranger to be substituted for the orig- 
inal plaintiff over defendant’s objection. Flanders v. Lyon... 
Damages. 
The successful party to an action of replevin should recover 
therein all damage sustained by him by reason of the unlaw- 
ful detention of the property. Teel v. Miles........ceeeseneee 
Attachment. 
Evidence held sufficient to sustain a judgment for plaintiff in 
a suit for property seized by a sheriff under a writ of attach- 
ment, Sloan Vv. WHEY. ccccecccccccccccsvenccsccevsvescenses 
Bond. 
A defendant who filed an answer and participated in the trial 


waived his right to object to defects in the replevin bond. 
Hudelson v. First Nat. Bank of Tobias. cccocsccccscvcoveccces 


Rescission. See SAxss, & 


Res Judicata. See COVENANTS, 2. 


1 


6. 


Issues. Effect of Adjudication. ,Hvidence. Default. 
Where plaintiff alleges several facts, the proof of any one of 
which entitles him to judgment, and there is a general finding 
against him, it will be conclusively presumed that each fact 
so averred was determined against him. Slater v. Skirving.. 
Where the suits are based on the same claim, the judgment in 
the first is a bar to the second, not only as to every matter 
offered and received to sustain or defeat the claim, but as to 
any other matter which might have been offered for that pur- 
pose. Id, 

Where the second suit is based upon a different claim, the 
judgment in the first operates as an estoppel only as to the 
matters in issue upon the determination of which the finding 
or verdict was rendered. Id. 

Plea of res judicata sustained as to all issues in a suit to en- 
join the enforcement of a judgment by default on the grounds 
that it was procured through fraud, that it had been irregu- 
larly obtained, and that the petition failed to state a cause of 
action, where the same grounds, in a suit to vacate the judg- 
ment, had been alleged in a petition dismissed on a general 
finding. Id. 

Where the record is uncertain as to the issues adjudicated, 
extrinsic evidence is admissible, in a subsequent suit brought 
for a different object, to show the issues determined in the 
first case. Id. 

Extrinsic evidence is not admissible to contradict the record 
of a former judgment. Id, 
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558 
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Res Judicata—concluded. 
7. A party cannot avoid the effect of an estoppel by showing 


10. 


11. 


12. 


18. 


that while he presented issues which, if proved, would have 
resulted in a different judgment, he withheld the proof. Id.. 


Estoppel. 


. Defendants held not estopped by a former judgment pleaded 


to allege the failure of consideration for the notes sued on. 
Nat. Bank of Battle Creek v. Miller.......e00 oo eae Meee aaa os 


Finding and Judgment. 


. To render the proceedings in a case a bar to a suit on the 


same cause of action, there must in the first suit be a general 
finding and a final judgment. Hart v. Bank of Commerce..... 


Dismissal. 
Where there were special findings for plaintiff, except one 
showing the action was prematurely brought, a mere dis- 
missal was held not a bar to a subsequent suit on the same 
cause of action when it matured. Id. 


Replevin. Damages. 
Where defendant in replevin recovered judgment for the re- 
turn of the property and for damage for wrongful detention, 
he cannot thereafter maintain an action against the plaintiff 
for damage on account of depreciation in the value of the 
property while in possession of the latter. Teel v. Afiles..... 
Order of County Board. 
Where, through fraud or mistake, a county clerk is allowed 
to retain fees in excess of his salary, the adjustment of the 
account between him and the county is not a bar to an action 
by it to recover the excess. Huzelet v. Holt County.......... 
Repayment of Lieense Money. 
A judgment against a village for unearned license money 
paid by plaintiff before his license was revoked, eld not a 
bar to an action by the same plaintiff against a school district 
which had received the money from the village treasurer. 
School District v. Thompson..... M sraraueraie tects ee er 


Resulting Trusts. See Trusts, 1-3. 


Reversion. 
Where a life-tenant’s lessee, without a contract with the rever- 


sioner, remained in possession after termination of the life 
estate and paid rent to the administrator of the tenant for 
life, the administrator is not liable to the reversioner for the 
rent. Guthmann v. Vallery...cecccccescccvecssncvecvcceccece 


Review. See Covenants, 4. NEw TRIAL. REMITTITUR. 


1. 


Abstracts. 
A judgment in a case submitted on an abstract will only be 
reversed where error appears from the abstract itself. Home 
Fire Ins. Co. v. SKOWMAL. 0... cece eee encesceeerees aare 


2. In reviewing a case submitted on an agreed printed abstract, 
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Review—continued. 


4 


by 


7. 


10. 


11. 


12. 


the court will not look beyond the abstract. Whecler v. 
BOURKE ssc nba od eke eg gd Oe seis tee we ee Roo Coa ee hisin'c 05 oe wie OAT 


Affirmance. 


. Judgment on a verdict may be affirmed where it is the only 


one that could have been correctly rendered under the undis- 
puted evidence. Nebraska Land, Stock-Growing & Investment 
Co. v. First Nat. Bank of Minden.........ccceecccecccccecsces 516 


Appealable Interest. Parties. 
An appealable interest exists when the judgment or decree so 
affects a party or privy to the record that he would derive a 
substantial benefit from its modification or reversal. Penn 
Mutual Life Ins. Co. v. Creighton Theatre Building Co......... 659 


. A bidder at a judicial sale, whose bid has been accepted, may 


appeal from an order setting the saleaside. Id.............- 660 


. On a motion to dismiss an appeal on the ground that the ap- 


pellants are without an appealable interest, the question is not 
whether on the merits they are entitled to a reversal of the 
decree. Id. 

‘Where the report of a judicial sale is ambiguous as to accep- 
tance of a bid, but affords a fair basis for contention that a 
particular bid was accepted, the bidder may appeal from an 
order setting aside the sale, and on motion to dismiss the ap- 
peal the court will not inquire whether the contention is well 
founded and the appellant entitled to a reversal. Id. 


. A motion to dismiss an appeal on the ground that appellants 


are without an appealable interest should be overruled where 
the record shows they are in the attitude of parties claiming a 
substantial right defeated by the decree. Id... sesceceveeess 659 


Assignments of Error. 


. An assignment that the court erred in permitting the intro- 


duction of evidence must specifically designate the ruling 
complained of. Woodbridge v. De Witt.....c.ceecscoeee seveee 98 
Errors in the admission and rejection of evidence cannot be 
reviewed unless the particular rulings complained of are 
pointed out in the petition in error. Grand Island & W. O. R. 
Co. v. Swinbank..... Salstasecofsiesial owes tetela tese/eie 1o1o aveleleeie sien soeeee O21 
The court is not without jurisdiction to review a case on 
error simply because the petition in error does not specifically 
allege that the court below erred in overruling the motion for 
a new trial. Chicago, B. € Q. R. Co. v. Cass County.......... 370 
An assignment of error relating to a group of instructions, 
where the ruling as to any one of the group against which the 
assignment is directed is without error, may be overruled. 
Woodbridge v. De Witt..... scavenge isin 6 ose Sie @ ae wisieie Sia Sayers ees «ee. 102 
Kliment v. COrcoran ...ccccccsccavccsccccncccaccssesscecesees 142 
Everingham v. Harris ..cceccccccccccccccccccetsssccescscsess ODT 
Kloan 0, Wherry .cccccccccccncvcccccccsccsacsscecescsscesoers COR 
Olark V. Hughes..cccccccscccceccvcccecceecccscscscevscsseses bok 


924 INDEX. 
Review—continued, 
13. An assignment of error relating to instructions as a whole, In 


14, 


15. 


16 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


24, 


a motion for a new trial or in a petition in error, is {nsuf- 
ficlent, unless each paragraph is erroneous. Hodgin v. Whit~- 
comb .. 


Assignments of error involving an examination of an un- 


authenticated bill of exceptions will be disregarded. Hazelet 
O. Holt County... ccccccccscvecvcccceces 


Bill of Eaceptions. 
Refusal to give instructions held not reviewable in absence of 
a bill of exceptions. Union P. R. Co. v. Thorne........cec eee 
Questions of fact cannot be considered in absence of a bill of 
exceptions. HEveringham v. Harris....-csccoees 
A bill of exceptions not authenticated by the certificate of the 
clerk of the trial court will not be examined in the supreme 


court. Hazelet v. Holt County..... die eielieidie. cee Sie (aide Solera sie sissies : 

Gray v. EVDUNg. wc cccceceescccneee wafdia? biel eco iale $b eldroiwts (ole eas ers 
Briefs. 

Assignments of error not presented by the brief or oral argu- 


ments are waived. Hamer v. MCPeggan...cccccccccsccscccere 


Costs. 
Upon review of a judgment for plaintiff in an action on a fire 
insurance policy covering realty, attorney’s fees for services 
in the supreme court should not be allowed. Home Fire Ins. 
Co. v. SKOUMAL 2.0 ccc cee reece cer cere ceneee Sots 
Where the supreme court in remanding a cause directs the 
trial court to tax all costs to appellee, the latter may move for 
a rehearing or for a modification of the order as to costs. 
Oliver v. LON8ing. .cccveccccccnce seve cccecescccscccscceeseees 
Discretion. 
A judgment should not be reversed because defendant was 
permitted to answer out of time, unless the record affirma- 
tively discloses an abuse of discretion on part of the trial 
court. Grand Island & W. O. R. Co. v. Swinbank......... wee 
An exercise of discretion in placing a reasonable limit upon 
the time for the production of evidence is not subject to re- 
view except in case of an abuse of power on part of the trial 
court. Morgan v. State... cccssccccccccccccsscctecsens 
Dismissal. 
On motion to dismiss appeal because the transcript was filed 
too late, an affidavit of appeliee’s attorney containing, inter 
alia, a statement that he searched the records after the time 
to appeal expired and did not find the transcript, held insuf- 
ficient to contradict a record showing that the transcript was 
filed in time. Fenton v. American Jewelry CO...cccsececcseees 


Election of Remedies. 


The filing of a petition in error is an abandonment of review 
by appeal. Shaw v. Rodinson.....cseccccseccccccccescccnrres 
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Review—continued. 


25. 
26. 


27. 


28. 


29. 


30. 


31. 


32. 
33. 


34 


35. 


36. 


37. 


38. 


39. 


An appealable judgment may be reviewed on error or appeal 
at the election of the party aggrieved. Chicago, B. é Q. R. Co. 
v. Cass County ...... scent tiers Lea caNainlaletetal cease rat's Goditers PiecR a ahie'n, a eLene 
One seeking to review an appealable judgment may elect as to 
error or appeal any time before the final submission of the 
case in the supreme court. Id. 

A decree will be reviewed on error where a party who filed a 
petition in error does not elect to rely upon appeal. Jd. 

Evidence. 

The judgment will not be disturbed where the only question 
presented is one of fact as to which the evidence is conflicting. 
Central Nebraska Nat. Bank v. CUne.....ecceeeees 
McGinnis v. Kyd..csccevcscees archaea’ aeiwraveintese SSciaje eee 
A judgment sustained by sufficient evidence may be affirmed 


925 


369 


63 
282 


upon a record presenting no question of law. Bradford v. . 


Deir 2 ik ee catia eae anes Bejane @rdwie Bb bee iw wie Swe Riwwelwrd etd BR owes 
A finding will not be disturbed where the evidence is conflict- 
ing. Spelts v, Sttherland. ....ccccccccccccccccsssccecsccs siete 
Hibbard v. Wilson.......e0e Wiloranaiatinte ereveveie’ardiwiatainieyy.eisie ecole Sor 
Hamer v. McKinley..... eibie: WSleseei eh ejsie wie'eie"siereie, ese ie Sieiese Se eels 8’ 
Chicago, B. é Q. R. Co. v. Spirk..... baie Waeiete.s aaetereneie aes eaicaiaiete'e 
A verdict based on conflicting evidence will not be disturbed. 
Home Fire Ins. Co. Vv. PhelpS.....cccccesceecasvevcccccesceees 


A verdict will not be disturbed merely because it is against 
the preponderance of the evidence. Ashland Land ¢ Live- 
Stock Co. v. MGY....cccccceeeees ye Wao hapten ee dca ha gialtganaece Wee hive 
Where the evidence is such as to justify impartial minds in 
reaching different conclusions, the trial court’s finding 


thereon will not be disturbed. Wyman v. Connery.......... 7 
An order dissolving an attachment on conflicting evidence will 
not be disturbed. Smith v. Bowen.....c.cc cece eceeeee a 


Where the evidence is conflicting the verdict will not be dis- 
turbed as lacking support in the proofs. Doane v. Smith 
Bros. Loan & Trust Co. ....+e00 
A finding of the district court should not be reversed on the 
ground that it is not supported by the evidence, solely be- 


643 
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280 


cause the supreme court might have reached a different con--. 


clusion. South Park Improvement Co. v. Baker. ....eccecccees 
Where the evidence was conflicting as to service of a sum- 
mons it was held that the finding would not be disturbed. 
Commercial Bank of St. Louis v. Eastern Banking Co.......... 
A verdict reached upon consideration of conflicting evidence 
will not be disturbed, though the proofs made by the prevail- 
ing party are not entirely satisfactory in character or pre- 
ponderance. Alter v. Bank of Stockham.....cccccccccssevcecs 
Final Orders. 
In replevin, where the county court found for plaintiff as to 
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40. 


41. 


42. 


43. 


44. 


45. 


46. 


47. 


48. 


49. 


50. 


certain of the goods, and for defendant as to the residue, and 
rendered an appropriate judgment on each finding, the de- 
termination was held to constitute a single judgment, so that 
an appeal by plaintiff to the district court brought up the 
whole case for trial de novo. Bates v. Stanley... ..cccccccceees 258 


In case two separate and distinct judgments are entered in a 
replevin action,—one for the plaintiff covering a portion of 
the property and the other in favor of the defendant for the 
remainder,—and an appeal is taken alone from one of them, 
the other is final and conclusive as to all matters thereby ad- 
judicated. Per Norvat, J. Id. 


From the mere fact that there was filed in the district court a 
copy of a petition and an answer entitled “In the County 
Court,” and indorsed as therein filed, it will not be assumed 
that there was a judgment in, or an appeal from, the county 
court. Walton v. CamMppell ..rcccccccerccccccrcccscvccscssees $88 


An order of the district court taxing costs as directed by a 
mandate of the supreme court held not reviewable. Oliver v. 
LQNSUNG 5.0 60.0 6 scije Caw cae 86 0d 8 WO aleceniassOe-w is Maewchwses aiedes, OLS 


An order made on application to modify a decree for per- 
manent alimony is appealable. State v. Cook.......-eccceene 822 


An order striking from the files an amended petition as being 
substantially the same as the original, to which a demurrer 
had been sustained, may be reviewed by a proceeding in error. 
Wheeler v. Barker... ccccsccecccsccccscessccsesscsescescesess B46 


Harmless Error. 


Admission of irrelevant evidence in a trial to the court with- 
out a jury is not ground for reversal of a judgment. Phenix 
Ins. Co. v. Walter...... GAveuasYe nia ralotace ea ese simvecaiieie's.e SSieees eee eer: LOZ 


Where an answer to a question for a special finding would be 
immaterial, it is not prejudicial error to render judgment on 

the general verdict without first requiring a special finding in 
answer to the question. Doane v. Smith Bros. Loan & Trust 

| OC AAR Ce rere sahara sreietale tale 6 sss bets dso late. aie Sie-wieleis) shelele weters “LOU 
Refusal to require a non-resident plaintiff to give security for. 
costs is not reversible error where, on final hearing, the costs 

are properly taxed to defendant. Hard v. Hurd.............. 412 


Error, if any, in admitting writings in evidence without a 
proper foundation, held harmless, where their contents were 
properly proved by parol testimony. Meyer v. Shamp........ 485 
Where the evidence justifies the court in directing a verdict 
for defendant, the entry of a nonsuit is error without preju- 
dice to plaintiff. Thompson v. Missouri P. R. Co....... eeedoue DAL 
Denial of a jury trial upon an issue of fact tendered by a plea 
in abatement held not reversible error, where the record fails 
to disclose that the prisoner was prejudiced, Bolln v, State.. 582 
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Instructions. 
51. An instruction should be examined as a whole. Davis v. 
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54. 
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61. 


62. 


63. 


64. 


65. 
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Issues. 
An issue not raised by the pleadings or evidence will be 
disregarded. Klamp v. KlIGMDP...cccccsccecccccceneccececsees 
Parties will, as a rule, be restricted to the theory upon which 
the cause was tried below. Shaw v,. Robinson........ POST ENTS 
A judgment should not be reversed for the erroneous admis- 
sion of evidence upon a proposition not controverted in the 
supreme court. Sloan v. WhErry...ccccseeseees aaa ierste'e aces ele 
Ordinarily a cause should be tried in the appellate court with 
the issues unchanged. Aforrill v. Crawford... ceccecccsecceces 


. Laches. 
A judgment rendered more than a year before a proceeding in 
error was instituted cannot be reviewed. Hogue v. Ogle...... 
Omission to file a transcript for review within the statutory 
period is not excused by the fact that plaintiff in error was 
unable to obtain a bill of exceptions in time. Stull v. Cass 
County ....... Rie eldisievess wiiiaresnvais tree tiie bere Shodan alee rasatbfecare Che aisle 
An error proceeding may be dismissed for want of jurisdic- 
tion where the petition in error and transcript are not filed in 
the supreme court within one year from rendition of the judg- 
ment below. Id. 
New Trial. 
Objection that the judgment is unsupported by the evidence 
will not be considered on petition in error unless presented 
below by motion for a new trial. Shaw v. Robinson.......... 
Where two or more plaintiffs or defendants join in a motion 
for a new trial or in 2 petition in error, an assignment of error 
which is not good as to all who join must be overruled as to 
all. Minneapolis Threshing-Machine Co. v. Regier....... Shae 
An objection that the court refused to direct. a verdict was 
disregarded because it was not raised below in the motion for 
a new trial. Home Fire Ins. Co. v. PhelpS...ccccccevcereeeees 
An objection toa charge, the objection not having been called 
to the attention of the lower court by the motion for a new 
trial, will be disregarded. Ifodgin v. Whitcomb...... sseisnesare 
A rehearing will not be granted when it is clear that no other 
conclusion than that already reached is possible. Tecumseh 
Nat. Bank v. Saunders.....-.ceeeeee alae Gate eels. ee one Aer 
Pleading. 

Aruling on a motion for leave to amend a pleading during the 
trial may be reviewed to ascertain whether there was an 
abuse of discretion. Harrington v. Connor........ eae ces 
In reviewing an order striking from the files an amended peti- 
tion as being like one to which a demurrer had been sus- 
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66. 


67. 


68. 


69. 


70. 


71. 


72. 


73. 


74. 


15. 


tained, the court will ascertain whether the petitions are sub- 
stantially the same, and if they are not, the ruling below will 
be held erroneous and the error prejudicial where the 
amended petition states a cause of action. Wheeler v. 


BOT? oe aiss eiaid as: 820-6 ah laisia 6 eas ele 16:6 0 Wi ble Wb Wale eels eekea's HOES 


Questions Not Raised Below. (See also Review, 59, 61, 62.) 
One who answered to the merits of the case and submitted to 
the jurisdiction of a court of equity cannot complain for the 
first time on appeal that plaintiff had an adequate remedy at 
law. Siahlhut v. Bauer...... Sibe wueW al djois 60a Siaraieie Bis aisle’ 46 Waa 
A petition failing to state a cause of action may be first at- 
tacked on that ground in the appellate court. Hudelson v. 


First Nat. Bank of Tovias........ ccc ecw ccc ec cst ecccacenes ae 
An instruction not excepted to below will be disregarded on 
review. Hodgin v. Whitcomd.........cc cece cece eee eae a Wieete, © 


In reviewing the confirmation of a judicial sale, objections 
not brought tothe attention of the district court in the mo- 
tion to set the sale aside, will not be considered. Nebraska 
Land, Stoek-Growing & Investment Co. v. Cutting.......--0046 
Objection that an instruction contains two or more distinct 
propositions will be disregarded when made for the first time 
in the supreme court. Morgan v. State. .....cccccccecaccerece 


Reversal. Procecdings Below. 

Under an order of reversal it was held that the case was not 
remanded generally for a new trial of the issues, where all the 
questions were determined upon appeal except one as to the 
value of certain realty. Oliver vo. Lansing.......-...0 so eeeee 
Where the issues in asuit in equity were all determined upon 
appeal except one as to the value of realty, it was held that 
the parties were not entitled to a jury trial under an order 
remanding the cause for a trial of the issue undetermined. 
Td. 

Under an order reversing a decree in equity and remanding 
the cause with instructions to the trial court to ascertain the 
value of certain realty, the action of the trial court in refus- 
ing to hear further testimony, and in making a finding from 
the bill of exceptions preserving the evidence at the first trial, 
held proper. Id. 

Stare Decisis. 
A judgment or ruling of the supreme court will be held to 
be the law of the case throughout the litigation in whiah the 
judgment or ruling was rendered. Meyer v. Shamp.......... 
Supersedeas. 

Subdivision 3, section 677, of the Code, providing for supersed- 
ing orders directing the sale or delivery of possession of 
realty, contemplates appeals by the owner or person in pos- 
session, and has no application ta an appeal by a purchaser 
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Review—concluded. 


76. 


17. 


78. 


79. 


80. 


81. 


from an order setting aside a sale and directing a resale, 
Penn Mutual Life Ins. Co. v. Creighton Theatre Building Oo.... 660 
In cases not within subdivision 3, section 677 of the Code, pro- 
viding for superseding orders directing the sale or delivery of 
possession of realty, the district court may allow a super- 
sedeas on proper terms. Id. 

Where an order may be superseded as a matter of right, the 
clerk of the district court should examine the supersedeas 
bond tendered and approve it when it is found to be sufficient. 
REALE 0. CO OM ais oie is oie ske nin0g Se 5 004 66 Ses eeweaae dae cea wea ceneeee Ook 
Where an order made on application to modify a decree for 
permanent alimony directs the payment of money, it may be 
superseded as a matter of right. Id. 


Transcripts. 
Matters certified as part of a record cannot be controlled by 
statements contained in an affidavit. Security Nat. Bank v. 


Latimer wicccccceccccccees afore: 0S Saale 0. 'o:8 ibcé Boe. Bra S OS ore ore Us ead - 498 
A properly certified record of a trial court imports verity. 
Morgan v. State occ cccscccccccccsevecccccevces A olasr Sealine races Bae 


Where a record for review is partial or incorrect, the remedy 
is by means of an appropriate proceeding to secure a correc- 
tion in the lower court. Id, 


Robbery. 
Evidence held sufficient to sustain a conviction for robbery by 


Sales. 


1. 


putting in fear. Williams v. State... .ccsccccceccceceees eweee SLL 


See BANKS AND BANKING, 1-3. ESTOPPEL, 1. HusBaNnp AND 
WIFE, 5. PRINCIPAL AND AGENT, 3. VENDOR AND VENDEE. 
It is not, in order to charge a purchaser of goods with the 
fraud of the seller, permissible to prove that the latter, about 
the time in question, sold other goods of like character “at a 
great sacrifice” without reference to their value or the price 
realized. Sloan v. Wherry....... Sauer bieladaiw.tisasiiee nee eee ah'ee 10S 


. Manner of showing weight of cattle where the buyer alleged 


that the seller fraudulently announced an excessive weight. 
Alter v. Banle of Stocknam..cecccccccccccccccccucscscceuse eee 197 


. A verbal contract for the sale of goods for more than $50, no 


part of which was paid at the time of sale, held enforceable, 
where the buyer accepted the goods as consigned and paid the 
cartage and freight. Riley v. Bancroft’s Estate....... coeeee. 864 


. A contract for the sale of liquors held to have been made at 


the licensee’s store and not at the place to which the goods 
were consigned. Jd. 


Conditional Sales. 


. Contract set out in opinion held not a contract of agency, but 


a contract of conditional sale. Osborne v. Plano Mfg. Co...... 602 


. Section 26, chapter 32, Compiled Statutes, relating to registra- 


63 


930 
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Sales—concluded. 


10. 


tion of contracts of conditional sales, protects only good-faith 
purchasers and judgment and attaching creditors without 
totice. Id. 
False Representations. 

Verdict and judgment on a petition, by which it was sought 
to recover the unpaid purchase price of personal property, are 
not sustained by proof that while in fact such payment had 
actually been made, yet that by false representations the de- 
fendant had induced the plaintiff to pay the defendant an 
amount equal to the amount of such purchase price. Cockrell 
De W008 66 ioe sein S codecs Ons Miata cee den boa Ve wee eoeRuiee wea w ERs 


. To authorize the rescission of a sale on the ground of the 


buyer’s false representation, the representation must have 
been made as to an existing fact. Cohn v. Broadhead......... 


. An order for goods, a promise, in good faith, to pay one-half 


the purchase price on delivery and the balance in the future, 
and a violation of the promise, feld not to warrant the con- 
clusion that the sale was induced by the fraudulent repre- 
sentations of the buyer. Id. 

The fact that a merchant in making a statement as to his 
stock overestimated its value, eld not to warrant the conclu- 
sion that a sale to him was induced by fraudulent representa- 
CIO. Tos. 6 siecs%s sie 8 03 5-40 6 se sees ws Sob oie eels satis sete eeuteieie 


Schools and School Districts. See Conrracts, 12-14. Manpamus, 


1. 


5. 


4, TAXATION, 7, 
Supplies. 
Section 10, subdivision 18, chapter 79, Compiled Statutes, pro- 
viding for the purchase of ‘“‘school supplies,” is valid, though 
the title to the act is as follows: ‘“‘An act to provide cheaper 
text-books, and for district ownership of the same.” Aff- 
WOOT Os State rises oe sisin x sistas Salas cae Saisee Die eels oils a5'6 crabs Bie 
High Schools. 
“An act to provide free attendance at public high schools” 
(Session Laws, 1895, p. 226, ch. 60), is unconstitutional as 
amending former statutes without referring to them. Board 
Of Education Vv, MOSS. ..ccccccccccesvccccesccevsccscssscecees 


Organization of Districts. 
Under section 3, subdivision 1, chapter 79, Compiled Statutes, 
a county superintendent has exclusive original jurisdiction to 
form schoo! districts from territory not formerly organized as 
such, and his right to proceed does not depend upon an ex- 
pression of the residents nor upon notice of his purpose to act. 
Bay State Live-Stock Co v. Bing......... Slate Sess Sate adie ei’ 


. Where a county superintendent formed a school district from 


new territory, a subsequent entry of his order on the record 
does not contro! as to the time it became effectual. Id. 


Taxes. Injunction. 
A suit to enjoin a school tax on the ground that the property 
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Schools and School Districts—concluded. 

assessed is not within the limits of the school district held not 

to call in question the legal organization of the school district. 

Chicago, B. & Q. R. Co. v. Cass County..... ey ee ee sbi ae ees 370 
6. A school district is without jurisdiction to levy a tax on realty 

not within the limits of the district. Id. 

7. In a suit to enjoin a school tax on the ground that the prop- 
erty assessed is not within the limits of the school district, 
the court is not required by section 8, subdivision 3, chapter 
79, Compiled Statutes, to conclusively presume anything 
further than the legal organization of the school district. 7d. 
Evidence held to establish that no part of a railroad bridge 
taxed by a school district is within the limits of the district. 

Id. . 

9. Where a county treasurer collected taxes to pay a school dis- 
trict bond and, without the knowledge and consent of the 
holder, lost the money by depositing it in insolvent banks, it 
was held that the loss did not fall on the bondholder, and that 
the collection of a tax levied on the property of the district to 
pay the amount due on the bond would not be restrained by 
injunction. dacovson V. OAry..cccccccccccccccsscceccscsseese 102 


: Repayment of License Money. 

10. Where license money was paid to a village treasurer, and he 
paid it over to a school district, on cancellation of the 
license the licensee may maintain an action against the 
school district for its repayment, School District v. Thomp- 
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Set-Off and Counter-Claim. 
An instruction that defendant, in order to recover, must prove 
his counter-claim, or the items thereof, by a preponderance of 
the evidence, held applicable to the issues and correct as to 
the burden of proof. Ashland Land & Live-Stock Oo. v. May.. 474 


Settlement. See ComprRomMisE AND SETTLEMENT. DEPoOSITORIES, 3, 
Sheriffs and Constables. See EXECUTIONS. TRESPASS, 2. 
Sidewalks. See MunicipaAL CorrorATIons, 2. 

Special Assessments. See MUNICIPAL CORPORATIONS, 4, 

Special Findings. See Review, 46. 

Stare Decisis. See REVIEW, 74. STATUTES, 13. 

State. See DEPOSITORIES, 


State and State Officers. 
The act providing for a uniform system of verified vouchers 
(Session Laws, 1895, p. 284, ch. 65; Compiled Statutes, ch. 83, 
art. 8, secs. 6-10), applies to legislative acts appropriating a 
definite amount of money, or so much thereof as may be re- 
required, for a designated purpose. State v. Cornell.......... 553 


State Treasurer. See DEPOSITORIES, 
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Statute of Frauds. 


1. 


2 


~ 


The object of the statute of frauds is to prevent frauds and 
perjuries. Riley v. Bancrofi’s Estate... ..... cc ccc cece eee ceeee 
While certain contracts are by the terms of the statute de- 
clared void, the uniform construction placed upon the statute 
renders such contracts not void, but unenforceable for want of 
the evidence which the statute requires. Id. 


In case of a sale of goods for more than $50, where there was 
no note or memorandum in writing, and no part of the price 
was paid at the time, a subsequent acceptance by the pur- 
chaser of the goods does not constitute a new contract, but 
merely renders enforceable the original verbal contract, and 
for that purpose relates back to the time and place thereof, 
Id. 


Statutes. See InsuRANCE, 3, 4. TABLE, ante, p. llil. 


1. 


= 


x 


a 


Amendments. 
The state depository law (Session Laws, 1891, ch. 50) is not 
amendatory of subdivision 8, section 2, article 4, chapter 83, 
Compiled Statutes, in such a sense as to render it inimical to 
section 11, article 3, of the constitution, relating to amend- 
ments. In re State Treasurer's Scttlement.....ccccesceeveeves 
An act amendatory of existing statutes is unconstitutional 
when it does not mention or describe them. Board of Hduca- 
BOM DO, MOSES... ccccccccccmeccceencsscaccssetersserresesercs 


. An entire amendatory act is void where part of it amending 


existing statutes without referring to them was the induce- 
ment for the passage of the remainder of the amendatory act. 
Id. 

The act of 1877 (Session Laws, p. 60; Compiled Statutes, ch. 
72, art. 1, sec. 2), purporting to amend section 2 of the act re- 
lating to the liability of railroad companies for live stock in- 
jured where no lawful fence has been constructed (General 
Statutes, p. 202), is unconstitutional because it did not repeal 
the section amended. Grand Island & W. C. R. Co. v. Swin- 
DANK cccvceveccccccccvesceres SF etaie.o Sees 


ee 


Constitutional Law. 


Every legislative act comes before the courts surrounded with 
the presumption of constitutionality, and this presumption 
continues until the act under review clearly appears to con- 
travene some provision of the constitution. Davis v. State... 


. A statute is not void for uncertainty, which prescribes, as a 


punishment for doing a certain act, the same punishment 
which is prescribed for doing another named act, when the 
same criminal code defines the latter act and prescribes its 
punishment. I[d. 

Section 93 of the Criminal Code, providing for the punishment 
of persons who maliciously injure railroad property, does not 
violate any provision of the constitution. Id. 
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Statutes—concluded. 


8. 


9. 


10. 


11. 


12. 


13. 


14, 


15. 


Construction. 
Effect, if possible, must be given to every part of a statute. 
McIntosh v. Johnson..... afew! wie, Si Viehie iSidiw e Srera iorereiesenaie ora eieiiaieha, Shaves : 
Statutes remedial in their nature should receive a liberal con- 
struction. Id. 
An act will be given a prospective operation unless a con- 
trary intent is clearly expressed. Id. 
Sections 40, 41, Compiled Statutes, providing for the collection 
of public funds and money, operate prospectively as well as 
retroactively. Id. 
A court will not give a retrospective effect to a statute unless 
it is clear from the language used that the legislature in- 
tended to give it that effect. Commercial Bank of St. Louis v. 
Eastern Banking C0.....ccessevecceece Osada eae Sion: Os eiewd eet’ 
The legislature of Nebraska, in the enactment of the Ohio 
Criminal Code, is presumed to have adopted the construction 
thereof by the courts of Ohio, but such construction may be 
rejected for reasons which would require the overruling 
thereof had it been first adopted in Nebraska. Morgan v. 
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Titles. 
Chapter 46, Session Laws, 1891, entitled ““An act to provide 
cheaper text-books, and for district ownership of the same,” 
does not violate section 11, article 3, of the constitution relat- 
ing to titles of bills and to amendments of laws. Affholder v. 
Slate ccccceseceseasessens POCO TERINR EE eee eer 
Under the title “‘An act to provide cheaper text-books, and for 
district ownership of the same,” the legislature may insert a 
section authorizing school boards to purchase ‘“‘school sup- 


plies.” Id, . 
Subrogation. 

1. The right of subrogation must rest upon some recognized sub- 

ject of equitable cognizance. Chicago Lumber Co. v. Ander- 

SOM escsoeee lle ies preledeteidie's od. sce s'dvelegielaialelela'e’s ee ole Wallner’ Binierace 

2. Where a lender took a real estate mortgage agreeing to sat- 


isfy, with the proceeds of the loan, a former unmatured mort- 
gage upon the same realty, and paid the money to the original 
mortgagee, who embezzled it and entered upon the record sat- 
isfaction of the first mortgage without authority from one to 
whom it had been assigned, it was held that the assignee 
should be subrogated to the rights of the lender under the 
latter’s mortgage. Porter v. Ourada... ..ceccvececccccsescccce 


Substitution. See Parties, 1. REPLEVIN, 13. 


Summons. See Morteacss, 13. REVIEW, 37. 


1 


Where the purpose of an action is to enforce a personal ob- 
ligation against defendant, personal service within the state 
is essential, Fowler v, Brown. ..cccccccccscccecccccccveccecs 
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Summons—conceluded. 

2. Service by publication, or In such manner as may be au- 
thorized by statute, is sufficient in proceedings in rem. Id. 

8. The service of a summons {s not essential, in order to give the 

district court Jurisdiction over a defendant in an action in rem, 

for the purpose of a cross-petition filed by a co- -defendant 

after answer day. [d...cccsscccrscccccccveseseeees ev baesets 


Sunday. See NEGOTIABLE INSTRUMENTS, 3-5. 
Supersedeas. See Courts,5. REVIEW, 75-78, 
Suretyship. See PRINCIPAL AND SURETY. 


Taxation. See InyuncTion, 8. INSURANCE, 3-4. MuNICIPAL CoR- 
PORATIONS, 2, SCHOOLS AND ScHoor Districts, 9. 


Void School Tax. Injunction. 

1. A tax levied by a school district on realty not within the 
limits of the district is void. Chicago, B. & Q. R. Co. v. Cass 
COUNEY Seis sic ie dsin es osc eaie Ve wee ae tee b 0/8! vais elererere eid B:-etaie wmainee 

2. In a suit to enjoin a school tax the court is not required to 
presume that the property taxed is within the limits of the 
school district, because it had assumed the right to tax the 
property for more than a year. Id. 

3. Ina suit to enjoin a school tax levied on a bridge which plain- 
tiff alleges is not within the school district, the situs of the 
bridge is a question of fact to be determined from the evi- 
dence. Id. 

4, Arailroad company held not estopped from maintaining a suit 
to enjoin a school tax levied on a bridge not within the school 
district, though the company listed the bridge with the dis- 
trict for taxation and paid taxes thereon in previous years. 
Id. 

Description. Mistake. 

5. A taxpayer who misdescribed his property, in requesting a 
county treasurer for a statement, and paid taxes on another’s 
realty, held liable for the consequences of the mistake, though 
it resulted in the sale of his own property. Browne v. Finley.. 

Cancellation of Tax Deed. 

6. Ina suit to quiet title of a purchaser at tax sale, a defendant 
who sets up title and prays for cancellation of the tax deed 
must pay the taxes justly chargeable against the property, 
which plaintiff paid. Id. 

Exempt Property. 

7. Under section 2, article 1, chapter 77, Compiled Statutes, all 
property used directly, immediately, and exclusively for school 
purposes is exempt from taxation. ieee of the Sacred 
Heart v. [rey....sseee- a weraka esate verse seb easiesonteeedouwascaeees 

&. The fact that a portion of lots, upon which a sehicel building 
had been erected, is used for qa vegetable garden to supply the 
school tables with vegetables, does not subject to taxation the 
land thus cultivated. Id. 
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Tenant for Life. See LANDLORD AND TENANT, 8, 4, 
Tickets. See CARRIERS, 3-9, 


Torts. 


See Carriers, 3,8. Damaces,1, Trespass, 


Transcripts. See REvIew, 79-81. 
Treasurers. See AcTions,1. Dxrposrrorrss. 


Trespass. 


1, 


The title of a settler who has entered public lands under the 
provisions of the United States homestead law will support an 
action for trespass committed after the entry and before his 
right to a patent becomes absolute, Culbertson Irrigating & 


*Water-Power Co. v. Olander.......0+- Ses esas odie seers dere O89 


Trial. 


. One who delivers to an officer a valid writ, without direction 


as to service, will not, except in case of subsequent ratifica- 

tion, be liable for torts committed by the officer in executing 

the writ. Teel v. Miles. ccccccsccccccceccsccccccscceccercese B42 
See Crimman Law. Insrrucrrons, NEw TrRraL. PLEAD- 
ING, 6. REvIEv, 45, 46. 


Rulings as to Evidence. 


. The trial court may, on its own motion, refuse to permit a 


witness to answer a question calling for incompetent, im- 
material, or irrelevant evidence. Davis v. State.........6+6. 303 


. The order in which a party shall introduce proof is to a great 


extent discretionary with the trial court. Id...........- vee 304 


. A party who propounds a question to a witness and obtains a 


responsive answer cannot complain that the court did not, on 
motion, expunge the answer from the record. Id. 


. A party held not prejudiced by a refusal to strike out testi- 


mony as to a fact, where he introduced evidence of the same 
fact. Id. 


. The district court may place a reasonable limit upon the time 


for the production of evidence. Morgan v, State......+0.- +. 674 
Findings and Verdicts. 


. Where the evidence shows that individual defendants are 


liable to plaintiff in different amounts, a verdict assessing the 
amount due plaintiff from each defendant is not ground for 
reversing a judgment on the yerdict. Lininger v. Webd...... 10 


. Ina suit on a note admitted in evidence upon uncontradicted 


testimony of a qualified witness who gave it as his opinion, 
on the only issue, that the signatures were genuine, the action 
of the court in directing a verdict for plaintiff was held proper. 
Mosher v. Farmers & Merchants Nat. Bank. .....00ccecceccceee 55 


. Where plaintiff fails to establish his cause of action, the court 


should instruct the jury to return a verdict for defendant, 
Thompson v. Missouri P. BR. CO.csccccccccvcccveessccesvcee o-» 527 


. In a trial to the court, denial of a request to state separately 


in writing findings of fact and conclusions of law, was held 
reversible error, Lyman v. Waterman. ..cccccccsccccscecesees 203 
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Trial—concluded, 


10. 


A general verdict will be set aside 1f in conflict with a special 
finding of fact material to the issues. Culbertson Irrigating 
E& Water-Power Co. 0, OlGNdEr .cccccesccccscccccecsenesesssace 


Trover and Conversion. See REVERSION. 


1 


2. 


All are principals in conversion, and every person who know- 
ingly aids and abets another in the conversion of the property 
of a third person is liable to the latter for the value of the 
property so converted. Osborne v. Plano Mfg. Co.......... rr 
An action for conversion of personalty is an action at law, 
and should be so tried where neither party presents an equita- 
ble ground for relief or defense. Alter v. Bank of Stockham... 


Trusts. See Banks AND BANKING, 4, CONTRACTS, 12. HuspanD 


1. 


bo 


od 


AND WIFE, 2. 
Resulting Trusts. 

To establish a resulting trust the evidence must be full, clear, 
and satisfactory. Klemp v. Klamp....... PRT ee 
In a suit by a husband to have it decreed that the title to a 
farm was taken by his wife in trust for him, held that the evi- 
dence was insufficient to establish a resulting trust in his 
favor. Id. 

Evidence held to sustain a finding that property in a wife’s 
name was not held in trust for the husband. First Nat. Bank 
OF Wahoo v. Havlik. cree ccacccccncnccvccccssecescetessssioes 


Parol Declarations. 


. Loose and indefinite expressions, and such as indicate only an 


incomplete and executory intention, are insufficient to fasten 
a trust upon realty by means of a parol declaration. Kobury 
DE SQT CCU is bide edie essa aia lod Mew oe wk ise ae ® HON OOS CTI SS. a siwisielatwrace’s 


. In order to fasten a trust upon realty by means of a parol 


declaration, the words employed must amount to a clear and 
explicit declaration of trust. Jd. 


. In order to fasten a trust upon realty by means of a parol 


declaration, the words employed must point out with reason- 
able certainty the subject-matter of the trust, and the person 
who is to take the beneficial interest. Id. 

Evidence held insufficient to sustain a finding that realty pur- 
chased with funds of a husband and conveyed to his wife was 
held by her in trust for him. Id. 


Proceeds of Stolen Property. 
A court of equity has jurisdiction™to declare and enforce a 
trust with respect to property stolen from the beneficial 
owner, though a fiduciary relation does not exist between him 
and defendant. Nebraska Nat. Bank v. Johnson..........000. 


. Equity may declare a trust in favor of a bank with respect to 


the proceeds of money stolen from it by a janitor charged 
with the duty of caring for plaintiff’s offices and of preserving 
the property therein. Id, 
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Usury. 

1. Under the national banking act an action will lie against a 
national bank to recover the penalty for taking usury, though 
the borrower paid both principal and interest. First Nat. 
Bank of Tobias v. Barnett...... Sie abe tele tere: sieincaoiele ere lecelaé sented 

2. In a suit against a national bank to recover the penalty for 
taking usury, evidence of the whole course of transactions 
held material in order to trace different debts and the interest 
reserved on each, though some transactions were not pleaded 
as usurious. Id. 


Vendor and Vendee. See CovENANTS. MORTGAGES, 9. 

1. One taking a real estate mortgage to secure a pre-existing 
debt, without notice of the existence of an unrecorded mort- 
gage against the property, is a subsequent purchaser in good 
faith within the meaning of section 16, chapter 73, Compiled 
Statutes, Dorr v. Myer... ccccsecccsccseccccsceecceceseestes 

2. Petition held to state a cause of action on a bond to secure the 
discharge of incumbranceg on realty conveyed to plainttff. 


Mott v. Bissicummer ..cccscccccecccccccrcscerseceucescseccces 

Venue. 
1. The statutes do not authorize a court, of its own motion, to 
order a change of venue. Fisk v. ThOTD... cc cece ccs cceeeceees 


2. Unless empowered by statute, a court has no authority, of its 
own motion, to change the venue of atrial. Id. 


Verdict. See New TRIAL, 5,6. Revirw,46. TRIAL, 6. 
Vice-Principal. See MAsTER AND SERVANT, 7, 8. 


Vouchers. See STATE AND STATE OFFICERS. . 


Waiver. Seo Damaars, 2. EMINENT DOMAIN, 2. INSURANCE, 1. 
Jury,6. MecHANIcs’ Liens, 2,3. REPLEVIN, 3. 


Warranty. See CovENANTS. 
Water Companies. See ContTRActTs, 1. 
Weights. See EVIDENCE, 10. 


Witnesses. See EvipEnce, 3. 


Cross-Excamination. Bias. 

1. The test of whether a fact inquired of in cross-examination is 
collateral is, would the cross-examining party be entitled to 
prove it as a part of his case tending to establish his plea? 
TOWnston 0. SPENCE. ci ccccceccssccccvanvcseescacavescsevaurece 

2. When a witness is cross-examined on a matter collateral to 
the issue he cannot, as to his answer, be contradicted by the 
party putting the question. Id. 

Myers v. State... cccccccccccsccncccccencccesseeessescacsssses 

8. A witness may be cross-examined as to his interest or bias, 
but the extent of the examination rests largely in the discre- 
tion of the trial court, Davis 0, State...,ccccessecepescvveccs 
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Witnesses—concluded. 

4. Limitation of cross-examination as to bias of witness is not 
ground for reversal unless the party complaining was preju- 
diced. Id, : 

§. It is not competent to prove the bias or prejudice of one wit- 
ness by the cross-examination of another witness without first 
having cross-examined the former as to his interest or bias. 
| (eek Samiie d.o\si0ie-piasa'e Slee: tiers e.Bie'tie b'eie'e-ecere-Sw Waleiote-a oiaiss0e O04 

6. Where one who had employed attorneys testified in a suit by 
him against them that their fees should be restricted to 10 per 
cent of the collection, it was error to hold that he could not be 
asked, on cross-examinatian, if he did not say, upon receiving 
a check for 75 per cent, that he would not expect the attor- 
neys to do the work for 10 per cent. McClanahan v. Ding- 


IMAM coreraccerncnvercrcccccsccccsracenecescesessssecscscvess OLS 


False Testimony. 
7. The maxim, “Falsus in uno, falsus in omnibus,” is applicable 
alone where a witness has willfully testified falsely to a ma- 
terial fact. Davis v. State... ccccccccecccscccnccccesecssseres O14 


Names. Indorsement on Information. 
8. A witness whose name was not indorsed on the information 
may give testimony which is purely rebuttal. Kelly v. State.. 57 
9. A witness whose name was not indorsed on the information 
cannot give testimony as to matters not in rebuttal, and 
which might have been introduced as evidence in chief. Id. 


Competency. 

10. A county supervisor who participated in locating a highway 
and in passing upon the claim for damages is a competent 
witness for the county in an action against it by the land- 
owner. Lane v. Harlan County... ..... cc cc ccccccccccseccccece 641 

11. On trial of a suit against a county by one whose land was 
taken for a highway, the conduct of a county supervisor who 
took part in locating the road and in passing on the claim for 
damages may go to the jury to affect his credibility, or the 
weight of his evidence, as a witness. Id. 


bo 


Words. 
1. “Lot.” Norfolk State Bank v. Schwenk. .cccccovcececeres wees 146 
2. “Made.” Hazelet v. Holt County....cccccscccccecees ceecceres TG 
8. “Malice.” Davis v. State... cccsercceses ere rT ey Te Teer ee 301 
4. “School supplies.” Ajfholder v. Stat€....c.scoccccecccccccecs 91 


5. “Text-books.” Id, 
Work and Labor. See Contracts, 9-11. 
Writs. See Executions. Summons, TRESPASS, 2. 


